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CASES 


AROUBI>'AJn)  DETERMINEB 

THE    QUEEN^^fe   BENCH, 


IN   THE   EIQK9I  y£AR   OF  THE   REIGIt  OF   VICTORIA. 


The  judges  who  usually  sat  in  banc  in  this  term  and  vacation,  weie 
Lord  Denman,  C.  J«  Williams,  J. 

PaTTESON,  J.  WiGHTMAK,  J. 


MEMORANDA. 


In  Hilary  vacation,  Mr.  Serjt.  Manning  received  a  patent  of  prece- 
dence, to  rank  next  after  James  Parker^  Esq.,  one  of  her  majesty's  coun- 
sel ;  and  Mr.  Serjt.  Channell  received  a  like  patent,  to  rank  next  after  Mr. 
Serjt.  Manning. 

In  the  same  vacation,  WUli4im  Lee^  of  the  Inner  Temple,  Esq.,  Lebbeus 
Charles  Humfrey^  of  Lincoln's  Inn,  Esq.,  John  BUlingsley  Parry ^  of 
Lincoln's  Inn,  Esq.,  William  Page  Woody  of  Lincoln^s  Inn,  Esq.,  Rus- 
seU  Gumeyy  of  the  Inner  Temple,  Esq.,  George  Medd  BuUj  of  the  Inner 
Temple,  Esq.,  and  Abraham  Haywardy  of  the  Inner  Temple,  Esq.,  were 
appointed  her  majesty's  counsel. 


•The  QUEEN  against  The  Dock  Company  at  KINGSTON-UPON-    [*2 

HULL. 

Bj  itat  14  G.  8,  c.  fi6, 1.  16,  the  Hall  Dock  Company  were  empowered  and  required,  within 
«ven  jmn  from  December  Slat,  1774,  to  make  a  baein  or  dock  at  Kingiton-upon-Hall,  with 
leeerroira,  aloioei,  bridges,  roada,  d^;  by  a.  18,  certain  lands  of  the  Grown  were  granted 
to  them  for  that  parpoae ;  and  a.  4S  enacted  that,  in  consideration  of  the  eipense  the  com- 
pany would  be  at  in  making  and  keeping  in  repair  sach  dock,  diDC.,  there  should  be  payable, 
from  and  after  December  31st,  1774,  to  the  company,  for  every  ship,  dcc^  **  coming  into  or 
gomg  out  of  the  said  harboor,  basin,  or  docks,  within  the  port  of  Kingston-apon-HoU,"  or 
anlsfting  or  patting  oo  ahoie,  or  lading  or  taking  on  board,  any  of  the\r  ctigo,  or  any  goods, 


2  Reg.  v.  Hull  Dock  Company.  E.  T.  1845. 

within  the  said  port,  certain  datiea  of  tonnage,  (accordinff^tP  the  fall  of  the  reach  and  bar* 
den,)  to  be  paid  at  the  time  of  the  ship's  entry  inwards  or  );l^arance  oatwaids ;  or,  in  case 
any  ship  should  not  enter  as  aforesaid,  then,  at  any  tiii(e  XkSffte  such  ship  should  proceed 
from  the  said  port,  at  the  custom-house  in  the  said  p»prt  *• . 
The  company,  according  to  the  statute,  made  a  dock  ii^^  parish  of  T.,  communicating  with 
the  harbour  or  ri?er  Hull  and  the  river  Hnmber,  VThlg  dock  is  in  their  own  land,  granted  as 
above.  They  have  no  right  of  property  in  tl^.tia^lxAir,  and  occupy  nothing  on  the  shores 
of  the  Humber,  except  the  entrance  basin  of  tbejiarbour.  The  port  of  Hull  (in  the  popo- 
lar  Kcnse,  adopted  in  this  case)  includes  t^e^umber  to  the  mid  stream,  and  all  ships  using 
the  dock  pass  through  this  portion  of  the^Hnfmber.  Some  discharge  and  load  their  caigoes 
ill  the  Humber  or  the  harbour,  withiAi|  inpflg  the  dock  or  entering  upon  aMy  pTofterty  of  the 
company :  but  these,  as  well  as  tbe*s^itis  entering  the  dock,  pay  the  tonnage  duties.  Hdit 
on  appeal  against  a  poor-rate  foi^  the  parish  of  T., 

1.  Even  assuming  that  the  wprd  «*1iarbour"  in  s.  42,  was  synonymous  with  «  port,"  so  that 
the  duties  attached  on  ail-shitta^entering  the  port,  whether  they  came  into  the  dock  or  not, 
still  that  the  company  jrpfe'9teable  for  the  duties  on  ships  which  aetualiy  did  enter  the  dock, 
those  duties  being  profits'c/ the  company's  land  in  T.,  accruing  there.     But 

2.  That  they  were  nl^  rateable  in  T.  for  the  dock  in  respect  of  duties  which  were  paid  by  ships 
not  entering  or^QsinW'it  . 

On  appeat^ythe  Dock  Company  at  Kingston-upon-HuU  against  a  rate 
for  the  relief  of  the  poor  of  the  united  parishes  of  Holy  Trinity  and  St. 
Mary  in  the  town  of  Kingston-upon-HuU,  whereby  they  were  assessed  as 
the  occupiers  of  certain  wharfage  rates,  dues  and  sheds,  the  session 
amended  the  rate  and  assessment  by  reducing  it  to  14,500/.,  subject  to 
the  opinion  of  this  court  upon  the  following  case. 

The  docks  of  the  said  company,  at  Kingston-upon-HuU,  have  been 
made  in  pursuance  of  stats.  14  G.  3,  c.  56  ;  42  G.  3,  c.  xci.;  (a)  45  G. 
j,«,  3,  c.  xlii.;  (6)  5  G.  4,  *c.  xiii.;(c)  and  to  these  and  to  any  other 
acts  relating  to  the  said  docks,  printed  in  Woolley's  collection,(<i) 
each  party  was  to  be  at  liberty  to  refer  in  the  argument  of  this  case,  as 
also  to  the  grounds  of  appeal,  if  necessary. 

By  stat.  14  G.  3,  c.  56,  s.  42,  it  was  enacted  that,  in  consideration  of 
the  great  charges  and  expenses  which  the  making,  building,  erecting,  and 
providing  the  basin  or  dock,  quay  or  wharf,  reservoirs,  sluices,  bridges, 
roads,  and  works,  thereby  directed  to  be  made,  «  and  the  supporting, 
maintaining,  and  keeping  the  same  in  repair  for  the  future,  will  amount 
unto,  there  shall  be  payable,  and  paid,  from  and  after  the  said  31st  day 
of  December,  1774,  to  the  said  company,  or  to  their  collectors  or  deputies, 
for  their  use,  for  every  ship  or  vessel  (the  king's  ships  of  war,  and  other 
ships  and  vessels  employed  in  his  majesty's  service,  only  excepted) 
coming  into  or  going  out  of  tlie  said  harbour,  basin,  or  docks,  within  the 
port  of  Kingston-upon-HuU,  or  unlading  or  putting  oa  shore,  or  lading 
or  taking  on  board,  any  of  their  cargo,  or  any  goods,  wares,  or  merchan- 
dise, within  the  said  port,  by  the  master  or  commander,  owner  or  owners, 

(a)  Ijocal  and  personal  public    For  making,  among  other  tbinga,  additional  bastos  or 

(6)  Local  and  personal  pablic.  For  raising  further  money  to  make  additional  docks,  dee 
sect.  16,  p.  21,  note  («),  post. 

(r)  Local  and  personal  public ;  mentioBed  probably  by  mistake,  instead  of  stat.  5  G.  4;  c. 
52,  passed  to  amend  stat  42  O.  3,  c  xd.,  as  to  eeitain  Crown  lands. 

(^c/)  **  Collection  of  statutes  relating  to  the  town  of  Kitigston-apon-Hall,"  Ac,  London,  IBM 
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of  every  sach  ship  or  vessel,  the  several  rates  or  daties  of  tonnage  (accord- 
ing to  the  full  of  the  reach  and  burden)  hereafter  particularly  rated  and 
described,  "(a) 

*Soon  after  the  passing  of  stat.  14  G.  3,  c.  56,  the  Old  Dock  was  ^ . 
built  by  the  appeUants ;  and  the  Humber  Dock,  with  the  lock  pit,  I- 
and  entrance  basin  thereto,  was  built  by  the  appellants  shortly  after  the 
passing  of  stat.  42  G.  3,  c.  xci. ;  the  Aird,  or  Junction  Dock,  was  sub* 
sequently  built  by  the  appellants.  The  three  docks  communicated  one 
wi&  another ;  and  the  Humber  Dock  has  an  entrance  into  the  same  from 
the  river  Humber.  The  Old  Dock  has  an  entrance  into  the  same  from 
the  harbour  or  river  Hull,  which  falls  into,  and  is  entered  from,  the  river 
Humber ;  and  the  Old  Dock  communicates  with  the  Humber  Dock  by 
means  of  the  Junction  Dock.  (It  was  agreed  that  a  plan,  annexed  to  the 
case,  should  be  referred  to  as  correct.) 

The  dock  company  have  no  right  of  property  in  this  harbour  or  haven  ; 
nor  do  they  occupy  any  thing  there,  or  on  die  shores  of  the  Humber, 
except  the  entrance  basin  of  the  Humber  Dock.  The  west  or  town  side 
of  the  old  harbour  to  the  mid  stream  thereof,  opposite  the  town,  is  within 
the  parishes  of  Holy  Trinity  and  St.  Mary  in  the  said  town,  for  which 
parishes  the  said  rate  was  made. 

The  port  of  Hull,  in  its  more  confined  sense,  includes  the  river  Hum- 
ber to  the  mid  stream  thereof,  opposite  the  town  and  harbour ;  and  all 
vessels  frequenting  the  docks  or  harbour  pass  through  that  portion  of  the 
river  Humber  which  is  within  the  port  of  Hull  as  above  described.  Some 
of  them  discharge  and  load  their  cargoes  in  the  Humber  opposite  to  the 
town,  and  on  the  town  side  of  the  mid  stream  thereof,  without  entering  the 
harbour,  or  the  entrance  basin,  or  any  of  the  docks,  and  without  ever 
using  any  part  of  the  soil  or  property  of  the  dock  company,  and  without 
ever  *coming  within  the  limits  of  either  of  the  before-mentioned  '  p^^^. 
parishes,  and  on  such  occasions  pay  tonnage  dues  to  the  appellants;  ** 
such  dues  amounting  annually,  on  an  average  of  the  last  three  years,  to  the 
sum  of  448/.  bs,  9d.  Others  discharge  and  load  their  cargoes  in  the  entrance 
basin  of  the  Humber  Dock,  without  entering  any  of  the  docks,  or  the  har- 
bour, and  without  using  any  other  of  the  soil  or  property  of  the  dock 
company  than  the  entrance  basin,  and  on  such  occasions  pay  tonnage 
dues  to  the  appellants,  such  dues  amounting  annually,  on  an  average  of 
the  last  three  years,  to  1577/.  I65.  9d.  Others  enter  the  old  harbour,  and 
discharge  and  load  their  cargoes  there,  some  on  the  east  side,  and  others 
on  the  west  side  thereof,  but  without,  in  either  case,  entering  any  of  the 
docks,  or  basins,  or  using  any  part  of  the  soil  or  property  of  the  dock 

(a)  Tbe  rates  are  then  ipecified,  and  the  clanfle  prooeedi:  «*  Which  rates  o*  dities  shall  be 
iod  are  hereby  vested  in  the  said  dock  company  as  their  own  proper  moneys,  and  to  and  for 
their  own  proper  ose  and  behoof,  for  the  parpoies  aforesaid,  aod  shaU  be  paid  at  the  time  of 
inch  ship's  or  Teseel's  entry  inwards,  or  clearance  or  discharge  outwards ;  or  in  case  any  ships 
or  vessels  ihaU  not  enter  as  aforesaid,  then,  at  any  time  before  such  ships  or  vessels  shall 
proeeed  from  the  said  port,  at  the  castom-house  in  the  said  port"  8ee,  for  other  clauses,  p.  14, 
Dots  (;),  and  p.  IS,  notes  (a)  and  (6)  post 
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company,  and  on  such  occasions  pay  tonnage  dues  to  the  appellants ;  such 
dueSy  on  the  east  side,  amounting  annually  to  222/.  3s.  2d.,  and  those  on 
the  west  side  of  the  harbour  to  the  sum  of  2103/.  2^.  \d.  Others  enter 
the  harbour,  and  proceed  through  it  into  the  Old  Dock,  and  discharge 
and  load  their  cargoes  either  there  or  in  the  Junction  or  Humber  Dock, 
and  on  such  occasions  pay  tonnage  dues  to  the  appellants,  such  dues 
amounting  annually,  on  an  average  of  the  last  three  years,  to  2531/.  60.  9c/. 
And  others  enter  the  entrance  basin  of  the  Humber  Dock,  and  proceed 
through  it  into  the  said  last-mentioned  dock,  and  discharge  and  load 
their  cargoes  either  there  or  in  the  Junction  Dock  or  in  the  Old  Dock,  and 
on  such  occasions  pay  tonnage  dues  to  the  appellants  ;  such  dues  amount* 
ing,  upon  the  average  of  the  last  three  years,  to  28,268/.  4s.  2d. 
«g1  The  tonnage  dues  in  respect  of  which  the  dock  ^company  are 
rated,  are  all  paid  and  collected  at  the  Queen's  Custom-house,  with- 
out reference  to  the  place  where  the  vessels  are  lying,  or  discharge  or  take 
in  their  cargoes,  and  whether  they  enter  any  part  of  the  docks  or  basin 
of  the  company,  or  not. 

The  appellants  are  rated,  m  the  rate  or  assessment  which  is  the  subject 
of  the  present  appeal,  to  the  full  amount  (subject  to  the  usual  and  neces- 
sary deductions)  of  the  tonnage  dues  received  by  them,  for  all  the  above* 
mentioned  vessels  frequenting  the  port  of  Hull,  in  whatever  part  of  the 
port  their  cargoes  are  discharged  or  loaded,  and  whether  they  enter  the 
basins,  or  docks,  and  harbour,  or  any  of  them,  or  not. 

The  court  found  that  the  town  of  Kingston-upon-HuU  consists  of  two 
parishes,  viz. :  the  parish  of  the  Holy  Trinity,  and  the  parish  of  St.  Mary, 
and  that  all  the  docks  and  basins,  as  well  as  the  west  side  of  the  old  har- 
bour to  the  mid  stream  of  the  river  Hull,  are  locally  situate  within  th^  said 
two  parishes. 

For  the  appellants  it  was  contended  that  the  dock  company  could  not 
be  rated  for  their  property  in  respect  of  any  of  their  tonnage  dues,  inas- 
much as  they  were  all  earned  before  the  vessels  came  vrithin  either  of  the 
aforesaid  parishes  of  Holy  Trinity  and  St.  Mary,  or  came  into  the  docks, 
or  upon  the  soil  of  the  company ;  and  that,  at  all  events,  they  could  only 
be  rated  in  respect  of  the  tonnage  dues  paid  for  such  vessels  as  actually 
came  into  or  used  the  docks  or  soil  of  the  company,  and  also  came  within 
the  limits  of  the  aforesaid  parishes. 

The  respondents,  on  the  other  hand,  contended  that,  as  all  the  dues 

were  given  in  respect  of  the  docks,  the  company  were  liable  to  be  rated 

».y-|    for  their  docks  in  'respect  of  the  whole  amount  of  tonnage  dues  paid 

at  the  port  of  Hull,  whether  the  vessels  entered  the  docks,  or  used 

the  soil  of  the  company,  or  not. 

The  court  (a)  held  that  the  appellants'  were  liable  to  be  rated  in  respect 
of  the  tonnage  dues  received  by  them  (subject  to  the  deductions  aforesaid) 
for  ships  or  vessels  using  their  docks  and  entrance  basin,  viz. : — 

(a)  M.  T.  Bainei,  Eiq.,  Recorder  of  IlalL 
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1.  For  those  using  the  entrance  basin  without  going  into  the  docks. 

2.  For  those  passing  through  the  old  harbour  to  the  Old  Dock,  and 
using  that,  or  the  other  docks. 

3.  For  those  passing  through  the  entrance  basin  into  the  Humber  Dock, 
and  using  that,  or  the  other  docks. 

But  that  the  appellants  were  not  liable  to  be  rated  in  respect  of  dues 
received  by  them  for  ships  or  vessels  not  using  their  docks  or  entrance 
basin,  viz. : — 

1.  For  those  discharging  their  cargoes  in  the  river  Humber,  without  en- 
tering the  harbour,  entrance  basin,  or  docks. 

2.  For  those  which  discharge  their  cargoes  in  the  old  harbour,  either  on 
the  west  or  east  side  thereof,  without  entering  the  docks  or  basin. 

The  court  amended  the  rate  accordingly. 

The  question,  therefore,  for  the  opinion  of  the  Court  of  Queen^s  Bench 
was,  whether  the  appellants  were  liable  to  be  rated  in  respect  of  all,  or 
any,  of  the  above  classes  of  dues  received  by  them. 

1.  If  the  court  should  be  of  opinion  that  the  dock  company  were  not 
Uable  to  be  rated  in  respect  of  any  of  their  tonnage  dues,  then  the  rate 
was  to  be  reduced  to  2941/. 

2.  If  the  court  should  be  of  opinion  that  the  dock  'company  were     r«Q 
liable  to  be  rated  in  respect  of  such  only  of  the  tonnage  dues  as  are 
paid  by  vessels  which  enter  the  docks  and  come  upon  or  use  their  soil, 
then  the  order  of  sessions  was  to  be  confirmed. 

3.  If  the  court  should  be  of  opinion  that  the  dock  company  were  not 
liable  to  be  rated  in  respect  of  the  tonnage  dues  paid  by  vessels  which 
come  into  and  use  the  docks,  but  enter  by  the  old  harbour,  then  the  rate 
was  to  be  reduced  to  12,427/. 

4.  If  the  court  should  be  of  opinion  that  the  dock  company  were  liable 
to  be  rated  in  respect  of  all  the  tonnage  dues  paid  by  vessels  discharging 
their  cargoes  on  the  w^est  side  of  the  old  harbour,  but  which  do  not  enter 
the  docks,  or  come  upon  or  use  the  soil  of  the  company,  then  the  rate  was 
to  be  increased  to  16,214/. 

5.  If  the  court  should  be  opinion  that  the  dock  company  were  liable  to 
be  rated  in  respect  of  all  tonnage  dues  paid  by  vessels  at  the  port  of  Hull, 
received  by  them  by  virtue  of  the  act  of  parliament  first  aforesaid,  then 
the  rate  was  to  be  increased  to  16,760/. 

The  case  was  argued  in  last  Hilary  term.(a) 

HUlj  Archbold  and  Raines^  for  the  respondents.  All  the  dues  are  rata- 
ble. The  dock  property  has  been  rated  from  a  period  very  little  later  than 
Stat.  14  G.  3,  c.  56  ;  Rex  y.  The  Dock  Company  of  HuU,  1  T.  R.  219  ; 
Bex  v.  The  Hull  Dock  Company^  5  M.  &  S.  394 :  [h)  and  no  distinction  has 
been  taken  as  to  dififerent  classes  of  dues :  and  where  a  uniform  practice 

(a)  January  22d ;  before  Lord  Denman,  C.  J.,  Patteson  and  Coleridge,  Ja.  {  and  25th,  be- 
fore the  same  judges  and  Wightman,  J. 

(6)  Wortley,  for  the  appellants,  objected  that  no  statement  on  this  point  appeared  in  the  p 
amt  special  case. 
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of  rating  has  long  prevailed  as  to  particular  classes  of  property,  the  court 
^.  will  not  lightly  disturb  *it ;  Rex  v.  Coke,  5  B.  &  C.  797,  805,  per 
Bayley,  J.  This  case  cannot  be  governed  by  Rex  v.  The  Mre  and 
Colder  Jfamgation  Company^  9  B.  &  C.  820 ;  for  there  the  appellants  had 
only  an  incorporeal  hereditament,  and  no  right  in  the  soil ;  and  on  that 
ground  the  decision  rested.  The  only  case  which  can  raise  a  doubt  here 
16  Regina  v.  The  Bristol  Dock  Company,  1  Q.  B.  535,  where  the  company 
were  held  not  ratable  in  Clifton  parish  for  dues  imposed  by  stat.  43  G.  3, 
c.  cxl.  (local  and  personal,  pubUc)  on  every  ship,  &c.,  «  entering  into  the 
port  of  Bristol."  But  the  port  lay  in  more  than  twenty  parishes,  and 
comprised  an  area  of  43,555  acres ;  the  land  of  the  appellants  in  Clifton, 
by  which  it  was  said  the  rates  were  in  part  earned,  consisted  of  less  than 
twelve  acres ;  the  harbour  was  an  old  tide  harbour  formed  by  a  river,  in 
the  soil  of  which  the  appellants  had  no  property :  they  constructed  works 
by  which  the  harbour  was  kept  full  of  water ;  but  of  these  only  a  small 
part  lay  in  Clifton.  In  this  case  the  river  Humber,  in  which  the  appellants 
claim  no  property,  does  not  form  part  of  the  works  by  which  the  dues  are 
earned ;  the  works  are  the  docks,  which  are  entirely  in  the  land  of  the  ap« 
pellants.  In  Regina  v.  The  Bristol  Dock  Company,  the  dues  on  vessels 
«  entering  into  the  port"  were  levied  at  distant  places  in  Somerset  and 
Gloucestershire,  and  on  vessels  which  never  came  near  the  harbour.  But, 
under  stat.  14  G.  3,  c.  56,  s.  42,  the  dues  are  paid  to  the  Hull  Dock 
Company  for  every  vessel,  &c.,  <«  coming  into,  or  going  out  of  the  said 
harbour,  basin,  or  docks,  within  the  port  of  Kingston-upon-HuU,  or  un- 
^.  ^^  lading  or  putting  on  shore,  or  lading  *or  taking  on  board,  any  of  their 
-'  cargo  or  any  goods,  wares,  or  merchandise,  within  the  said  port." 
The  word  <<port,"  here,  must  be  taken  in  the  limited  and  popular  sense 
«  of  a  port  situate  locally  on  a  certain  river  or  part  of  a  river  with  a  town 
near  thereto,"  as  in  The  Dock  Company  at  Kingston'Upon'HuUY.  Broume, 
2  B.  &  Ad.  43,  58.  Lord  Tentekden,  in  the  same  case, (a)  points  out 
one  of  the  rules  by  which  dues  upon  vessels  coming  to  such  a  port  are 
ratable.  « It  is  not  to  be  expected,  generally,  that  a  tax  or  burden  will  be 
imposed  upon  persons  who  do  not  in  any  degree  participate  in  the  benefits 
of  the  measure  which  the  tax  was  intended  to  remunerate.  There  may 
be  special  and  particular  circumstances  which  may  make  it  fit  for  the  legis- 
lature to  do  this,  but  it  is  not  to  be  expected  or  presumed  generally."  His 
Lordship  adds :  ><  The  rate  in  question  is  imposed  as  a  remuneration  for 
the  expense  of  excavating  and  making  a  new  dock  or  basin  for  the  recep- 
tion of  ships  at  Kingston-upon-Hull.  All  vessels  that  resort  to  that  place 
derive  benefit  firom  this  measure ;  even  those  that  do  not  enter  the  new 
basin  or  do-^V,  but  land  or  receive  their  goods  at  other  wharfs  in  the  haven, 
are  benefited  by  it,  by  reason  of  the  greater  space  that  is  left  for  their  ac- 
commodation by  the  removal  of  other  vessels  into  the  dock  or  basin.  Ves- 
sels that  do  not  enter  the  haven,  but  land  or  take  their  goods  at  other 

(a)  P.  59. 
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f  aces,  derive  no  benefit."  The  principle  of  that  case  was  that  the  com- 
pany earned  the  dues  by  making,  on  their  own  land,  and  keeping  in  re- 
pair, a  dock  the  benefit  of  which  extended  beyond  the  vessels  which  came 
into  that  dock.  The  service  and  the  ^remuneration  were  deemed  r«^^ 
commensurate;  and  the  service  was  rendered  by  means  of  the 
dock,  which  the  respondents  in  the  present  case  have  rated.  In  Regina  v. 
The  Bristol  Dock  Company^  1  Q.  B.  535,  all  vessels  entering  the  port  paid 
dues ;  but  the  benefit  so  paid  for  resulted  from  their  whole  works,  and 
only  in  a  small  degree  from  those  in  the  respondent  parish.  Besides,  in 
that  case  the  local  act,  sect.  64,  gave  a  principle  of  rating,  on  which  the 
case  turned ;  the  act  here  has  no  similar  clause.  The  real  question  there 
was,  not  whether  the  company  should  or  should  not  pay  for  the  profits  of 
their  land,  but  in  what  proportion.  Here,  if  the  appellants  succeed,  the 
land  converted  into  docks  will  furnish  no  ratable  matter  at  all.  It  may  be 
said  that  the  company  will  pay  in  respect  of  wharfage  ;  but  that  is  for 
profit  derived  from  other  land  and  on  other  considerations.  If  stat.  14 
G.  3,  c.  56,  had  not  passed,  the  Hull  Dock  Company  might  have  de- 
manded whatever  toll  they  pleased  for  vessels  coming  on  their  land :  the 
act  restrains  that  privilege,  but,  in  return,  empowers  the  company  to  take 
some  dues  firom  vessels  which  do  not  come  upon  the  land :  all  may  be 
looked  upon  as  earned  by  the  land :  and  sect.  42,  (partly  set  out  in  the 
case,)  after  specifying  the  different  rates  of  toll,  adds :  «  which  rates  or 
duties  shall  be  and  are  hereby  vested  in  the  said  dock  company  as  their 
own  proper  moneys,  and  to  and  for  their  own  proper  use  and  behoof,  for 
the  purposes  aforesaid  ;"  namely  the  construction,  repair  and  maintenance 
of  the  docks :  so  that  all  the  receipts  are  a  fund  accruing  from  the  docks 
and  inseparable  from  them.  The  objection,  therefore,  taken  in  the  case 
*of  the  Hunslet  Jlft&,(a)  that  the  toll  and  the  land  might  have  p^o 
been  separated,  cannot  apply  to  any  part  of  these  dues.  That  land 
which  is  the  direct  cause  of  a  profit  may  be  therefore  rated,  though  the 
profit  be  received  elsewhere,  appears  from  many  cases ;  Bex  v.  Barnes^ 
I  B.  &  Ad.  113  ;  Regina  v.  Tke  Marquis  of  Salisbury,  8  A.  &  E.  716 ; 
Jkc  V.  I%e  Mayor,  ^c,  of  London,  4  T.  R.  21 ;  Rex  v.  The  Mw  River 
Company,  1  M.  &  S.  503.  In  the  last  case  the  spring  rising  in  the  com- 
pany's land  in  Amwell  rendered  no  service  there ;  but  the  company  were 
rated  there  for  the  profit  which  the  spring  produced  in  many  places  over 
which  it  was  distributed.  [Coleridge,  J.  Suppose  the  Humber  Dock  and 
Junction  Dock  were  in  one  parish  and  the  Old  Dock  in  another :  in  which 
parish  would  the  company  be  ratable  for  ships  entering  the  old  harbour 
but  not  the  docks  ?]  All  the  docks  make  all  the  earnings :  the  ratable  pro- 
fit must  be  calculated  as  one  amount,  and  divided  between  the  parishes. 
There  might  be  difficulty  in  the  division ;  but  the  principle  may  be  col* 
lected  from  Regina  v.  Jlie  Cambridge  G€ls  lighi  Company,  8  A.  &  E.  73. 
Probably  the  allotment  would  be  proportioned  to  the  area  of  the  docks 

(a)  Rtx  ▼.  Tht  Airt  and  Caidtr  Navigaiiim  Company^  8  B.  dc  Ad.  533. 
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within  each  parish  respectively.  If  different  dues  were  paid  for  entering 
different  docks,  the  amounts  must  be  kept  separate ;  but  that  difficulty 
does  not  arise  here.  The  dues  are  paid  for  the  right  of  entering  the 
docks,  whether  parties  avail  themselves  of  that  right  or  not.  If  they  do 
not,  the  dues  are  not  the  less  a  profit  arising  from  the  docks.  [Patte- 
«^qi     SON,  J.     Ships  which  come  into  the  docks  pay  for  the  use  of  *the 

docks :  those  which  do  not  are  also  liable ;  but  the  payment  due 
from  them  may  be  a  mere  toll,  and  as  such  not  ratable.]  Lord  Tenter- 
den's  judgment  in  The  Dock  Company  at  Kingston-upon-HiUl  v.  Browne^ 
2  B.  &  Ad.  59,  shows  that  even  these  ships  do  in  fact  pay  for  the  use  of 
the  docks.  They  enjoy  a  larger  space  than  if  the  docks  had  not  been 
made.  The  tax  and  the  service  are  commensurate.  [Patteson,  J. 
That  may  be  said  in  the  case  of  a  lighthouse  ;  yet  lighthouse  tolls  are  not 
ratable.]  The  toll  is  not  a  profit  of  the  land,  as  here :  it  accrues  from  a 
privilege  exercised  in  the  lighthouse  by  the  grantee  of  the  privilege,  but  not 
necessarily  connected  with  the  house  itself.  This  was  the  reasoning  of 
Bayley  and  Littledale,  Js.,  in  Rex  v.  Coke^  5  B.  &  C.  797.  It  may  be 
argued  on  the  other  side  that  the  tolls  here  are  independent  of  the  docks, 
because  stat.  14  G.  3,  c.  56,  s.  15,  (a)  enacts  <<  that  it  shall  be  lawful  for 
the  company,"  «  and  they  are"  thereby  «  empowered  and  required,  with- 
in the  space  of  seven  years  from  and  after  the  31st  day  of  December, 
1774,  to  make  a  basin  or  dock"  and  other  works :  but  the  same  act 
(s.  42)  empowered  them  to  take  the  tolls  fix)m  that  day.  It  does  not  ap- 
pear, however,  that  the  docks  were  not  in  fact  made,  sufficiently  to  earn 
tolls,  when  the  act  passed. 

Kelly y  Wortley^  Martin  and  Bain^  contri.  The  dues  are  tolls  in  gross ; 
they  are,  indeed,  given  in  consideration  of  certain  benefits  to  the  public, 
which  result  from  things  done  on  the  land ;  but  they  are  not  paid  for 
n.  .^    the  use  of  the  land,  nor  acquired  by  occupation  of  it:  they  *have 

no  foundation  in  common-law  right,  but  depend  on  the  express  bar- 
gain between  the  adventurers  and  the  public,  embodied  in  stat.  14  G.  3, 
4i,  56,  s.  42.     This  was  laid  down  in  Kingston-upon-Hvll  Dock  Company  v. 
La  MarchBj  8  B.  &  C.  42.    Now,  in  estimating  ratable  profits,  all  merely 
collateral  benefit  must  be  left  out  of  view :  the  profits  must  be  those  aris- 
ing directly  and  necessarily  from  the  occupation.     That  was  the  principle 
of  the  cases  on  lighthouses ;  Rex  v.  Rebowe^  I  Bott,  133,  pi.  166, 6th  ed. ; 
Rex  V.  TynemouOi,  12  East,  46  ;  Rex  v.  CoAe,  5  B.  &  C.  797  ;  and  they 
are  not  distinguishable  from  the  present  case.     The  judgments  of  Bayley 
and  Littledale,  Js.,  in  Rex  v.  Coke  fully  show  the  doctrine  on  this  sub- 
ject, and  were  cited  by  the  court,  in  Regina  v.  The  Bristol  Dock  Company^ 
1  Q.  B.  556.     The  argument  in  Rex  v.  Coke^  that  the  toll^  were  not  pro- 
perty in  the  rating  parish,  because  they  were  not  necessarily  attached  to 
the  premises  there,  applies  to  this  case.    The  tolls  have  no  necessary  con- 
nection with  the  soil.     The  dues,  then,  on  the  two  classes  of  ships  which 

(a)  8m  p.  14,  note  (a),  pott 


7  Adolphus  &  Ellis,  N.  S.  14 

lade  and  unlade  in  the  Humber  and  in  the  old  harbour,  where  the  com- 
pany have  no  property  whatever,  are  clearly  not  ratable,  because  the  ships 
do  not  enter  upon  the  company's  land.  Nor  are  the  other  dues  ratable, 
becaase,  though  the  ships  do  enter  on  the  company's  soil,  the  dues  are 
payable  before  they  come  there.  All  the  tonnage  dues  are  a  remuneration 
to  the  company  for  employing  their  land  so  as  to  create  a  public  benefit : 
bat  they  are  not  a  product  of  the  land.     By  stat.  14  Geo.  3,  c.  56,  s.  I8,(a) 

(a]  Stat.  14  0. 3,  c.  56,  i.  15,  is  as  follows:  "  And  whereas  it  is  necessary  that  a  basin  or 
dock,  with  reaervoirs,  sluices,  roads  and  other  works,  shall  be  made  and  provided,  and  regulations 
established  for  the  proper  using  thereof^  and  for  the  general  benefit  of  all  persons  concerned  in 
the  eommeree  of  the  said  port  of  Kingston-upon-HuU ;  be  it  therefore  further  enacted  by  the 
tothority  aforesaid,  that  it  shall  be  lawful  for  the  company  hereinafter  mentioned  and  described, 
ind  they  are  hereby  empowered  and  required,  within  the  space  of  seTPn  years  from  and  after 
the  3  lit  day  of  December,  1774,  to  make  a  basin  or  dock,  to  extend  from  the  river  Hull  to  a 
certain  place  in  the  said  town  of  Kingston-upon-Hull,  called  the  Beverley  Gates,  or  as  near 
thereto  as  conveniently  may  bo,  and  to  make  the  same  in  all  parts  equal  in  depth  to  the  bed  of 
the  river,  or  at  least  within  fifteen  inches  of  the  same,  for  the  admiasion  of  the  loaded  ships, 
ud  of  such  width  at  the  least  as  the  ground  granted  by  this  will  admit ;  and  that  the  said 
company  shall  and  may  likewise  cause  to  he  made  and  provided  such  reservoim,  sluices,  bridges. 
Toads,  and  other  works,  requisites,  matters,  and  things,  as  they  shall  from  time  to  time  adjudge 
DCccssary,  for  the  more  convenient  use  of  the  said  basin  or  dock,  and  for  the  general  benefit  of 
ifaipinng,  and  of  the  trade  and  commerce  of  the  said  port;  and  the  said  company  shall  and 
nay  also  build,  or  cause  to  be  built,  within  the  said  space  of  seven  years,  a  quay  or  wharf,  of 
1  sufficient  and  convenient  length,  for  the  trade  and  business  of  the  said  town  and  port,  which 
diall  range  along  the  side  of  the  said  basin  or  dock  next  the  town ;  which  quay  or  wharf  shall 
be  deemed  and  taken  to  be  a  legal  quay  or  wharf,  for  the  lading  and  discharging,  lading  and 
shipping,  of  any  goods,  wares,  or  merchandise,  and  shall  be  of  the  same  effoct,  to  all  intents 
and  purposes  whatsoever,  as  if  the  said  quay  or  wharf  had  been  erected  and  set  out  by  virtue 
of  his  majesty*s  commission  issuing  out  of  the  Court  of  Exchequer  in  England." 

Sect  18.  «  And  whereas,  in  order  to  promote  an  undertaking  so  beneficial  with  respect  to 
hu  majesty's  revenue,  so  useful  to  navigation,  and  so  conducive  to  the  advancement  and  secu- 
lity  of  commerce,  his  majesty  hath  been  most  graciously  pleased  to  signify  his  royal  consent  to 
grant  and  appropriate,  for  the  purposes  before  mentioncNl,  and  no  other,  all  that  piece  or  parcel 
of  ground,  tteing  part  of  the  land  belonging  to  his  majesty's  military  works  at  Kingston-upon- 
Hull  aforesaid,  called  the  Town's  Ditches,  from  low  water-mark,  in  the  river  Hull,  leading  through 
and  coniiguous,  disc.,'*  (describing  the  site,)  **  together  with  and  including  the  gates,  walls,  build- 
ings inner  and  outer  ditchea,  ramparts,  bastions,  bridges  and  bridge  ways,  and  all  other  works 
and  things  which  at  the  passing  of  this  act  are,  or  heretofore  did  belong  to,  or  were  deemed  a 
part  of  his  majesty's  said  military  works ;  and  all  such  other  buildings  and  erections  as  shall, 
at  the  time  of  passing  this  act,  be  thereon,  excepting,"  dec,  (ground  to  be  marked  out  for  a 
custom  house ;)  **  Be  it  therefore  further  enacted  by  the  authority  aforesaid,  that,  from  and  after 
the  passing  of  this  act,  the  said  piece  or  parcel  of  ground,  buildings,  works,  matters,  and  things, 
and  all  other  the  premises  last  before  mentioned,  and  particularly  described,  (except  as  before 
eieepted,)  ahall  be  and  remain,  and  the  same  are  hereby  given  and  granted,  and  shall  be  ap- 
plied and  appropriated  for  and  to  the  uses  and  purposes  before  mentioned,  and  for  the  necessary 
parposes  relatiTO  thereto,  and  no  other,  freed  and  discharged  of  and  from  all  claim,  right,  and 
title  whatsoeTer  of  his  majesty,"  dec,  subject  only  to  the  yeariy  rent  of  5f. 

Sect.  22  enacts  that  the  company  **  shall,  from  time  to  time,  and  at  all  times  hereafter,  well 
and  sufficiently  repair,  maintain,  support,  and  cleanse,  the  basin  or  dock,  and  the  quay  or 
wharf^  and  all  other  the  works,"  Ac.,  »  by  them  to  be  made,"  dec,  *«  by  virtue  of  this  act" 

Sed.  23  empowers,  and  authorizes,  and  requires,  the  company  to  cause  to  be  made,  supported 
and  repaired,  the  road  mentioned  in  the  text 

Sect  28.  «  And  in  order  to  fiidlitato  the  execution  of  the  works  by  this  act  authorized  and 
diraelea  to  be  done,  a^id  which  will  be  beneficial  to  his  majesty's  revenue  of  customs;  be  it 
fiirther  enacted,  that  there  shall  be  issued  and  paid  out  of  his  majesty's  customs,  at  the  said 
pott  of  KingstoD-upon-HuU,  the  full  sum  of  15,000/.  of  lawful  money  of  Great  Britain,  in 
■Baaner  and  on  the  conditions  following:"  the  clause  then  directs  instalments  to  be  paid  periodi- 
cally in  proportion  to  the  progress  made. 
Refeienee  was  also  made  lo  sect  85,  vesting  the  granted  premises,  and  the  docks,  dice,  to  be 
I,  m  Um  eompany,  and  sect  67,  providing  that  the  mooring  or  removbg  of  ships  ia 
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*151     *^^  ^^^^  ^  question  was  granted  to  the  company  by  the  crown  in 
order  that  they  might  benefit  the  public  by  executing  these  works, 

*161  "^^^^^y  ^y  ^^^^*  ^^)  ^^y  ^^^  "^empowered  to  perform ;  nor  are  the 
docks  the  only  work  contemplated ;  various  others  are  pointed  out, 
and  among  them  the  makingof  a  road  from  Beverley  Gate  to  the  North  Bridge, 
and  into  the  town  of  Hull ;  sect.  23.  By  sect.  28,  in  addition  to  the  grant 
of  land  and  the  duties  given  by  sect.  42,  15,000/.  is  granted  out  of  the 
customs  in  aid  of  the  undertaking.  All  the  provisions  show  that  the  sums 
received  by  the  company  are  not  a  mere  profit  made  by  them  out  of  their 
*171  ^^^  land,  but  an  ^independent  remuneration  conceded  to  them  on 
behalf  of  the  public  in  fulfilment  of  a  bargain.  It  is  like  the  case 
of  coal  dues  on  the  Thames,  given  to  the  City  of  London  for  establishing 
and  maintaining  an  Exchange :  (a)  the  dues  could  not  be  considered  a 
produce  of  the  land  on  which  the  Exchange  stood.  The  fact  that  the 
duties  were  to  commence  immediately,  though  the  docks  might  not  be 
completed  for  seven  years,  is  a  proof  that  no  necessary  connection  exists 
between  them.  Supposing  that  the  company  could  let  the  docks,  they 
might  still  continue  receiving  the  dues.  If  the  docks  became  unpro- 
fitable, the  Company  would  still  be  ratable  for  the  tonnage  duties ;  Bex  v. 
The  Hull  Dock  Company^  5  M.  &  S.  394.  These  duties,  therefore,  are 
all  irrespective  of  the  occupation  of  the  land.  The  consideration  stated 
in  sect.  42  for  the  grant  of  tolls  is  the  expense  the  company  will  be  at, 
not  only  in  making  the  docks,  but  in  constructing  the  other  works.  Lord 
Tenterden,  indeed,  said,  in  The  Dock  Company  at  Kingstori'UpcmrHtttt  v. 
Brownej  2  B.  &  Ad.  69,  that  the  grant  was  a  remuneration  for  the  expense 
of  «<  excavating  and  making  a  new  dock  or  basin ;"  but  he  was  not  accu- 
rate in  so  limiting  the  statement.  It  does  not  appear  that  the  additional 
facts  now  before  the  court  as  to  the  consideration  were  pressed  upon  his 
notice ;  nor  were  they  material  to  the  point  then  under  discussion.  That 
case,  however,  is  important,  as  showing  that  the  duties  are  payable  by 
vessels  entering  the  port  in  the  popular  sense  of  the  word,  which  compre- 
hends a  space  beyond  that  of  the  docks  or  the  parishes  in  which  they 
*181  ^^  situate,  (b)  All  the  vessels  *taxed  enter  the  port,  though  all  do 
not  come  within  the  parishes ;  and  the  duties,  by  sect.  42,  are  laid 
upon  every  ship  or  vessel  <<  coming  into  or  going  out  of  the  said  harbour, 
basin,  or  docks,  within  the  port  of  Kingston-upon-HuU,  or^^  (not  and) 
(« unlading,^'  &c.,  <<  or  lading,"  &c.,  «<  within  the  said  port :"  and  there  is 
a  provision  as  to  the  payment  in  case  the  ship  does  not  enter  the  docks. 
Sect.  43(c)  contains  an  express  enactment  that  no  ship  driven  into  the 

the  dock  fhEll  be  under  Uie  fuparbtendence  of  a  hmrboar-mMter  to  be  appointed  by  the  Ma»- 
ten  of  the  Trinity  Hoose  of  Hull. 

The  act  ii  printed  at  large  in  the  qaaito  (Ruffhead'i)  edition  of  the  ttatttteei 

(a)  See  etat  43  G.  3,  c.  cxiitv^  local  and  pereonal,  public,  **  for  eetabliehing  a  free  market, 
in  the  City  of  London,  for  the  lale  of  coala,"  &&,  mcIi.  1>  17;  and  inbeequent  acta  for  the 
siune  purpoee.- 

(6^  Ab  to  this  the  plan,  forming  part  of  the  case,  was  referred  to. 

(c)  Stat.  14  0. 3,  c  66,  s.  43.    «  PioYided  always,  and  be  it  forther  enaeled  by  tfia  mKhmHy 
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port  by  an  enemy,  or  in  consequence  of  damage,  and  there  unlading  for 
the  purpose  of  repair,  shall  be  charged  «  unless  such  ship  or  vessel  make 
use  of  the  said  dock  or  basin ;"  and  sect.  44(a)  makes  similar  provisions 
in  &vour  of  coasting  vessels.  This  'implies  that  vessels  not  spe-  r^.q 
cially  protected  are  liable  if  they  enter  the  port  only.  The  very 
words  «  duties  of  tonnage,"  used  in  stat.  14  G.  3,  c.  56,  s.  42,  and  the 
enactment  in  sect.  46,  <<  That  all  ships  and  vessels  trading  or  coming  to 
or  &om  the  said  port,"  «  and  liable  to  the  payment  of  the  rates  or  duties 
of  tonnage  by  this  act  imposed,  shall  be  measured  in  manner  following," 
&c.,  and  that  the  duties  of  tonnage  shall  be  computed  by  a  calculation 
of  the  tonnage  fipom  such  measurement,  (i)  imply  that  the  duty  contem- 
plated is  an  impost  on  merchandise  for  being  carried  from  one  port  to  an- 
other, and  not  a  remuneration  for  benefit  derived  from  the  use  of  land. 
The  language  of  both  clauses,  and  the  enactment  of  sect.  47,  (i)  that  the 
collector  may  go  on  board  any  ship  «  within  the  said  port,"  to  take  the 
dimensions  and  collect  the  duties,  clearly  show  that  the  tonnage  duties 
accrue  when  the  ship  enters  the  port,  and  do  not  depend  on  her  coming 
within  the  docks.  [Colebidge,  J.  You  make  the  word  « harbour," 
m  sect.  42,  synonymous  with  «<  port,"  in  s.  46.  Does  not  «  harbour," 
here,  mean  what  is  termed  the  «<  Old  harbour  .^"]  Even  in  the  Old  har- 
bour the  company  have  no  right  of  soil.  [Patteson,  J.  Sect.  43  makes 
the  liability  there  mentioned  attach  if  the  vessel  makes  use  of  the  dock.] 
She  may  use  the  dock  for  other  purposes  than  lading  or  unlading ;  as  for 
repairs.  In  J%e  Dock  Company  at  Kingston-upon-HiUl  v.  Browne^  2  B. 
&  Ad.43,  it  was  assumed  that  vessels  lading  and  unlading  in  the  port 
(whatever  might  be  the  meaning  of  that  term)  were  on  that  account  liable. 
But  Regina  v.  7%e  Bristol  Dock  Company,  1  Q.  B.  635,  is  conclusive  on 
this  point.  The  main  ground  of  decision  there  was,  that  the  duties  were 
^payable  for  entering  the  port,  although  the  vessels  did  not  enter  r«nA 
Cumberland  basin,  and  consequently  the  land  in  Cli^on,  where  the 

librenid,  that  nothing  in  this  act  ihall  extend  to  charge  any  ahip  or  ^eaael  with  the  rates  or 
dotiei  aforesaid  which  shall  be  forced  into  the  said  port  by  the  enemy,  or  by  receiving  damage 
at  Ma,  or  otherwise,  and  shall  in  the  said  port  discharge  or  nnlade  in  order  to  repair  any  da* 
mage  sustained  by  snch  ship  or  vessel,  and  shall  relade  the  goods  and  merchandises  so  dis- 
charged or  unladen,  unless  sach  ship  or  vessel  make  use  of  the  said  dock  or  basin." 

(a)  Sect  44.  **  Provided  also,**  **  that  this  act  shall  not  extend  to  charge  any  ship  or  vessel 
with  the  rates  or  duties  aforesaid,  or  any  part  thereof,  which  shaU  come  or  go  coastwise,  from 
or  to  any  port  or  place  in  Great  Britain,  to  or  from  any  place  up  the  rivers  Trent  or.  Ouze 
within  the  limits  of  the  port  of  Hull,  as  now  used,  or  to  or  from  any  other  place  up  the  said 
rivers  Trent  or  Onse,  or  any  other  river  which  fiills  into  the  said  rivers,  or  either  of  them,  or 
which  shall  trade  between  any  such  port  or  place  in  Great  Britain  and  any  such  place  as  afor^ 
nid,  within  or  up  the  said  rivers,  or  either  of  them,  unless  such  ship  or  vessel  shall  come  into 
or  go  out  of  the  said  basin  or  dobk,  or  any  part  of  the  said  harbour  or  haven  called  Hull  Ha- 
ven; Of  shall  use  the  said  basin  or  dodc,  or  quays,  within  the  said  harbour;  or  shall  unlade  or 
pot  on  shore,  or  lade  or  take  on  board,  any  goods,  wares,  or  merchandise,  or  any  part  of  the 
ai|p  of  any  such  ship  or  vessel,  within  any  part  of  the  river  Homber;  or  to  charge  with  the 
nid  rates  or  duties,  or  any  part  thereof  any  such  coasting  ship  or  vessel  which  shall  go  into, 
sr  hj  the  oflBcers  of  the  customs  be  called  into,  the  said  harbour  or  haven,  for  the  sole  purpose 
jf  hoing  enterad  or  dewed  at  the  custom-house  there.*' 

(h)  h  is  not  thflught  necsMaiy  to  set  oat  this  clause  more  fully* 
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basin  lay,  was  not  ratable  for  the  duties  and  profits  arising  elsewhere  than 
in  that  parish.  The  principle  that  tolls  are  ratable  as  profit  of  the  land  in 
the  parish  where  the  land  Ues,  and  not  otherwise,  was  recognised  in  i2e- 
gina  V.  The  London  and  Sovih  Western  Railway  Company^  1  Q.  B.  558, 
585.  Whether  the  profits  which,  on  this  principle,  are  not  rated  in  the 
particular  parish  be  ratable  elsewhere  or  not,  can  make  no  diflference.  It 
is  not  clear  in  the  present  case  that  the  dues  may  not  be  the  subject  of 
rate  elsewhere.  An  important  case,  analogous  to  this,  is  Rex  v.  The  JHre 
and  Calder  JVlamgaHonj  3  B.  &  Ad.  139,  where  this  court  held  that  a  dam 
which  kept  up  the  water  of  the  river  Aire  and  made  it  navigable  for  seve- 
ral miles  upwards,  and  in  six  parochial  districts,  could  not  be  rated  for  the 
value  given  to  the  water  in  those  districts,  the  Navigation  Company  not 
bemg  occupiers  of  the  bed  of  the  river  there ;  and  that  no  rate  could  be 
imposed  unless  on  the  work  itself. 

But,  further,  the  company,  at  all  events,  are  not  ratable  for  these  dues 
as  a  profit  accruing  from  their  occupation  of  the  land,  unless  when  the 
ships  actually  enter  the  docks.     It  is  now  settled  by  the  cases,  from  Rex 
V.  Kingsmt^ordj  7  B.  &  C.  236,  to  Regina  v.  The  London  and  South 
Western  RMtoay  Company,  that  canals  and  railways  are  ratable  in  every 
parish  through  which  they  pass  according  to  the  value  produced  there  by 
the  land  there  occupied ;  the  principle  of  equal  distribution  applying  only 
where  the  profits  are  equal  along  the  whole  line,  as  in  Rex  v.  Woking, 
»2j,     4  A.  &  E.  40.    In  Rex  v.  Barnes,  1  B.  &  Ad.  113,  *the  ground  of 
decision  was,  that  the  toll  was  payable  for   passing  along  the 
bridge,  and  therefore  that  a  part  of  the  bridge,  situate  in  Barnes,  was 
ratable  as  producing  profit  there  to  some  amount.     The  principle  of  that 
case  was  acted  upon  in  Reghui  v.  The  Marquis  of  Salisbury,  8  A.  &  E.  716. 
In  Rex  V.  Thomas,  9  B.  &  C.  114,  the  proprietors  of  the  river  Avon  navi- 
gation took  tolls  on  the  river,  but  were  not  occupiers  of  the  soil :  they 
made  a  cut  from  one  part  of  the  river  to  another,  which  shortened  the 
passage :  and  it  was  held  that,  although  ratable  for  the  cut,  they  could 
not  be  rated  for  tolls  accruing  on  the  river.     Rex  v.  The  JHre  and  Calder 
J\ravigation  Company,  3  B.  &Ad.  533,  {Case  of.  the  Hunslet  Milis,)  is 
likewise  an  authority  for  the  appellants  on  this  part  of  the  argument. 
Regina  v.  TTie  Bristol  Dock  Company  is,  in  substance,  almost  identical 
with  the  present  case.    A  difficulty  suggested  fit)m  the  Bench  during  this 
argument,  as  to  portions  of  the  docks  lying  in  different  parishes,  has  not 
been  sufficiently  answered.    Under  stat.  42  G.  3.  c.  xci.,  the  company 
made  an  additional  dock  to  that  constructed  under  the  former  act.     Sup- 
posing these  to  lie  in  different  parishes,  would  the  dues  payable  for  merely 
entering  the  port,  which,  according  to  the  argument,  were  at  first  profits 
*2*21     ^^  ^^  ^^^^  ^^  parish  A.  only,  become  profits  of  the  land  in  pa- 
rishes A.  and  B.  ?(a)    There  is  no  authority  for  the  ^proposed  dis- 

(a)  Aichbold  here  refisrred  to  ■.  16  of  itat.  46  O.  3,  e.  xlii.  (for  rawing  farther  meoej  t» 
carry  into  eiecntbn  itat.  43  G.  3,  c.  xci,  for  making  additional  docka) :  which  enaoHi  that  thf 
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.ribution  according  to  the  area  of  the  docks  in  each  parish.  Eegina  y. 
The  Cambridge  Gas  lAgfU  Company y  8  A.  &  E.  73,  so  far  as  it  applies,  is 
rather  an  authority  for  the  appellants  here  than  for  the  respondents.  The 
company  there  were  held  ratable  to  each  parish  in  proportion  to  the  quan- 
tity of  land  occupied  in  such  parish  by  their  apparatus,  and  not  ratable 
at  all  for  the  apparatus  in  extra-parochial  places.  But,  according  to  the 
view  taken  by  the  present  respondents,  the  gas-works  situate  elsewhere 
were  the  meritorious  cause  of  the  profit  accruing  within  the  extra-parochial 
limits,  and  might  have  been  rated  in  respect  of  that  profit.  Bex  y.  The 
Keu>  Biver  Company^  1  M.  &  S.  503,  and  Rex  v.  The  Corporation  of 
Baihj  14  East,  609,  differ  essentially  from  the  present  case,  because  there 
the  subject  matter  of  rate  was  the  actual  produce  of  the  land,  yielded  in 
the  parish.  This  ground  of  decision  is  pointed  out  by  Bayley,  J.,  in  Rex 
V.  Cokey  5  B.  &  C.  806.  The  question  now  before  the  court  was  not 
under  consideration  in  Rex  y.  The  Dock  Company  of  HuUy  1  T.  R.  219, 
or  in  Rex  v.  The  Hull  Dock  Company^  5  M.  &  S.  394. 

Cur.  adv.  vuU. 

Lord  Denman,  C.  J.,  in  this  term,  (May  3d,)  delivered  the  judgment  of 
the  court. 

•This  case  evidently  arises  out  of  the  decision  in  Regina  v.  TTie  ^^q 
Bristol  Dock  Company^  1  Q.  B.  535.  Many  cases  have  been  de-  ^ 
cided  and  are  reported  as  to  the  mode  of  rating  the  Hull  Dock  Company ; 
but  it  is  now  for  the  first  time  contended  that  they  are  not  ratable  at  all. 
We  do  not  mention  this  as  in  itself  any  objection  to  the  view  now  put  for- 
ward by  the  Company,  but  in  order  to  show  what  the  real  question  is. 

If  the  present  defendants  are  within  the  principle  of  that  case,  they  are 
not  ratable  at  all ;  or,  if  they  be  within  the  principle  as  to  part  of  their 
tolls,  they  are  not  ratable  to  that  partial  extent.  The  Bristol  Dock  Com- 
pany's case  was  a  very  peculiar  one.  The  company  there  were  empowered 
to  convert  a  large  portion  of  the  river  Avon  into  a  floating  harbour,  and  to 
construct  a  new  channel  for  the  river  itself:  a  great  work,  in  respect  of 
which  certain  dues  we're  granted  to  them  «  for  every  ship  or  vessel  enter- 
ing into  the  port  of  Bristol."  That  port  extended  to  a  great  distance ; 
and  many  ships  would  enter  it  which  would  iiave  no  occasion  to  use  the 
floating  harbour,  and  yet  would  be  liable  to  pay  the  dues  under  the  act 
of  parliament.  In  that  respect  the  present  case  is  ver}'^  similar ;  for  here 
many  vessels  are  liable  to  pay  dues  to  the  company  which  never  use  their 

•tatalei  14  G.  3,  c.  56,  and  4%  G.  8,  c.  xci.,  •*  respectively,  and  all  and  every  the  ratei  and 
dotiea,  powers,  authorities,  provisions,  regulations,  clauses,  penalties,  forieitares,  matters,  and 
things  therein  and  thereby  respectively  given,  granted,  vested,  or  to  be  executed*'  (except  as 
iltered  by  the  present  act)  "  shall  be  and  they  are  hereby  declared  to  be  in  full  force,  as  well 
ia  regard  to  the  said  haven,  and  to  the  docks,  basins,  and  other  works,  by  the  said  acts  respeo- 
tivaly  directed  or  intended  to  be  made,  and  for  eflbcting  all  other  the  purposes  of  the  same  acta 
SI  for  the  purposes  of  this  present  act,  in  as  full,  large,  ample,  and  beneficial  a  manner,  to  all 
inlents  and  purposes,  as  if  the  same  were  expressly  repeated  and  re-enacted  in  the  body  of  thii 
present  act. 
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docks  at  all.  But  in  the  Bristol  case  the  floating  harbour  was  not  the 
property  of  the  company :  before  it  was  converted  into  a  floating  harbour 
it  was  part  of  the  river  Avon  and  of  the  port  of  Bristol,  the  property  in 
which  was  vested  in  the  corporation  if  in  any  subject ;  and  there  are  no 
words  in  the  act  of  parliament  vesting  the  property  in  the  company  ;  but 
*241  ^^  ^^  sought  to  rate  *them  in  respect  of  the  entrance  into  the  float- 
-'  ing  harbour,  called  Cumberland  basin,  because  that,  or  at  least  part 
of  it,  was  the  property  of  the  company.  That  basin  consisted  of  a  portion 
of  the  old  river  Avon,  and  of  additions  made  to  it  by  excavating  several 
acres  of  land ;  and  those  additions  appear  to  have  been  the  property  of 
the  company.  But  the  act  of  parliament  provided  that  the  company,  in 
respect  of  those  additions,  should  be  rated  in  a  particular  manner :  and 
the  Court  thought  that  the  company  could  be  rated  for  them  only  in  the 
manner  pro\ided  by  the  act,  and  that  the  dues  or  tolls  could  not  be  said 
to  be  profits  arising  fipom  that  basin  in  the  parish  in  which  it  was  situated* 
Here,  on  the  contrary,  the  docks  themselves  are  the  property  of  the  com* 
pany ;  they  were  excavated  from  land  granted  to  the  company,  and  made 
entirely  de  novo  by  them.  The  occupiers  of  the  land  before  the  docks 
were  constructed  were  ratable  for  it ;  and,  if  the  docks  yield  any  profits 
to  those  who  constructed  them  out  of  that  land,  the  company  surely  must, 
in  the  absence  of  any  enactment  to  the  contrary,  be  liable  to  be  rated  in 
respect  of  such  profits.  In  the  Bristol  case,  inasmuch  as  the  company 
could  not  be  rated  in  respect  of  the  principal  subject  matter  (the  floating 
harbour)  for  which  the  dues  were  granted  and  received,  the  court  held 
that  they  could  not  be  rated  for  the  mere  entrance  basin  to  that  principal 
subject  matter  as  if  the  tolls  were  earned  in  that  entrance.  In  the  present 
case  the  company  can  be  rated  in  respect  of  the  principal  subject  matter, 
viz.  the  docks  themselves. 

But  it  is  said  that  the  tolls  in  this  case  are  not  given  for  the  use  of  the 
docks,  because  ships  must  pay  whether  they  use  them  or  not :  and  so, 
*2o1  ^^^^^^^  those  ships  *which  do  not  enter  the  docks  cannot  be  said 
to  pay  for  the  use  of  them,  it  is  argued  that  those  which  do  enter 
the  docks  and  use  them  cannot  be  said  to  pay  for  the  use  of  them.  This 
argument  is  ingenious :  but  we  do  not  think  it  conclusive ;  nor  did  it 
prevail  in  the  Bristol  case.  The  court  did  not  say  there  that  the  tolls 
were  not  granted  for  the  use  of  the  floating  harbour,  as  regards  those 
ships  which  used  the  floating  harbour ;  but  the  company  could  not  be 
rated  in  respect  of  those  tolls,  because  they  were  not  owners  of  the  float- 
ing harbour ;  and  it  was  not  attempted  so  to  rate  them. 

But  it  is  said,  further,  that  these  tolls  are  due  firom  a  ship  the  moment 
it  enters  the  port  of  Kingston-upon-HulI,  whether  it  proceeds  into  the 
docks  or  not;  therefore,  as  the  dues  attach  before  arrival  in  the  docks, 
they  cannot  be  said  to  be  profits  earned  in  the  docks.  The  language  in 
the  act  of  parliament  14  G.  3,  c.  66,  is  not  uniform  and  consistent  in  the 
difierent  sections,  nor  free  firom  doubt ;  but  it  sufficiently  appears,  from 
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sections  42,  43  and  44,  that  the  tolls  are  not  due  and  do  not  attach  upon 
a  ship  merely  coming  into  ilie  port.  They  attach  on  ships  coming  into 
the  said  harbour,  basin,  or  docks,  within  the  Port  of  Kingston-upon-HuU, 
or  unlading  or  lading  goods  unthin  the  said  port.  «  Harbour"  there  may 
probably  mean  the  Old  harbour  or  Hull  Haven ;  but,  whatever  it  means, 
a  distinction  is  made  between  coming  into  the  docks  and  unlading  or 
lading  within  the  port,  sufficient  to  show  that  the  tolls  do  not  attach  on  a 
ship  the  moment  it  comes  into  the  port.  The  &ct,  therefore,  on  which  this 
part  of  the  argument  rests  is  not  as  stated.  But,  if  it  were,  the  argument 
is  not  convincing.  The  ship  which  actually  comes  into  and  uses  the  docks 
is  not  the  less  benefited  by  them  ^because  the  toll  must  have  been  .^^g 
paid  even  if  it  had  not  come  in ;  and  the  benefit  conferred  by  the  '- 
use  of  the  dock  is  not  the  less  the  meritorious  cause  of  the  toll  because 
other  ships  pay,  to  which  that  meritorious  cause  does  not  apply.  To  those 
which  come  into  the  docks  the  benefit  is  conferred  by  the  docks  and  in 
the  docks ;  and  therefore  the  toll  paid  for  that  benefit  must  be  held  to  be 
earned  there  in  the  docks,  and  to  be  profits  arising  there. 

As  to  those  ships  which  do  not  come  into  the  docks,  which  never  are 
on  the  property  of  the  Company  at  all,  the  case  is  very  different.  The 
toll  given  to  the  Company,  and  which  such  ships  are  obliged  to  pay,  is 
doubtless  given  in  respect  of  the  company  having  made  those  docks :  but 
still  it  does  not  arise  from  the  use  of  the  docks ;  nor  is  it  earned  in  them. 
It  is  a  naked  toll,  just  as  much  as  toll  paid  by  vessels  passing  lighthouses, 
and  in  similar  cases. 

Upon  the  whole,  we  are  of  opinion  that  the  learned  Recorder  was  quite 
right  m  the  view  that  he  took  of  this  case,  and  that  the  order  of  sessions 
must  be  confirmed.  Order  of  sessions  confirmed. 
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Fbintiir  agreed  to  pureluun  of  defendant  iharw  in  a  mining  company  eatabliihed  under  a  deed 
of  tettlement,  and  lent  a  form  of  transfer  to  defendant  for  hia  ezecotion.  The  deed  required 
that,  on  transfer  of  shares,  the  intended  proprietor  should  be  approved  of  by  the  directors. 
Defendant  ezeeated  and  returned  the  transfer,  and  sent  also  a  certificate  (according  to  the 
pnvisbns  of  the  deed)  Terifying  defendant's  title  to  the  shares.  Plaintifi)  on  receiving 
the  trsnsfer,  paid  for  the  diarea ;  but,  before  such  payment,  the  directors  passed  a  resolution 
(unknown  to  plaintiff  till  after  the  payment)  stating  that  defendant  had  commenced  an 
action  against  the  Company,  and  that  no  transfer  of  shares  standing  in  his  name  should  be 
allowed  while  such  action  was  pending.  The  directors  never  objected  to  plaintiff  as  a  pro* 
prietor;  and  the  defendant  denied  their  power  to  stay  a  transfer  on  the  ground  above  stated. 
While  the  transfer  was  suspended,  shares  fell  in  the  market,  and  plaintiff  brought  assumpsit 
for  money  had  and  received,  to  recover  back  the  purchase-money.  Heldf 
•  That  the  action  lay ;  for  that  defendant,  as  vendor,  was  bound  to  obtain  the  assent  of  the 
diieeton,  and  do  all  that  was  necessary  to  vest  the  ^ares  in  plaintiff 

1  That  the  feet  of  their  having  fellen  in  value  was  no  objection  to  the  plaintiff's  rescinding 
the  contract,  since  he  had  never  had  the  ahares  at  all,  and  therefore  had  received  no  part  of 
the  consideration  for  his  purchase. 

^  Tliat,  although  defendant  might  be  entitled  to  a  mtani  of  the  certificate  and  instrument  «f 
▼OL.  YII.  4  C 
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tniufier,  then  vers  only  oolktaral  to  tbe  ooiiti«ci  and  mlject  mttter  of  tho  nlo ;  ■nd 
tion  of  them  was  not  a  condition  precedent  to  the  plaintiff's  right  of  bringing  tbit  action. 

Assumpsit  for  money  bad  and  receivedi  interesty  and  on  an  account 
stated.    Plea :  Non  assumpsit.    Issue  thereon. 

On  the  trial,  before  WiOHTBiAN,  J.,  at  the  Yorkshire  Summer  assizes, 
1843,  it  appeared  that  the  action  was  brought  to  recover  back  the  price 
of  some  shares  in  a  company  called  The  Duiham  Coal  Company,  which 
was  established  for  the  purpose  of  working  certain  coal  mbes,  and  waF 
governed  by  a  deed  of  settlement.  The  clauses  material  to  the  present 
case  were  the  following. 

By  No.  3,  the  capital  was  to  consist  of  500,000{.,  in  10,000  shares  of 
60{.  each.    By  No.  8,  there  were  to  be  ten  directors. 

No.  62  provided :  <<  That  the  directors  shall  cause  the  name  and  place 
of  residence  of  every  present  and  future  proprietor,  and  the  number  of 
shares  belonging  to  him  or  her,  and  the  proper  number  of  each  share,  to 
be  entered  in  a  book  to  be  kept  for  that  purpose,  to  be  called  the  <  Share 
Register  Book.' " 

*281  *^^  ^^'  ^*  '^^^  ^^^  directors,  on  receiving  at  either  or  the  offices 
of  the  company  notice  in  writing  of  a  proprietor  havbg  changed  his 
or  her  name  or  place  of  residence,  or  married,  (being  a  female,)  or  died, 
or  become  bankrupt,  or  insolvent,  or  lunatic,  shall,  if  the  proprietor  re- 
specting whom  such  notice  for  the  time  being  shall  have  been  received  have 
changed  his  or  her  name  or  place  of  residence,  cause  his  or  her  new 
name  or  place  of  residence  to  be  entered  in  such  book,  and  substituted 
for  the  former  name  or  place  of  residence,"  &c. :  (in  the  case  of  a  female 
marrying,  the  husband's  name  and  residence  to  be  entered ;  in  the  case 
of  death,  bankruptcy,  insolvency  or  lunacy,  the  name  and  residence  of 
the  executors,  administrators,  assignees,  or  committee.) 

No.  54  provided  for  alteration  in  the  register  book,  when  the  directors 
should  receive,  at  the  company's  offices,  notice  in  writing  of  any  such 
husband,  executor,  administrator,  assignee,  or  committee,  having  changed 
his  name  or  place  of  residence. 

No.  66.  <(  That  the  directors  shall,  when  required  so  to  do,  cause  to 
be  delivered  to  eveiy  present  and  future  proprietor,  a  certificate  signed  by 
three  of  the  directors,  stating  the  number  of  shares  held  by  such  proprietor 
in  the  capital  of  the  company,  and  the  specific  number  of  every  such 
share." 

No.  70.  «<  That  whenever  any  such  notice  as  hereinafter  in  that  bdialf 
^^  mentioned,  shall  have  been  left  at  the  office  of  the  company,  in  regard 
to  any  husband  of  a  female  proprietor,  who  may  be  desirous  of  becoming 
a  proprietor  of  any  share  or  shares  to  which  his  wife  was  entitled  at  the 
time  of  his  marriage  with  her,  or  of  disposing  of  any  such  share  or  shares ; 
•oQi  or  in  regard  to  *any  executor  or  administrator  of  a  deceased  pro- 
prietor, who  may  be  desirous  of  becoming  a  proprietor,  or  who 
may  have  nominated  some  other  person  to  become  a  proprietor  of  my 
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ware  or  shares  to  which  his  or  her  testator  or  intestate  was  entitled  at  the 
time  of  his  or  her  death,  or  who  may  be  desirous  of  disposing  of  any  such 
share  or  shares ;  or  in  regard  to  the  assignees  of  a  bankrupt  or  insolvent 
proprietor,  or  the  committee  of  a  lunatic  proprietor,  who  may  be  desirous 
of  disposing  of  any  share  or  shares  to  which  their  said  bankrupt,  or 
insolvent,  or  lunatic,  was  entitled  at  the  time  of  his  or  her  bankruptcy, 
insolvency,  or  lunacy;  or  in  regard  to  any  prq)rietor  who  may  be  desirous 
of  disposing  of  any  share  or  shares  held  by  him  or  her  in  the  capital  of 
the  company,  the  directors  shaU,  without  delay,  proceed  to  take  such 
notice  into  consideration,  and  under  the  hands  of  three  of  the  directors, 
certify  in  writing  to  the  person  or  persons  giving  the  notice,  their  approba- 
tion or  disapprobation  of  the  proposed  proprietor." 

No.  71.  <<  That  when  and  so  often  as  any  person  who  shall  hereafter 
become  a  proprietor  of  any  share  or  shares  in  the  capital  of  the  company, 
shall  have  executed  such  deed  of  covenant  as  hereinafter  is  mentioned,  or 
shall,  being  already  a  proprietor  of  any  other  share  or  shares,  have  certified 
to  the  directors  by  some  writing  under  his  or  her  hand  his  or  her  accept- 
ance of  such  share  or  shares,  the  directors  shall  cause  such  entry  or  other 
alteration  to  be  made  in  the  share  register  book,  as  shall  show  that  such 
person  has  become  the  proprietor  of  such  share  or  shares ;  and  if  the 
person  who  shall  have  so  become  the  proprietor  of  such  share  or  shares, 
and  the  person  or  persons  (if  any)  who  shall  have  nominated  him  or  her 
to  be  the  proprietor  of  such  *share  or  shares,  shall  have  assigned  p»oQ 
such  share  or  shares  to  him,  or  her,  or  any  or  either  of  such  persons  ^ 
shall  not  be  present  when  such  entry  or  other  alteration  shall  be  made, 
then  the  directors  shall  immediately  after  such  entry  or  other  alteration 
shaU  have  been  made,  cause  to  be  delivered  or  sent  by  the  post  to  such 
one  or  more  of  them  as  shall  have  been  absent,  a  letter  or  letters  signed 
by  three  of  the  directors,  informing  him,  her,  or  them  of  such  entry  or  other 
alteration  having  been  made." 

No.  72.  «  That  whenever  any  such  entry  or  other  alteration  as  herein- 
belbre  is  mentioned,  shall  have  been  made  in  the  share  register  book,  in 
respect  of  any  share  or  shares  in  the  capital  of  the  company,  the  directors 
shall,  whenever  they  may  be  required  so  to  do,  give  to  the  last  proprietor 
of  such  share  or  diares,  his  or  her  heirs,  executors  or  administrators^ 
assignees  or  committee,  as  the  case  may  be,  a  certificate  in  writing,  signed 
by  ^ee  of  the  directors,  stating  that  such  entry  or  other  alteration  has 
been  made,  and  the  particulars  thereof." 

No.  140.  <<  That  before  the  assignee  or  assignees  of  any  bankrupt  or 
insolvent  can  dispose  of  any  share  in  the  capital  of  the  company  to  which 
the  bankrupt  or  insolvent  was  entitled,  he  or  they  shall  leave,  or  cause  to 
be  left,  at  the  office  of  the  company,  for  the  space  of  five  days,  the  deed 
by  which  the  effects  of  the  bankrupt  or  insolvent  were  assigned  to  him  or 
tkem,  or  an  attested  copy  of  such  deed,  in  order  that  the  minute  or  extract 
thereof  may  be  entered  in  the  share  register  book." 
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No.  141.  ((That  all  and  every  persons  or  person  who  shall  be  desirous 
of  disposing  of  (either  with  or  without  a  valuable  consideration)  any  share 
or  shares  held  by  him,  her,  or  them  in  the  capital  of  the  company,  or  which 

*311  '^^'  ^^'  ^^  ^^y  ™^y  ^^  entitled  to  dispose  of,  under  "the  provisions 
in  these  presents  contained,  shall  give  notice  in  writing  at  the  office 
of  the  company  of  such  his,  her,  or  their  desire ;  and  shall  describe  in  such 
notice  the  number  of  each  share  to  be  disposed  of,  and  the  name  and  place 
of  residence  of  the  person  or  persons  to  whom  it  is  proposed  to  assign  the 
same." 

No.  142.  «  That  whenever  the  board  of  directors  shall,  in  the  manner 
hereinbefore  required  in  that  behalf,  have  certified  their  approbation  of  any 
person  or  persons  to  whom  it  may  be  proposed  to  assign  any  share  in  the 
capital  of  the  company,  the  person  or  persons  desirous  of  assigning  such 
share  to  such  approved  person  or  persons,  shall  be  at  liberty  to  assign  the 
same  to  him,  her,  or  them,  without  delay." 

No.  143.  ((That  the  deed  or  instrument  by  which  any  share  in  the 
capital  of  the  company  shall  be  assigned,  shall  within  three  days  after  the 
execution  thereof  be  taken  or  sent  to  one  of  the  offices  of  the  company, 
by  the  person  to  whom  the  assignment  shall  be  made ;  and  the  same  deed 
or  instrument  shall  remain  and  be  kept  in  the  custody  of  the  directors." 

No.  144.  (( That  every  person  or  persons  to  whom  any  share  in  the 
capital  of  the  company  shall  be  assigned  as  purchasers,  shall  execute  at 
one  of  the  offices  of  the  company,  or  at  such  other  place  as  the  directors 
shall  require,  either  in  person  or  by  attorney,  such  deed  of  covenant  to 
observe,  perform,  and  abide  by  the  covenants,  agreements,  and  provisions 
contained  in  these  presents  as  the  directors  shall  direct ;  and  immediately 
after  the  execution  of  such  deed,  and  not  before,  he,  she,  or  they  shall  be- 
come a  proprietor  or  proprietors  of  such  shares.  Provided  nevertheless 
that  if  any  husband,  executor,  administrator,  or  other  person  or  persons  by 
«oQ-|  *these  presents  required  to  execute  such  deed  of  covenant  as  afore* 
said,  on  his,  her,  or  their  becoming  a  proprietor  of  any  share  or  shares 
in  the  capital  of  the  company,  shall  already  be  a  proprietor  or  proprietors 
of  any  share  or  shares  in  the  capital  of  the  company  in  his,  her,  or  their 
own  right,  he,  she,  or  they  shall  not  be  required  to  execute  any  such  deed 
of  covenant  as  hereinbefore  is  mentioned,  in  order  to  his,  her,  or  their 
becoming  the  proprietor  or  proprietors  of  such  further  share  or  shares, 
but  shall  in  lieu  thereof  certify  to  the  directors  by  some  writing  under  his, 
her,  or  their  hand  or  hands,  prepared  under  the  direction  of  the  directors, 
his,  her,  or  their  acceptance  thereof,  and  shall  thereupon  become  the  pro- 
prietor or  proprietors  of  such  further  share  or  shares." 

The  plaintiff  and  defendant  were  both  shareholders  in  the  Company  at 
the  time  of  the  transaction  after  stated,  which  was  carried  on  by  letters 
between  Thomas  Johnson,  the  agent  for  the  plaintiff,  and  James  Hervey, 
the  agent  for  the  defendant.  The  material  parts  of  the  correspondence 
were  as  follows. 


7  Adolphus  &  Ellis,  N.  S.  32 

Johnson  to  Hervey,  January  8th,  1842.  <<  I  have  a  buyer  of  Durham 
county  coals ;  but  he  will  not  give  more  than  10/.  for  them.  Can  you 
secure  me  a  commission  out  of  yours  ?    I  may  want  ten  or  twenty  shares.'' 

Henrey  to  Johnson,  January  10th,  1842.  « In  reply  to  yours  of  the 
8th  inst.,  my  friend  will  take  9/.  lis.  6d,  per  share  net  to  me  for  ten  or 
twenty  shares  in  the  Durham  County  Coal  Company ;  and  I  hope  your 
friend  will  consent  to  take  the  whole  and  make  an  end  of  them.  Let  me 
know ;  and  I  will  send  you  the  name  of  the  seller,  that  the  transfer  may 
be  proceeded  with  at  once." 

Johnson  to  Hervey,  (after  some  intermediate  ^correspondence,)    -«qq 
January  15th,  1842.    <<  I  can  now  take  the  twenty  shares  Durham     ^ 
County  Coals,  mentioned  in  your  letter  of  the  10th,  at  9/.  lis.  6(f." 

Hervey  to  Johnson,  January  22d,  1842.  <«I  will  thank  you  to  hasten 
the  transfer  of  the  Durham  County  Coal  shares  as  much  as  possible,  as 
the  seller  is  anxious  to  have  the  matter  completed  without  delay." 

After  some  further  letters  of  urgency  from  Hervey,  Johnson,  on  February 
18th,  1842,  sent  Hervey  blank  forms  of  transfer  of  the  twenty  shares,  and 
of  notices  to  the  directors. 

Hervey  to  Johnson^  February  19th,  1842.  « I  have  yours  of  yesterday 
with  notice  of  transfer  of  the  twenty  Durham  County  Coal  shares,  as  well 
as  forms  of  transfer  of  the  same ;  and,  having  received  notice  from  another 
party  to  whom  I  sold  the  eight  shares,  (a)  I  have  got  it  signed  by  Mr. 
Lloyd,"  (the  defendant,)  <<  and  hope  it  will  be  passed  by  the  directors." 

Johnson  to  Hervey,  February  2l8t,  1842.  « It  appears  this  company 
do  not  require  a  stamp ;  therefore,  if  you  will  send  the  two  transfer  papers, 
which  I  sent  with  the  notices  of  transfer,  to  Mr.  Lloyd,  for  signature,  and 
then  return  the  same  to  me,  I  will  get  tUe  signatures  of  the  buyers ;  and 
the  whole  can  be  sent  off  at  once  to  the  directors.  I  sent  you  the  transfers 
to  save  time,  having  got  them  purposely  for  expedition.  Do  not  lose 
a  post ;  and  you  shall  have  the  money  as  soon  as  the  directors  say, 
•yes.' " 

Hervey  to  Johnson,  22d  February,  1842.  <«  I  have  yours  of  yesterday, 
and  will  attend  to  your  request  respecting  the  two  transfers :  but  I  think 
the  notice  'already  sent  to  you  will  answer  every  purpose ;  at  least  ^^04 
I  hope  so."  *■ 

Hervey  to  Johnson,  26th  February  1842.  «<  I  have  now  the  pleasure 
(if  enclosing  you  two  transfers  of  twenty  (6)  Durham  County  Coal  Company 
shares,  duly  executed  by  the  seller,  Mr.  Lloyd :  and  I  will  thank  you  to 
send  me  the  amount  of  consideration,  197/.  10^.,  at  your  earliest  con- 
venience. I  have  managed  to  get  the  claim  of  interest  withdrawn :  and, 
therefore,  I  hope  you  will  not  lose  a  moment  in  handing  me  the  cash." 
The  transfers  were  sent  with  this  letter :  they  were  signed  by  Mr.  Lloyd, 

(a)  Dnriiim  Coanty  Gosl  ■hares,  tlluM  to  in  a  former  letter,  not  material  to  this  eaae. 
(6)  Ten  of  tbeee  were  for  a  genUeman  named  Leeman,  who  alio  raed  the  defendant  oq  Hht 
wae  tranaactioo,  under  dxenmftaneea  limilar  to  those  above  stated. 

c2 


34  Wilkinson  v.  Lloyd.  H.  V.  1845. 

but  were  still  in  blank,  not  stating  the  numbers  of  the  shares,  ortht  name 
of  any  purchaser,  nor  containing  the  name  of  any  director. 

On  18th  March,  1842,  the  plaintiff  paid  to  Hervey,  for  the  defendant, 
98/.  15;.,  the  price  of  the  ten  shares  contracted  for. 

On  8th  March  preceding,  the  company  had  passed  the  foUowing  resolu- 
tion. «  Mr.  Lloyd  having  commenced  an  action  for  15,000/.  against  this 
company,  of  which  he  is  a  proprietor :  Resolved  that  no  transfer  of  shares 
standing  in  his  name  be  aUowed  to  be  made  by  him  whilst  such  action  is 
pending."  This  resolution  became  known  to  the  plaintiff  shortly  after 
the  payment  was  made,  and  before  the  date  of  the  following  letter. 

Johnson  to  Hervey,  March  28th,  1842.  « I  have  only  just  heard  from 
Mr.  Andrews,  one  of  the  directors  of  the  Durham  County  Coal  Company, 
that  the  transfers  of  the  shares  I  purchased  of  you  would  not  be 
^351  *P^^^^^'  because  they  had  a  lawsuit  with  Mr.  Lloyd,  and  they 
would  do  nothing  until  this  was  settled.  Mr.  Lloyd  must  have 
known  this :  and,  though  I  was  not  acquainted  with  it,  this  must  have 
been  the  reason  whjL  I  was  not  paid  earlier ;  and  that  I  was  paid  at  all 
must  have  been  out  of  compliment  to  myself.  Please  advise  Mr.  Lloyd, 
and  say  that  Mr.  Wilkinson  and  Mr.  Leeman  must  have  dieir  money  back, 
or  that  Mr.  Lloyd  put  them  in  a  position  to  do  so."  Hervey  returned  an 
answer,  March  29th,  stating  that  defendant  would  not  refund,  the  directors 
having  no  power  to  prevent  his  assigning. 

Johnson  to  Hervey,  April  27th,  1842.  » We  are  still  most  unsettled 
about  the  Durham  County  Coals.  The  directors  will  not  transfer  them ; 
and  you  never  let  me  have  the  certificates :  please  see  about  this  as  soon 
as  you  can." 

Hervey  to  Johnson,  2d  May,  1842.  «I  have  yours  of  the  29th  ult. : 
and  am  sorry  I  cannot  send  you  the  certificates  of  the  Durham  Coal 
shares,  in  consequence  of  the  absence  of  Mr.  Rudd.(a)  On  his  return,  in 
about  a  fortnight,  I  will  forward  them  to  you." 

Johnson  to  Hervey,  May  9th,  1842.  "  I  fear  we  shall  have  some  trou- 
ble yet  with  the  Durham  County  Coals.  The  directors  will  not  transfer 
them :  and  Mr.  Lloyd  must  have  known  this ;  which  places  his  silence  in 
a  very  delicate  position." 

Hervey  to  Johnson,  May  24th,  1842.  « I  have  only  been  able  to  get 
the  enclosed  certificates  of  the  Durham  County  Coal  shares  this  morning, 
and  hope  the  company  will  yet  consent  to  the  transfer." 
*361  *^Mi  this  letter,  two  certificates  were  sent,  each  showing  the  de- 
fendant  to  be  proprietor  of  ten  shares ;  but  they  did  not  contain 
any  reference  to  the  plaintiflfor  the  transfer.  The  directors  never  assented 
to  the  transfer,  though  they  did  not  object  to  the  plaintiff  as  a  purchaser ; 
and  nothing  further  was  done.  The  shares  fell  much  in  value.  The 
money  paid  was  afterwards  again  demanded,  but  was  not  returned. 

(a)  TliA  defirndtnt^t  ittonwy. 
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A  verdict  was  found  for  the  plaintiflT,  but  leave  reserved  to  move  for  a 
nonsuit,  on  the  grounds  which  will  appear  by  the  ensuing  argument.  In 
Michaelmas  term,  1843,  Knowles  obtained  a  rule  accordingly. 

In  last  Trinity  term,(a) 

Martin^  Cowling  and  Raffks  showed  cause. — First,  it  is  contended,  for 
the  defendant,  that  he  had  performed  his  contract.  But  that  proceeds  on 
a  wrong  interpretation  of  it.  He  belonged  to  a  joint-stock  company.  In 
an  ordinary  case  of  partnership,  one  partner  could  not  transfer  his  indi- 
vidual interest.  But,  by  the  company's  deed  of  settlement,  such  a  transfer 
is  authorized,  subject  to  particular  limitations.  By  No.  141,  notice  of 
the  intended  transfer  must  be  given  at  the  office  of  the  company ;  by  No. 
70,  and  No.  142,  the  approbation  of  the  directors  must  be  obtained,  and 
certified  by  the  directors  in  writing.  The  vendor  is  to  effect  all  that  is 
essential  to  the  transfer  ;  and  this  is  clearly  taken  for  granted,  by  the  lan- 
guage of  No.  141.  Here  the  vendor  has  not  performed  his  part  of  the 
bargain  ;  and,  in  consequence,  the  vendee  has  not  what  he  bargained  for. 
The  defendant's  contract  resembles,  in  principle,  *the  contract  for  .«q^ 
sale  of  a  leasehold  interest  by  a  lessee  who  holds  under  a  lease  con-  **  * 
taining  a  covenant  not  to  assign  without  license  of  the  lessor :  in  such 
a  case,  the  party  contracting  to  sell  is  held  to  contract  that  he  will  obtain 
the  license,  though  the  purchaser  has  throughout  had  notice  of  the  cove- 
nant ;  Uoyd  v.  Crispe^  5  Taunt.  249 ;  Sugden's  Vend.  &  Pur.  495,  11th 
ed.  ch.  10,  s.  1,  §  32.  The  analogy  relied  upon,  between  sales  of  pro- 
perty of  the  present  description  and  sales  of  real  property,  appears  from 
Stephens  v.  De  Medina^  4  Q.  B.  422.  Cases  such  as  Salter  v.  WooUams^ 
2  M.  &  G.  650,  where  the  vendor  has  done  all  that  he  undertook  to  do, 
are  not  applicable. 

Secondly,  it  is  said  that  the  proper  remedy  is  by  mandamus  command- 
ing the  directors  to  admit  the  transfers.  If  they  were  bound  to  approve 
this  transfer,  still  a  mandamus  would  not  go ;  Rex  v.  The  Bank  of  Eng- 
landy  2  Doug.  524.  [Coleridge,  J.,  referred  to  Bex  v.  The  Bank  ofEng- 
landy  2  B.  &  Aid.  620,  and  Rex  v.  The  London  Jlssurance  Company, 
5  B.  &  Aid.  899.]  But  here  the  directors  clearly  have  a  discretion,  which 
was  lodged  in  them  as  a  protection  against  the  transfer  of  shares  to  pau- 
pers. It  may  be  argued  that,  as  the  plaintiff  was  already  a  proprietor, 
the  directors  had  no  power  to  disapprove  of  the  transfer,  their  discretion 
being  only  as  to  the  fitness  of  the  person.  But  No.  141  shows  that  the 
approbation  is  required  for  each  transfer ;  and  this  is  reasonable,  since  a 
party  who  might  be  admissible  if  he  was  only  to  hold  a  single  share  might 
not  be  in  such  good  credit  as  to  be  a  fit  proprietor  of  a  large  number. 

^Thirdly,  it  is  said  that,  as  the  plaintiff^  had  received  the  transfers    .«og 
and  certificates  of  shares  from  the  defendant,  he  could  not  bring    '- 
this  action,  which  proceeds  on  a  rescinding  of  the  contract,  before  he  had 

(a)  May  33d,  1844.  Before  Coleridge  and  Wightman,  Ja.  Loid  Denman,  C.  J.,  Patteaon 
nd  WiUiami^  Ja ,  were  atleiulinf  the  Honae  of  Lorda. 
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returned  them.  But  the  certificates  (vrhieb  every  proprietor  may  have, 
under  No.  65  of  the  deed  of  settlement)  merely  show  that  the  vendor  is 
owner  of  the  shares.  They  do  not,  by  being  handed  over  to  another 
party,  make  him  a  proprietor.  Nor  have  the  transfers  any  such  effect 
without  the  consent  of  the  directors.  The  transfers  are  also  worthless  on 
another  ground,  that  they  are  in  blank ;  after  execution,  the  blank  could 
not  be  filled  up ;  HihblewkUe  v.  MiMarine,  6  M.  &  W.  200.  The  plain- 
tiff,  then,  having  received  no  consideration  for  his  money,  is  entitled  to 
treat  the  contract  as  rescinded  by  him,  and  bring  assumpsit  for  money  had 
and  received.  That  is  the  principle  of  Young  v.  Cofe,  3  New  Ca.  724; 
GUes  V.  Edwards,  7  T.  R.  181 ;  and  Wright  v.  Mwton,  2  C,  M.  &  R.  124, 
S.  C.  5  Tyrwh.  736.  This  case  closely  resembles  Scurfield  v.  Gowland, 
6  East,  241, (a)  where  the  purchaser  of  an  annuity  was  allowed  to  recover 
back  the  price,  because  one  of  several  of  the  securities  was  vacated.  The 
facts  are  distinguishable  from  those  in  Hunt  v.  SUk,  5  East,  449,  and 
Taylor  v.  Hare,  1  New  Rep.  260,  where  the  plaintiff  had  had  some  enjoy- 
ment, and  the  defendant  could  not  be  placed  in  statu  quo.  Here  the 
documents  conveyed  no  interest,  and  the  vendee  could  not  be  prejudiced 
except  by  some  illegal  use  of  them,  which  is  not  suggested  and  cannot 
be  presumed.  Even  if  it  were  incumbent  on  the  plaintiff  to  return  these 
^oQ^     documents,  the  liability  is  not  a  condition  ^precedent  to  bringing 

^  an  action ;  it  could,  at  the  utmost,  be  only  ground  for  a  cross  action. 
Kempson  v.  Saunders,  2  C.  &  P.  366  ;  S.  C.  not  S.  P.,  in  banc,  4  Bing.  5, 
is  an  authority  for  the  plaintiff  on  this  part  of  the  case. 

Knowles  and  Joseph  Mdison,  contrL  First,  all  that  the  parties  con- 
tracted for  was,  that  the  defendant  should  do  whatever  lay  in  him  to  com- 
plete the  transfer ;  and  that  contract  he  has  fulfilled.  The  correspondence 
shows  an  understanding  on  both  sides  that  the  transfer  would  be  complete 
before  the  opinion  of  the  directors  should  be  taken.  No  one  contemplated 
their  dissenting;  nor,  in  fact,  did  they  ever  object  to  the  plaintiff  as  a 
transferee,  or  finally  refuse  to  allow  a  transfer.  The  letters,  which  are 
the  only  evidence  of  the  bargain,  do  not  prove  any  implied  contract  by 
the  defendant  to  obtain  their  approbation  ;  nor  was  it  necessary  to  this 
transfer.  The  articles  70,  140,  141,  and  142  of  the  deed  of  settlement 
have  been  relied  upon  as  showing  the  contrary ;  but  those  clauses,  so  for 
as  they  imply  a  discretionary  power  in  the  directors,  extend  only  to  the 
cases  of  persons  not  already  proprietors.  The  plaintiff  was  a  shareholder 
when  he  made  this  purchase  ;  and  in  such  a  case  it  is  sufficient  for  the 
party  acquiring  the  shares  to  certify  his  acceptance  according  to  articles 
71  and  144.  And  the  reason  for  the  distinction  is,  that  a  person  who  is 
a  proprietor  has  already  been  approved  of  by  the  company  and  entered 
into  die  covenants  required  by  their  deed.    The  precaution  which  they 

*401    ^^^^™P^^^  ^^  ^^^  ^^  ^^^  ^^^  ^^^  ^^^  ^^^  permitted  by  the  deed. 
Sect.  65  obliges  them,  when  ^required,  to  deliver  to  every  present 

(a)  8m  Buggmi  t.  Coofct,  5  Q.  B.  48S. 
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and  ibture  proprietor  a  certificate  stating  tbe  number  of  shares  held  by 
him  in  the  company's  capital ;  such  certificate  being  necessary  to  the  pro- 
prietor, as  his  proof  of  title.  The  plaintiff,  as  well  as  the  defendant,  was 
acquainted  with  the  deed  of  settlement  and  the  practice  of  the  company; 
he  himself  prepared  the  transfer  and  notice  to  the  directors.  Salter  v. 
WooUamSy  2  Man.  &  G.  650,  is  a  direct  authority  for  the  defendant. 
That  was  an  action  for  not  delivering  hay  sold  to  plaintiff  by  auction ;  the 
hay  had  been  distrained,  but  was  still  on  the  demised  premises,  and  the 
tenant  had  given  defendants  (the  auctioneers)  a  consent  to  its  remaining 
on  tbe  premises  till  a  day  named ;  and  the  conditions  of  sale  were  framed 
conformably.  Within  the  time,  plaintiff,  being  furnished  with  a  note  from 
defendants,  requiring  the  delivery,  demanded  the  hay ;  but  the  tenant 
refused  to  let  it  be  removed.  The  Court  of  Common  Pleas  held  that  the 
defendants  were  not  liable,  Tindal,  C.  J.,  saying,  that  all  which  was  in- 
cumbent on  them  was  to  enable  plaintiff  to  receive  the  hay,  so  far  as  they 
had  authority  to  enable  him.  Can  it  be  contended  here  that,  if  the  shares 
had  risen  in  price,  the  defendant  could  have  refused  to  deliver  them  be- 
cause of  the  interference  of  the  directors  ?  Their  act,  if  it  had  any 
effect  as  a  refusal,  was  tortious  and  of  no  avail  as  between  the  plaintiff 
and  defendant.  It  was  as  if  a  warehouseman  refused  to  deliver  goods 
upon  a  regular  transfer  order.  But,  in  fact,  they  did  not  refuse.  They 
made  no  objection  to  the  purchaser:  they  only  objected  to  any  transfer  by 
Lloyd  while  he  was  threatening  the  company  with  an  action. 

*Secondly,  the  cases  cited  on  the  other  side  do  not  show  that  the  r^^^* 
proper  remedy  here,  if  there  be  any,  is  not  mandamus.  Those 
cases  were  decided  long  since,  and  before  joint-stock  companies  had  at- 
tained that  degree  of  importance  which  now  places  undertakings  of  that 
kind  beyond  the  rules  applicable  to  ordinary  partnerships.  Supposing 
that  a  mandamus  would  not  lie,  the  right  course  would  have  been  by  pro- 
ceeding in  equity.  And,  even  if  the  proper  remedy  were  by  action  at  law, 
it  could  only  be  a  special  action  on  the  case. 

Thirdly,  the  plaintiff  cannot  allege  that  he  has  rescinded  the  contract. 
There  was  no  stipulation  in  the  agreement  that  it  should  in  any  event  be 
rescinded.  And,  if  the  plaintiff  had  power  to  rescind,  he  must  have  placed 
tbe  defendant  in  the  same  situation  as  before  the  contract ;  but  this  was 
impracticable,  the  shares  having  fallen  in  value.  And,  to  replace  the 
defendant  in  his  former  condition,  he  ought  to  have  returned  the  certifi- 
cates and  transfers.  It  is  contended  that  this  is  unimportant,  because 
the  transfers  were  a  nullity.  But  the  plaintiff  prepared  them ;  they  were 
signed  by  the  defendant ;  and,  even  as  they  finally  stood,  they,  together 
vith  the  certificates,  would  have  been  a  complete  authority  for  passing 
the  shares.  The  directors  might,  at  any  moment,  have  put  the  plaintiff 
in  possession.  [Colebidge,  J.  The  plaintiff  sent  the  deed  to  you  to  be 
filled  up,  you  having  the  certificates.  You  ought  to  have  sent  back  a 
Talid  transfer.    Wightman,  J.    One  that  the  directors  could  act  upon.. 
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Here  it  seems  that  the  transfers  did  not  refer  to  any  numbers.  The  di« 
rectors  coiild  not  know  which  ten  shares  were  to  be  transferred  to  the 
plaintiff.]  They  might  treat  any  ten  as  transferred  to  him;  and,  that 
*il21  ^^^^^  make  the  transfer  ^certain  ;  Co.  Litt.  45  b  ;  the  purchaser, 
at  least,  could  not  complain  ;  and  the  directors'  act  would  bind  the 
defendant.  Besides,  this  objection  was  not  taken  at  the  trial.  [Wight* 
MAN,  J.  It  was  not.]  In  Hi/Alewhite  v.  M^Moriney  6  M.  &  W.  200,  the 
question  arose  in  an  action  by  a  vendor  against  a  purchaser  who  had  re- 
fused to  take  transfers  executed  in  blank.  In  the  present  case  it  does  not 
appear  that  any  one  would  have  raised  that  objection.  And  there  the 
form  of  transfer  which  had  not  been  observed  was  given  by  act  of  parlia- 
ment: here  no  precise  form  is  required.  As  to  the  cases  referred  to  on 
the  subject  of  rescinding  contracts :  in  Kempson  v.  Saunders^  2  C.  &  P. 
366,  the  scrip  had  proved  wholly  useless :  Young  v.  CoUy  3  New  Ca.  724, 
was  a  similar  case.  In  Scurjkld  v.  Gowland^  6  East,  241,  the  defendant 
himself  had  elected  to  vacate  the  annuity  by  withdrawing  one  of  the  se- 
curities ;  that  argument  was  urged  at  the  bar,  and  adopted  by  Lord  EIl- 
LENBOROUGH.  Hunt  V.  Silky  6  East,  449,  shows  that,  where  one  party 
has  received,  and  the  other  given  up,  some  benefit,  the  contract  cannot 
be  rescinded :  and  here,  if  the  shares  had  risen,  the  plaintiff,  notwith- 
standing the  resolution  of  the  company,  would  have  been  in  a  condition  to 
sue  the  defendant  for  the  increased  value.  The  principle  of  Hunt  v.  SUky 
5  East,  449,  that  assumpsit  for  money  had  and  received  will  not  lie,  as 
on  the  rescinding  of  a  contract,  where  the  parties  cannot  be  entirely 
replaced  in  their  former  situation,  was  acted  upon  in  Beed  v.  Blandjbrd, 
2  Y.  &  J.  278.  Cur.  adv.  vult.{a) 

0^0-]        *Patteson,  J.,  now  delivered  the  judgment  of  the  court. 

This  case  was  argued  before  my  brothers  Coleridge  and  Wight- 
man  in  last  Trinity  term,  and  stood  over  on  account  of  a  doubt  which  they 
entertained  upon  one  of  the  points  taken  by  the  defendant.  The  plaintiff 
had  purchased  of  the  defendant  certain  shares  in  a  public  company,  and 
had  paid  the  purchase-money  to  the  defendant.  The  defendant  on  his 
part  had  executed  the  transfers :  and  nothing  remained  to  be  done  but  to 
obtain  the  consent  of  the  directors  that  an  entry  of  the  transfer  should  be 
made  in  the  books  of  the  company ;  and,  when  the  consent  was  obtained, 
and  the  entry  of  the  transfer  duly  made  according  to  the  provisions  of  the 
deed  of  settlement,  the  transaction  between  the  plaintiff  and  the  defendant 
would  have  been  completed.  In  consequence  of  some  disputes  between 
the  defendant  and  the  directors,  no  consent  could  be  obtained  from  the 
latter ;  and  in  consequence  the  transfer  never  was  completed,  and  the 
plaintiff  never  was  put  into  possession  of  the  shares,  and  never  became  the 
legal  owner  of  them.  The  plaintiff,  without  returning  the  transfers  exe- 
cuted by  the  defendant,  but  which  had  been  procured  by  the  plaintiff, 

(a)  The  case  of  Leeman  v.  JJoyd,  (ne  p.  84,  note  b,  ante,)  being  conndered  in  all 
««pacla  tile  same  m  thia,  waa  not  aigoed* 
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Drought  an  action  for  money  had  and  receivcnl  to  recover  the  amount  paid 
bj  him,  as  upon  an  entire  failure  of  consideration,  and,  upon  the  trial, 
obtained  a  verdict  with  leave  for  the  defendant  to  enter  a  nonsuit  if  the 
court  should  think  that,  under  the  circumstances,  the  plaintiff  was  not 
entided  to  rescind  the  contract  or  treat  the  consideration  as  wholly  failing. 

For  the  defendant  it  was  insisted  that  he  had  done  all  that  he  was 
bound  to  do,  and  ought  not  to  be  ^prejudiced  by  the  acts  of  the  r»^. 
directors ;  that  the  plaintiff  could  not  rescind  the  contract,  as  the  *■ 
shares  had  fallen  in  the  market  and  the  parties  were  not  replaced  in  statu 
quo ;  and  that  the  plaintiff  ought  at  all  events  to  have  returned  the  transfers 
which  were  executed  by  the  defendant,  before  he  could  be  entitled  to 
treat  the  contract  as  rescinded. 

We  are,  however,  of  opinion  that  the  plaintiff  is  entitled  to  maintain 
his  verdict. 

Aod,  with  respect  to  the  first  point,  we  think  that  the  defendant  was 
bound  to  procure  the  assent  of  the  directors,  and  to  do  all  that  was  neces- 
sary to  invest  the  plaintiff  with  the  property  in  the  shares.  The  cases 
that  have  been  decided  with  respect  to  the  obligation  upon  the  vendor  of 
a  lease  to  obtain  the  landlord's  consent  to  an  assignment  where  the  lease 
requires  it,  apply  to  this :  the  purchaser  has  a  right  to  require  the  seUer  to 
give  him  the  possession,  or  the  means  of  obtaining  the  possession,  of  the 
thing  purchased,  or  the  consideration  fails. 

The  second  point,  that  the  contract  could  not  be  rescinded  because  the 
shares  had  fallen,  can  hardly  arise  where  the  complaint  of  the  plaintiff  is 
that  he  never  has  had  the  shares  he  purchased  at  all ;  though  it  might 
have  been  urged  in  case  the  plaintiff  had  actually  received  the  shares  but 
proposed  to  rescind  the  contract  on  some  other  ground.  The  plaintiff  has 
received  no  part  of  the  consideration ;  and  it  is  on  that  ground  that  he 
seeks  to  recover  back  his  money. 

Upon  the  last  objection  we  entertained  considerable  doubts,  as  incon- 
venience and  difficulty  may  be  occasioned  to  the  defendant  if  the  transfers 
executed  by  him  are  not  returned  or  cancelled.  But  we  think  that 
*the  return  or  cancelling  of  the  transfer  is  not  a  condition  precedent  r^^^ 
to  the  plaintiff's  right  to  recover  the  purchase  money  upon  failure 
by  the  defendant  to  give  possession,  or  the  right  to  the  possession,  of  the 
thing  sold.  The  instruments  of  transfer  are  collateral  to  the  contract  and 
the  subject  matter  of  the  sale ;  and,  though  the  defendant  may  be  entitled 
to  require  their  redelivery  to  him,  we  think  the  non-completion  of  the 
transfers  such  a  failure  of  consideration  as  entitles  the  plaintiff  to  recover 
in  this  action,  though  the  instruments  executed  by  the  defendant  have  not 
been  returned.  The  case  of  Scurfidd  v.  Gawlandy  6  East,  241 ,  is  in 
accordance  with  this  view  of  the  question. 

The  rules,  therefore,  in  this,  and  the  other  case,  of  Leeman  v.  liayij 
p.  34,  note  (i),  and  p.  42,  note  (a),  ant^  will  be  discharged. 

Riila  discharged. 


46  Reg.  v.  Mayor  of  Wey-mouth.  E.  T.  1845. 

*46]     *Tbe  QUEEN  against  The  Mayor,  Aldermen  and  Burgesses  of  the 
Borough  of  WEYMOUTH  and  MELCOMBE  REGIS. 

Mandamas  to  the  mayor,  aldernoen  and  burgeases  of  a  boroagh,  named  in  Sched.  (A.)  of  stat 

6  &  6  W.  4,  c.  76,  and  divided  into  wards,  recited  that  no  election  of  araeaBora  to  revise  the 
bargees  lists  with  the  mayor,  iu  place  of  the  then  last  assessors,  had  been  oiade  on  or  since 
Ist  March,  1844,  by  reason  whereof  the  said  offices  were  still  vacant:  and  the  writ  com- 
manded the  mayor,  &c  to  meet  and  elect  such  assessors. 

Return,  that  the  mayor,  &c,  did  meet,  and  were  ready  to  elect,  and  to  deliver  and  receive 
voting  papers,  but  there  was  not  at  the  time  of  auch  meeting,  nor  has  there  been  from  thence 
hitherto,  any  assessor  of  the  said  borough ;  wherefore  they  could  not  elect,  &c. 

On  demurrer  to  tlie  return  for  not  stating  how  and  under  what  circumstances  it  happened  that 
there  was  no  assesrar  for  the  borough  at  the  time,  dec    Held, 

1.  That  the  return  was  bad  for  that  reason. 

2.  That  the  mandamus  did  not  in  itself  show  that  the  election  coold  not  be  proceeded  with. 

3.  That  any  omission  to  appoint  assessors  might  be  remedied  by  an  election   under  stat 

7  W.  4,  &  1  Vict  c  78,  s.  26,  which  extends  to  officers  eligible  under  that  act  and  stat 
'  5  &  6  W.  4,  c.  76,  the  provisiona  of  stat  1 1  G.  1,  c  4,  ss.  1,  2.    And  that  auch  election 

was  one  of  those  declared  valid  by  stat  7  W.  4,  dc  1  Vict.  c.  78,  a.  3. 
Peremptory  mandamus  awarded. 

Mandamus.  The  writ  recited  that  the  above-named  borough  was  one 
of  those  named  in  Sched.  (A.)  to  stat.  5  &  6  W.  4,  c.  76,  and  was 
divided  into  wards,  and  in  which  borough,  pursuant  to  the  said  statute 
and  stat.  7  W.  4,  &  1  Vict.  c.  78,  «<  there  ought  to  be,  amongst  others, 
two  assessors  to  hold  the  court  for  revising  the  burgess  lists  with  the 
mayor  of  the  said  borough,"  to  be  elected  on  1st  March  in  every  year. 
That  on  1st  March  now  last  past  no  election  was  made  of  any  such 
assessors  or  asses&or  for  the  said  borough  in  the  place  and  stead  of  Robert 
Curtis  Phillips  and  Edward  Fawconer  Tizard,  the  then  last  assessors,  to 
hold  the  court  for  revising  the  burgess  lists  with  the  mayor,  nor  was  any 
election  of  any  such  assessors  or  assessor  in  the  place  and  stead  of,  &c., 
or  of  either  of  them,  had  or  made  on  the  day  next  after  the  said  1st 
March,  nor  hath  any  election  of  such  assessors,  &c.,  in  the  place,  &c.,  been 
since  the  said  1st  March  at  any  time  had  or  made;  by  reason  whereof  the 
*471  P^^^^^  *^nd  offices  of  the  two  assessors  to  hold  the  court  for  re- 
vising, &c.,  with  the  mayor  of  the  said  borough  are  now  vacant, 
to  the  manifest,  &c.  The  writ,  therefore,  commanded  the  mayor,  alder- 
men, and  burgesses,  <<that  you,  and  every  of  you  having  a  right  to  vote 
or  be  present  at,  or  to  do  any  other  act  necessary  to  be  done  in  order  to, 
the  election  of  two  assessors  to  hold  the  court  for  revising,"  &c.,  «  with 
the  mayor,"  &c.,  «  do  upon  Wednesday  the  28th  day  of  June  instant,  by 
nine  of  the  clock,"  &C.9  «  meet  and  assemble  yourselves  together  in  the 
Guildhall,"  &c.,  «and  that,  being  so  met  and  assembled,  you  or  such 
of  you  to  whom  the  same  doth  of  right  belong,  do  then  and  there  proceed 
to  the  election  of  two  assessors  to  hold  the  court  for  revising  the  burgess 
lists  with  the  mayor  of  the  said  borough,  in  the  place  and  stead,"  &c. 
And  the  writ  required  the  defendants  to  administer  the  declaration  to  the 
persons  who  should  be  elected  such  assessors,  and  admit  them  to  the 
offices  of  such  assessors,  &.C.,  and  to  do  every  act  necessary  to  be  done. 
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fcc.,  in  order  to  the  due  election  and  adaiission  of  two  assessors  to  hold 
the  court  for  revising,  &c.,  with  the  mayor,  &c.,  according  to  the  autho- 
rity of  defendants  in  that  behalf,  &c. 

Return.     <«  That,  in  pursuance  of  and  in  obedience  to  the  said  writ, 
we  the  said  mayor,  aldermen,"  &c.,  «  did,  on  Wednesday  the  28th,"  &c., 
«by  nine  o'clock,"  &c.,  «meet  and  assemble  ourselves  together,  in  the 
Guild-hall,"  &c.,  <<  and,  being  so  met  and  assembled  together,  were  ready 
and  willing  to  proceed  to  the  election  of  two  assessors  to  hold  the  court 
for  revising  the  burgess  lists  with,"  &c.,  «in  the  place  and  stead,"  &c. ; 
«and  each  and  every  of  us  the  said  undersigned  aldermen  and  burgesses 
entided  to  vote  in  the  election  of  councillors  of  *and  for  the  said     r«^ 
borough  was  ready  and  willing  to  deliver  to  the  mayor  of  the  said 
borough  and  his  assessors,  or  other  presiding  officer,  a  voting  paper  con- 
taining the  several  matters  and  things  in  that  behalf  prescribed  and  re- 
quired by  the  said  act  of  parliament  in  the  said  writ  mentioned.     And  I 
the  said  Arthur  Wellington  Horsford,  then  being  the  mayor  of  the  said 
borough,  was  then  and  there  ready  and  willing  to  hold  and  proceed  with 
the  said  election  and  to  receive  the  said  voting  papers  as  by  the  said  act 
of  parliament  is  directed  and  required,  and  according  thereto.     And  we 
the  said  mayor,  aldermen,"  &c.,  «  further  certify,"  &c.,  <<that,  at  the  said 
time  when  we  so  assembled  and  met  together  in  obedience  to  the  said 
writ  for  the  purpose  of  holding  and  proceeding  with  the  said  election, 
there  was  not,  nor  has  there  from  hence  hitherto  been,  any  assessor  of  the 
said  borough :  and,  in  consequence  thereof,  we  the  said  mayor,  aldermen 
and  burgesses  could  not  then,  or  at  any  other  time  from  thence,  hold  or 
proceed  to  the  said  election,  or  further  obey  the  said  writ.     And  for  the 
above  cases  and  reasons  we  humbly  certify,  submit  and  return  that  we 
have  not  been,  nor  are  we,  able  to  hold  or  proceed  with  the  said  election, 
or  further  to  do  the  other  matters  and  things  by  the  said  writ  commanded 
than  above  in  this  return  set  forth." 

Demurrer,  assigning  for  causes :  That  it  is  not  averred,  nor  doth  it  ap- 
pear, in  or  by  the  said  return,  how,  or  under  what  circumstances,  or  in 
^hat  way,  it  happened  that  there  was  not  any  assessor  of  the  said  borough 
at  the  time  when  the  said  mayor,  aldermen  and  burgesses  of  the  said 
borough  assembled  and  met  together  as  in  the  said  return  mentioned ;  and 
that  the  cause  of  the  aUeged  vacancy  in  the  said  office  of  assessor  or  asses- 
sors of  the  said  borough,  and  the  particular  facts,  are  not  set  "^forth     .^  .q 
in  the  said  return :  and  that  the  said  return  is  too  general  and  un-     *- 
certain,  and  in  other  respects  informal  and  insufficient,  &c.    Joinder  in 
demurrer. 
The  demurrer  was  argued  last  Michaelmas  term,  (a) 
ISnglakej  Serjt,  for  the  crown.     The  election  of  assessors,  and  the 
duration  of  their  office,  are  regulated  generally  by  stat.  5  &  6  W.  4,  c.  76, 

(a)  November  13Ui  and  16th,  1844.    Before  Lord  Denman,  C.  J.,  Williami,  Coletidge  and 
Wightman,  Ja. 
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s.  37 ;  sect.  43  directs  the  mode  of  election  where  the  borough  is  divided 
into  wards,  and  enacts  that  the  assessors  to  hold  the  court  for  revLing  the 
burgess  lists  with  the  mayor  shall  be  the  assessors  of  the  mayor's  ward. 
Stat.  7  W.  4,  &  1  Vict.  c.  78,  s.  4,  taking  notice  of  the  difficult}  created 
by  sect.  43  of  the  former  act  where  there  was  no  mayor's  ward,  repeals 
part  of  that  clause,  and  enacts  that,  <<  in  every  borough  divided  into  wards 
two  assessors  shall  be  chosen"  in  every  future  year  i<on  the  1st  day  oi 
March,  or  on  the  following  day  if  that  day  be  on  a  Sunday,  to  hold  the  court 
jcr  revising  the  burgess  lists  with  the  mayor,  in  like  manner  as  is  providei^ 
in  the  said  act  concerning  the  election  of  two  auditors  of  such  borough.' 
Under  the  former  statute,  (s.  37,  referring  to  s.  32,)  the  election  of  audi 
tors,  and  of  assessors  for  the  borough,  must  be  by  vote  of  the  burgesses 
entitled  to  vote  in  the  election  of  councillors,  and  «  before  the  mayor  anr 
assessors  for  the  time  being  of  such  borough."    The  defendants  here  main 
tain  that,  if  there  are  no  assessors  to  take  the  votes  as  under  sect.  32,  there 
can  be  no  election  of  assessors  to  revise  with  the  mayor.     The  conse- 
quences would  be  important  if  this  were  the  law ;  for  the  old  burgess  list 
4:^Q-|     continues  in  force  till  there  can  *be  a  new  revision;  and,  in  a 

borough  not  divided  into  wards,  the  election  of  councillors  is  to 
take  place  before  the  mayor  and  assessors  of  the  borough :  so  that,  if 
new  assessors  could  not  be  elected  after  the  1st  of  March,  there  could  not, 
according  to  the  view  taken  by  the  defendants,  be  any  new  councillors. 
But,  first,  under  stat.  5  &  6  W.  4,  c.  76,  the  election  of  assessors  should 
take  place  before  the  mayor  only.  By  sect.  37  the  election  is  to  be  had 
on  1st  of  March  ;  but  the  assessors  continue  in  office  only  «  until  the  1st 
day  of  March  in  the  year  following ;"  «  until"  is  exclusive ;  therefore  on 
March  1st  there  are  no  assessors.  By  sect.  32  the  election  of  councillors 
is  to  be  held  «  before  the  mayor  and  assessors  for  the  time  being."  If 
there  are  no  assessors  «  for  the  time  being,"  the  mayor  must  hold  it. 
Sect.  47  provides  for  filling  up  the  office  of  assessor  in  case  of  an  extra- 
ordinary vacancy  during  the  year.  If  the  vacancy  happened  by  death, 
there  could  not  be  a  mayor  and  two  assessors  to  conduct  the  election  ; 
and  the  statute  does  not  make  express  provision  for  such  an  event,  as  it 
does,  by  sect.  49,  for  the  case  of  a  mayor  dying  in  the  course  of  his  year. 
By  sect.  47,  the  person  elected  to  fill  an  extraordinary  vacancy  <<  shall 
hold  such  office  until  the  time  at  which  the  person  in  room  of  whom  he 
was  chosen  would  regularly  have  gone  out  of  office,  and  he  shall  then  go 
out  of  office,  but  shall  be  capable  of  immediate  re-election."  The 
assessor,  in  such  a  case,  must  have  quitted  office  before  the  election ;  and, 
if  it  were  not  so,  he  might  be  re-elected  before  the  mayor  and  himself. 
Stat.  7  W.  4,  &  1  Vict.  c.  78,  s.  3,  enacts,  «  That  all  elections  had  before 
*511     ^^  passing  of  this  act,  or  to  be  had  under  this  act,  in  any  borough 

named  in  either  of  the"  schedules  (A.)  and  (B.)  of  the  'former  act, 
«  at  any  time  before  the  election  of  assessors  for  such  borough,  shall  be 
as  good  as  if  had  before  the  mayor  and  assessors  jointly."    This  pro- 
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spectlre  enactment  must  have  been  meant  to  meet  difficulties  like  the  pre- 
sent. [CoLEHiDGE,  J.  The  prospective  part  mentions  only  elections 
"under  this  act."]  The  intention  must  have  been  to  remedy  future 
grievances  generally,  of  the  kind  contemplated  in  the  preamble.  The 
words  «  elections,"  "  under  this  act,"  extend  to  assessors  for  the  borough, 
and  cannot  be  confined  to  elections  of  assessors  under  sect.  4,  who  are 
only  to  assist  in  revising,  and  who  take  no  part  in  electing  other  officers. 
These  are  a  distinct  class  from  the  borough  assessors.  [Coleridge,  J. 
Your  argument  is  that  the  elections  even  of  borough  assessors  might  be 
made  at  any  time  by  the  mayor  alone ;  which  seems  contrary  to  the 
purview  of  stat.  5  &  6  W.  4,  c.  76.]  The  argument  goes  to  that  extent. 
But  it  need  not  be  pressed  so  far.  Stat.  7  W.  4,  &  1  Vict.  c.  78,  s.  26, 
enacts  that  the  powers  given  to  the  Court  of  King's  Bench  by  stat.  11  G. 
1,  c.  4,  ss.  1,  2,  in  cases  where  no  election  of  mayor,  &c.,  has  been  made 
within  proper  time,  shall  extend  to  cases  of  the  like  omission  as  to  corporate 
officers  eligible  under  stats.  5  &  6  W.  4,  c.  76,  or  7  W.  4,  &  1  Vict.  c.  78. 
Stat.  11  G.  1,  c.  4,  s.  1,  enacts  that  it  shall  be  lawful  for  the  electing  body 
of  a  corporation,  where  officers  have  not  been  elected  on  the  charier  day, 
&.C.,  to  meet  on  the  day  next  after  the  expiration  of  the  proper  time,  and 
complete  the  election;  and  «that  the  members  or  persons  having  right  to 
vote  at,  or  to  do  any  other  act  necessary  to  be  done  in  order  to  such  elec- 
tion, or  such  of  them  as  shall  be  so  assembled,"  shall  forthwith  proceed 
to  the  election  in  such  manner  as  was  usual  upon  the  charter  *day,  r^c.-j 
&c.,  "  and  in  case  upon  such  day  of  meeting  hereby  appointed  for 
such  election  the  mayor,  bailiff  or  bailiffs,  or  other  proper  officer  or  officers, 
who  oug^ht  to  have  held  the  court,  or  presided  at  the  assembly  for  such 
election,  or  doing  any  other  act  necessary  to  be  done  in  order  to  such 
election,  if  the  same  had  been  made  or  done  on  the  day  fixed,  or  within 
the  time  limited  by  charter  or  usage  for  that  purpose,  shall  be  absent, 
then  such  other  person  having  a  right  to  vote,  being  the  nearest  then  pre- 
sent in  place  or  office  to  the  person  or  persons  so  absenting  himself  or 
themselves,  shall  hold  the  court  or  preside  in  the  meeting  or  assembly 
hereby  appointed,  and  shall  have  the  same  power  and  authority  in  all  re- 
spects therein,  as  belongs  to  the  mayor,  bailiff  or  bailiffs,  or  other  chief 
officer  or  officers  of  the  same  city,  borough  or  town  corporate,  at  any 
court  or  assembly  for  the  election  of  officers  for  such  place,  or  for  doing 
any  other  act  necessary  to  be  done  in  order  to  such  election."  Sect.  2 
enacts  that,  if  no  election  be  made  either  on  the  charter  day,  &c.,  or  pur- 
suant to  sect.  1  of  that  act,  the  Court  of  King's  Bench  may,  on  motion, 
award  a  mandamus,  «  requiring  the  members  or  persons  of  such  city," 
&c.,  «  having  a  right  to  vote  at,  or  to  do  any  other  act  necessary  to  be 
done  in  order  to  such  election  respectively,  to  assemble  themselves,"  Sec., 
« and  to  proceed  to  the  election  of  a  mayor,  bailiff  or  bailiffs,  or  other 
chief  officer  or  officers,  as  the  case  shall  require,  and  to  do  every  act 
accessary  to  be  done  in  order  to  such  election :"  <>and  such  officer  ot 
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other  person  respectively  shall  preside  in  such  assembly,  aJs  ought  to  have 
presided  at  the  election  of  such  mayor,  bailiflf  or  bailiffs,  or  other  chief 
officer  or  officers,  or  at  the  doing  any  other  act  necessary  to  be  done  in 
^h'\\  order  *to  such  election,  in  case  the  same  had  been  made  or  done 
upon  the  day  herein  before  prescribed  for  that  purpose."  Then, 
supposing  that  the  assessors  ought  properly  to  preside  with  the  mayor 
when  assessors  are  elected,  the  mayor  alone  may  preside,  under  stat.  11  G. 
1,  c.  4,  when  the  proper  time  has  elapsed,  and  there  are  no  assessors. 

But,  further,  this  return,  as  the  demurrer  points  out,  is  bad,  because  it 
merely  states,  without  explanation,  that,  at  the  time  of  the  proposed  elec- 
tion under  the  mandamus,  there  was  no  assessor ;  Begina  v.  The  Gover- 
nors^ 4rc.,  of  St.  Andrew  and  St,  GeorgCy  10  A.  &  £.  736. 

Crowdery  contra.  Stat.  5  &  6  W.  4,  c.  76,  s.  32,  (referred  to  by  sect. 
37,)  expressly  directs,  « That  every  election  of  councillors  within  any 
borough  according  to  the  provisions  of  this  act  shall  be  held  before  the 
mayor  and  assessors  for  the  time  being  of  such  borough,  except  as  herein 
is  excepted  ;"  which  relates  to  the  particular  cases  provided  for  in  sects. 

36  and  49.  The  accident  of  there  being  no  assessors  may  be  casus 
omissus ;  but  the  language  of  the  act  is  clear.  The  words  of  stat.  7  W. 
4,  &  1  Vict.  c.  78,  s.  4,  <<in  like  manner  as  i#  provided  in  the  said  act 
concerning  the  election  of  two  auditors  of  such  borough,"  refer  to  sect. 

37  of  stat.  5  &  6  W.  4,  c.  76.  Sect.  36  of  that  statute  enacts  that  «  in 
the  first  election  of  councillors  and  of  auditors  and  assessors,"  «the 
mayor  alone  shall  act ;"  but  in  all  such  elections  afterwards  the  proceed- 
ing must  be  according  to  sect.  32,  before  the  mayor  and  borough  asses- 
sors. The  supposed  distinction  between  the  revising  and  borough  asses- 
•541     ^^^  *^^  °°*  borne  out  by  any  clause  of  the  statutes  ;  sect.  18  treats 

them  as  the  same  officers.  [Coleridge,  J.  Where  the  borough  is 
divided  into  wards  there  must  be  a  distinction.]  Stat.  7  W.  4,  &  1  Vict, 
c.  78,  s.  4,  expressly  directs  that  the  assessors  to  revise  with  the  mayor 
shall  be  chosen  in  the  manner  provided  by  stat.  5  &  6  W.  4,  c.  76,  con- 
cerning the  election  of  two  auditors  «  of  such  borough ;"  any  provisions, 
therefore,  in  sect.  43  of  the  latter  act,  as  to  auditors  and  assessors  of  wards, 
are  irrelevant ;  the  governing  clauses  are  sects.  37  and  32.  The  construc- 
tion argued  for  on  the  other  side  strikes  out  from  sect.  32  the  words  <«  and 
assessors,"  and  assumes  that  «  mayor  and  assessors"  may  mean  \he  mayor 
only.  [Lord  Denman,  C.  J.  When  that  act  treats  of  the  revision  of  bur- 
gess lists,  in  sect.  18,  it  speaks  of  proof  being  made  « to  the  satisfaction 
of  the  court,"  and  seems  to  assume  that  the  assessors  are  an  essential 
part  of  it.]  Clearly  they  are  not  mere  nominal  persons.  This  appears 
also  from  the  language  of  sect.  36,  and  from  the  words  «  as  if  had  before 
Ae  mayor  and  assessors  jointly,"  in  stat.  7  W.  4,  &  1  Vict.  c.  78,  s.  3. 
<(  Until,"  in  stat.  5  &  6  W.  4,  c.  76,  s.  37,  is  not  necessarily  exclusive. 
The  word  was  construed  as  inclusive  in  Ktrr  v.  Jeston,  1  Dowl.  N.  S. 
538.    As  to  the  case  put,  of  an  <«  immediate  re-election"  under  sect.  47^  it 
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is  sufficieDt  to  say  that  the  record  here  does  not  show  such  a  state  of 
things.  The  death  of  one  assessor  would  be  a  case  of  extraordinary 
Tacancy,  provided  for  by  sect.  47:  that  also  differs  from  the  present  case. 
[WiGHTMANy  J.  You  contcud  that,  if  the  first  election  day  passes,  and  no 
assessors  have  been  chosen,  none  can  ever  be  elected.]  *If  that  ^^g 
day,  and  the  further  time  given  by  stat.  7  W.  4,  &  1  Vict.  c.  78,  ^ 
8.  25,  have  elapsed,  there  can  be  no  election.  This  latter  act  does  not 
provide  for  the  case.  Nor  is  it  aided  by  stat.  11  G.  1,  c.  4.  The  provi- 
sions of  that  act,  sect.  1,  imply,  in  the  first  place,  that  persons  who  might 
have  elected  are  in  existence,  but  have  not  acted  at  the  proper  time,  and, 
secondly,  that  on  the  day  prescribed  for  remedying  the  omission  those  per- 
sons are  merely  «  absent."  Here  no  such  persons  exist ;  they  cannot, 
therefore,  be  described  as  «  absent."  And,  in  the  case  of  assessors,  if 
they  are  wholly  wanting,  there  is  no  individual  answering  the  description 
in  sect.  1  of  the  <<  person  having  a  right  to  vote,  being  the  nearest  then 
present  in  place  or  office  to  the  person  or  persons  so  absenting  himself  or 
themselves." 

As  to  the  special  ground  of  demurrer ;  it  could  not  be  necessary  to 
state  «  how"  there  were  no  assessors.  A  particular  explanation  on  that 
subject  would  have  made  the  return  argumentative.  In  Regiiia  v.  TKe 
Governors  J  tfc.^  of  St.  Andrew  and  St,  George^  10  A.  ^  E.  736,  directors 
of  the  poor  refused  to  obey  the  order  of  guardians  appointed  by  the  Poor- 
law  commissioners,  and  returned  that  they  were  not  duly  appointed  :  and 
the  court  held  that,  the  authority  being  primsL  facie  legal,  the  objection  to 
it  must  arise  firom  some  defect  in  point  of  fact,  which  ought  to  be  shown 
by  those  contesting  the  authority.  That  case  stands  upon  reasons  not 
applicable  here. 

Exnghke^  Serjt.,  in  reply.  The  mandamus  here  is  to  ele6t  revising 
assessors  ;  the  return  is,  that,  at  the  time  when  the  election  should  have 
been  made,  there  was  *not  «  any  assessor  of  the  said  borough."  p«Eg 
It  was  pointed  out,  in  supporting  this  demurrer,  that  the  borough  *- 
assessors  are  distinct  from  the  revising  assessors  ;  it  has  not  been  clearly 
shown,  for  the  defendants,  what  other  view  they  take  of  this  point.  In 
Bex  V.  Parry^  6  A.  &  E.  810,  the  two  classes  of  officers  were  considered 
essentially  different.  The  words  of  stat.  7  W.  4,  &  1  Vict.  c.  78,  s.  3, 
« elections,"  «to  be  had,"  «<  before  the  election  of  assessors  for  such 
borough,"  apply  to  this  case.  The  defendants  must  say  that,  if  an  asses- 
sor died  or  any  other  extraordinary  vacancy  took  place,  during  the  year, 
in  a  borough  not  divided  into  wards,  there  could  be  no  election  of  coun- 
cillors afterwards.  Cur,  adv,  wdt. 

Lord  Denman,  C.  J.,  in  the  vacation  following  this  term,  (May  15th,) 
delivered  the  judgment  of  the  court. 

This  was  a  mandamus  to  the  mayor,  aldermen,  and  burgesses  of  the 

town  of  Weymouth  and  Melcombe  Regis,  to  proceed  on  the  28th  of  June 

o  do  all  that  is  necessary  for  the  election  of  two  assessors  for  revising  the 
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burgess  lists  in  the  place  and  stead  of  two  whose  year  of  oflSce  expired 
on  the  1st  of  March,  when  no  election  of  new  assessors  was  made.  The 
return  is  that,  on  the  day  named,  the  mayor,  aldermen,  and  burgesses 
met,  and  were  ready  and  willing  to  proceed  to  such  election,  the  alder- 
men and  burgesses  to  vote,  and  the  mayor  to  receive  the  voting  papers, 
when  they  were  so  assembled,  but  there  was  not  nor  hath  since  been  any 
assessor  of  the  said  borough  ;  and,  in  consequence  thereof,  they  could  not 
proceed  to  hold  the  said  election. 

*f)71  *^^  ^^^^  ^^^  return  to  be  clearly  bad  for  the  reasons  assigned 
^  in  the  demurrer.  It  leaves  the  court  in  doubt  whether  an  assessor 
duly  elected  has  died  or  become  incapable,  or  whether,  in  fact,  no  asses- 
sor was  elected,  or  some  assessor  was  elected  whose  title  is  thought  to  be 
invalid  from  some  legal  defect.  In  any  of  these  cases,  which  appear  to 
be  all  that  the  words 'of  the  return  can  signify,  the  real  state  of  things 
ought  to  have  been  distinctly  pleaded,  that  the  prosecutor  might  have  an 
opportunity  of  questioning  its  existence,  or  of  bringing  forward  other  par- 
ticulars to  vary  its  effect,  or  of  placing  before  the  court  such  points  of 
law  as  the  known  facts  may  raise. 

It  was  argued  that  the  special  circumstances  relied  on  to  support  the 
return  need  not  be  stated,  because  the  mandamus  itself  was  ill  for  direct- 
ing that  to  be  done  which,  applying  only  the  provisions  of  public  statutes 
to  the  facts  stated  in  it,  cannot  be  done :  that  it  would,  therefore,  make 
the  return  argumentative  to  state  the  reasons  why  it  could  not  be  obeyed. 
The  answer  is  twofold :  that,  without  adding  the  fact  of  there  being  no 
assessor,  no  difficulty  appears  in  the  way  of  obeying  the  writ ;  and,  se- 
condly, that  simply  to  return  that  fact,  unless  the  inability  to  elect  equally 
exists  under  all  circumstances  where  there  is  a  vacancy  in  the  assessorship, 
affords  no  excuse  for  disobedience.  But  we  think  that  stat.  7  W.  4,  &.  1 
Vict.  c.  78,  s.  3,  meets  the  difficulty :  and,  though  it  possibly  was  passed 
for  other  purposes,  the  words  of  the  enactment  clearly  comprehend  this 
case,  «  all  elections  had  before  the  passing  of  this  act,  or  to  be  had  under 
this  act,"  "shall  be  good,"  though  made  <«  before  the  election  of  asses- 
*681  ^^-"  There  is  a  remedy  for  an  omission:  and  it  is  *large  enough 
in  its  terms  to  include  any  omission  to  appoint  assessors.  All  elec- 
tions since  that  act  may  be  called  elections  under  it,  for  they  are  all  subject 
to  its  provisions  where  applicable.  If  the  proper  time  has  elapsed,  the 
corporation  may  obtain  authority  by  a  writ  of  mandamus,  and  ought  to  do 
so.  This  may  be  a  necessary  step  previous  to  the  particular  election  now 
prayed  for  ;  but  their  own  neglect  to  take  it  cannot  relieve  them  from  the 
duty  now  sought  to  be  enforced.  Seeing  then  that  there  are  means  en- 
trusted to  them  by  the  law  for  doing  what  the  law  requires,  we  are  bound 
to  give  judgment  for  the  crown  for  a  peremptory  mandamus. 

Judgment  accordingly. 
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DOE  on  tbe  demise  of  FLEMING  against  SOMERTON.     Thursday^ 

^prU  17. 

A  written  noCioe  to  quit  ouiy  be  proved  hj  prodoction  of  a  copy,  though  no  notice  has  been 

giTen  to  produce  the  oiiginaL 

On  the  trial  of  this  ejectment,  before  Aldebson,  B.,  at  the  last  assizes 
for  Surrey,  the  lessor  of  the  plaintiflf  tendered  in  evidence  a  copy  of  a 
notice  to  quit,  stated  to  have  been  served  upon  the  defendant.  It  was 
objected  that  the  copy  was  not  admissible  without  proof  of  notice  to 
produce  the  original.  The  learned  Judge  overruled  the  objection.  Verdict 
for  plaintiff. 

Pearson  now  moved  for  a  new  trial,  on  the  ground  that  the  evidence 
was  improperly  received.    In  3  Stark.  Evid.  p.  730,  3d  ed.,  tit.  JVoticey 
after  mentionmg  the  general  rule,  that  secondary  evidence  of  a  document 
in  *the  adversary's  possession  shall  not  be  received  unless  notice    |.«gQ 
has  been  given  to  produce  it,  and  the  exception  that  «  notice  to     ^ 
produce  the  latter  notice  is  unnecessary,  for  the  obvious  reason,  that  if  it 
were,  the  same  necessity  would  extend  to  every  successive  notice  ad  infi- 
nitum," the  author  proceeds :  « In  principle,  it  seems  to  be  clear  that  the 
exception  is  limited  to  the  case  of  a  notice  to  produce  some  other  docu* 
ment  for  the  purpose  of  evidence  in  the  cause ;  all  other  cases  of  notice 
are  within  the  general  rule,  but  not  within  the  exception.     The  particular 
contents  of  a  notice  to  quit  may  be  as  essential  to  the  cause  as  those  of 
any  other  document,  and  it  may  therefore  be  as  material  to  require  the 
best  evidence  in  that  case  as  in  any  other.    Such  a  document  is  essentially 
distinguishable  from  a  mere  formal  notice  to  produce  an  instrument  in 
evidence  :  its  contents  create  or  vary  the  rights  of  the  litigant  parties ;  it 
is  part  of  the  res  gestae ;  and  the  objection  which  excludes  the  necessity 
of  proving  a  notice  to  produce  a  notice,  namely,  that  an  infinite  series  of 
such  notices  would  be  equally  necessary,  is  whoUy  inapplicable,  the  nature 
and  object  of  the  two  documents  being  entirely  different."    He  shows 
that  the  distinction  has  been  extended  to  the  case  of  notice  by  plaintiff  of 
the  balance  claimed  in  an  action  against  a  surety :  and  he  adds :  <(  The 
same  principle  seems  also  to  apply  to  notices  of  the  dishonour  of  bills  of 
exchange,  notices  to  quit,  and  all  other  notices  which  are  part  of  the  res 
gestae,  upon  the  contents  of  which  the  legal  rights  and  situation  of  the 
litigant  parties  materially  and  essentially  depend."     [Lord  Denman,  C.  J. 
The  contents  of  a  notice  to  produce  might,  in  a  particular  case,  be 
important  on  the  same  grounds.]    The  objection  that  the  requisition  of 
*proof  might  go  on  ad  infinitum  applies  to  every  such  notice,  but    .^^q 
not,  as  Mr.  Starkie  observes,  to  a  notice  to  quit.     A  confusion  has    ^ 
Arisen  from  the  use  of  one  term,  « notice,"  to  describe  things  wholly 
differing  in  their  incidents.    If  this  had  been  called  « a  document  to 
determine  an  estate,"  the  point  would  hardly  have  admitted  of  a  doubt* 
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At  all  events,  it  has  never  been  decided  by  the  court  in  Banc.  In  Lanauze 
V.  Palmer^  Moo.  &  M.  31,  an  action  on  bills  of  exchange,  Abbott,  C.  J., 
held  that  letters,  giving  notice  of  the  dishonour  of  other  bills,  could  not 
be  proved  by  secondary  evidence  without  notice  to  produce  the  originals. 
Shaw  V.  Markham^  1  Peake,  N.  P.  C.  221,  3d  ed.,  before  Lord  Kenyon, 
and  Langdon  v.  HtUkj  5  £sp.  N.  P.  C.  156,  before  Lord  Ellenborough, 
were  similar  decisions,  where  the  notice  of  dishonour  related  to  the  very 
instruments  sued  upon.  And  in  Grove  v.  Ware,  2  Stark.  N.  P.  C.  174, 
Lord  Ellenborough  ruled  in  like  manner  as  to  notice  calling  upon  a 
surety  to  pay  on  default  of  the  principal.  It  is  true  that  Anderson  v.  May, 
2  B.  &  P.  237, (a)  Kine  v.  Beaumont,  3  Bred.  &  B.  288,  and  Colling  v. 
Treweeky  6  B.  &  C.  394,  may  seem  adverse  authorities ;  the  decision, 
however,  did  not,  in  any  of  those  cases,  relate  to  a  notice  to  quit.  If  the 
practice  allowed  in  the  present  case  has  prevailed  as  to  such  notices,  it  is 
unsupported  by  principle. 

Lord  Denman,  C.  J.  I  think  we  ought  not  to  raise  any  doubt  upon  a 
settled  point  of  practice.  If  the  notice  to  quit  be  really  any  thing  more 
than  formal,  if  it  contain  any  thing  affecting  the  landlord's  title,  it  may 
*611  *^^  expected  that  the  party  who  has  received  such  a  notice  will 
produce  it  and  take  advantage  of  any  defect  which  it  may  disclose. 
No  rule  can  be  granted. 

Patteson,  J.  The  decision  in  Kine  v.  Beaumonty  3  Brod.  &  B.  288, 
as  to  letters  containing  notice  of  dishonour,  was  adopted  by  the  Court 
of  Exchequer  in  Swain  v.  Lewis,  2  Cro.,  M.  &  R.  261;  S.  C,  5  Tyr.  998. 

Williams  and  Wightman,  Js.,  concurred. 

Rule  refused.  (6) 

(a)  8.  C.  at  Nisi  Prian,  8  Esp.  N.  P.  O.  167,  where  Lord  Eldon  is  reported  to  hate  said 
that  both  docameott  were  originak. 

(6)  See  Begina  y.  Mortlock,  Trin.  T.  (May  22d,)  1845,  poet 


MARY  GRIFFITHS  against  LEWIS.    Monday,  Jlpril  21. 

Plaintiff  inquired  of  defisndant  if  he  had  acciued  her  of  using  false  weights  in  her  trade. 

Defendant,  in  presence  of  a  third  person,  answered :  *<  To  be  sure  I  did.    You  have  done  it 

for  years." 
Htld  Uiat  the  latter  words  were  actionable,  and  not  privileged  by  reason  of  the  plaintiff's  tin 

quiry ;  the  evidence  showing  that  such  inquiry  was  caused  by  a  former  statement  of  the 

defendant  himself. 

Case,  for  words  spoken  of  plaintiff  in  her  business  of  a  butcher,  and 
of  Matthew  GriflSths,  her  son,  as  her  servant  in  the  said  trade,  with  intent 
to  cause  it  to  be  believed  that  plaintiff  fraudulently  used  two  weights  to  a 
steelyard  used  by  her  in  her  said  trade.     Plea,  among  others.  Not  guilty. 

On  the  trial,  before  Lord  Denhan,  C.  J.,  at  the  last  Hertford  assizes,  a 
witness  deposed  that,  on  the  occasion  referred  to  in  the  declaration,  plaintiff 
questioned  defendant  as  follows:  «  Did  you  say  that  my  son  used  two  balls 
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to  the  steelyard  ?"  And  defendant,  in  the  vdtness's  presence,  answered : 
<«  To  he  sure  I  did  :  it  has  been  carried  on  for  two  years :"  or  (as  another 
witness  stated)  "You  have  done  it  for  years.  I  have  been  told  so."  It 
was  urged,  on  behalf  of  the  defendant,  diat  the  words,  spoken  under  these 
circumstances,  *were  a  priyileged  communication;  and,  at  all  ^^^^ 
erents,  that  the  Lord  Chief  Justice  ought  to  direct  the  jury  to  find  ^ 
for  the  defendant,  unless  they  thought  actual  malice  was  proved.  His 
lordship  told  the  jury  that,  if  the  words  were  uttered  deliberately  and 
without  justifiable  occasion,  there  was  evidence  of  malice,  and  that  the 
question  put  by  the  plaintiff  did  not  privilege  the  words  uttered  in  answer. 
Verdict  for  plaintiflf. 

M.  Chambers  now  moved  for  a  new  trial,  on  the  ground  of  misdirection. 
The  words^were  not  officiously  uttered,  but  were  an  answer  sought  by  the 
plaintiflf  herself.  Where  the  plaintiff  has  courted  such  an  answer,  the 
action  does  not  lie  unless  actual  malice  be  proved.  So,  in  the  case  of 
words  spoken  as  to  the  character  of  a  servant,  if  the  «  plaintiff,  knowing 
the  character  which  his  master  will  give,  procures  it  to  be  given  for  the 
sake  of  founding  an  action  upon  it,  he  will  not  be  allowed  to  recover :" 

I  Stark,  on  Slander  and  Libel,  301,  2d  ed.,  citing  the  judgment  of  Lord 
Alvaitley  in  Rogers  v.  Cl^on^  3  B.  &  P.  587.(a)  The  case  of  Warr  v. 
JoUy,  6  Car.  &  P.  497,  is  nearly  in  point.  There,  the  plaintiff  had  been 
invited  to  officiate  at  a  Wesleyan  chapel,  which  invitation  was  counter- 
manded: and  plaintiff,  receiving  a  suggestion  that  defendant  might 
explain  what  had  happened,  applied  to  him ;  and  defendant,  in  answer 
to  plaintiff's  questions,  spoke  the  words  complained  of,  in  the  presence 
of  a  witness.  Alderson,  B.,  said  to  the  jury :  «  The  words  are  privi- 
leged by  the  occasion,  unless  you  are  satisfied  that  they  were  not  spoken 
bont  fide,  and  *that  the  defendant  was  actuated  by  malice  ;  and  |.«go 
it  lies  on  the  plaintiff  to  show  that  the  defendant  was  actuated  by  ^ 
malicious  motives."  Where  a  defendant  has  sought  the  opportunity  of 
making  a  charge  before  third  persons,  which  might  have  been  made  in 
private,  there  is  strong  evidence  of  malicious  intention:  but  the  bare 
fact  of  a  third  person  having  been  present  does  not  render  the  communi 
cation  unauthorized ;  it  is  merely  a  circumstance  to  be  left,  among  others, 
to  the  jury,  who  are  to  decide  whether  the  defendant  made  the  charge  bonS 
fide  or  msdiciously ;  Toogood  v.  Spyring^  1  Cro.,  M.  &  B.  181 ;  S.  C.  4  Tyr. 
582,    As  to  the  office  of  the  jury  in  such  a  case,  Padmore  v.  Lawrence^ 

II  A.  &  E.  380,  agrees  with  Toogood  v.  ^pyring.  [Patteson,  J.  The 
question  here  was  merely  one  put  by  the  plaintiff  to  the  defendant,  whether 
he  had  or  had  not  formerly  made  a  certain  statement.]  A  person  complain- 
ing of  injurious  words  has  no  right  to  extract  a  repetition  of  them  before 
a  third  person  and  found  an  action  on  what  is  so  repeated.  [Lord  Den- 
man,  C.  J.  It  is  a  common  and  well  understood  practice,  when  a  party 
complains  of  a  slander,  to  go  to  the  supposed  author  of  it  with  a  third 

(a)  8te  Foimiain  v.  BcoUt,  8  Q.  B.  6. 
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person  and  ask :  <«  Do  you  say  such  and  such  things  ?"  An  opportunity 
is  thus  given  of  retracting,  if  the  words  have  been  spoken.]  There  might 
be  less  injustice  if  the  words  so  extracted  were  merely  to  be  made  evidence 
of  a  former  slander ;  but  it  is  unreasonable  that  they  should  be  made  the 
slander  itself.  [Patteson,  J.  If  the  plaintiff  had  said  to  the  defendant, 
« I  understand  you  give  out  that  I  stole  an  umbrella,"  and  he  had  answered, 
«<  No ;  I  said  that  you  had  stolen  a  parasol,"  would  no  action  lie  ?]  The 
*641     *^^^^^  would  be  evidence  of  his  having  made  the  latter  assertion, 

if  an  action  were  brought  for  that.  An  action  would  lie  for  the 
answer,  if  it  went  unreasonably  beyond  the  question.  [Patteson,  J. 
Warr  v.  Jolly j  6  Car.  &  P.  497,  was  a  totally  different  case  from  this.  It 
did  not  appear  there  that  the  defendant  had  ever  spoken  ill  of  the  plaintiff 
until  questioned  by  him.]  When  a  plaintiff  has  put  such  questions,  he 
takes  upon  himself  the  onus  of  proving  that  the  answer  was  given  mali- 
ciously. [Patteson,  J.  According  to  your  argument,  if  I  hear  that  a 
person  has  slandered  me,  and  I,  instead  of  bringing  an  action  at  once,  go 
to  him  and  ask  for  an  explanation,  all  that  he  says  in  answer  is  privileged. 
Lord  Denman,  C.  J.  And  the  jury  must  not  find  malice.]  At  any  rate 
it  should  be  left  to  them  whether  actual  malice  was  shown.  The  defendant 
here  said  that  he  heard  the  imputation  from  another  person :  if  he  had 
vouched  that  person,  and  it  had  appeared  that  he  never  made  such  an 
assertion,  there  would  have  been  proof  of  malice. 

[Chambers  also  moved  for  a  venire  de  novo :  as  to  which  motion,  and 
the  result,  see  Griffiths  v.  Lewis^  post.(a)] 

Patteson,  J.  I  think  that  there  was  no  misdirection.  If  a  person  is 
supposed  to  have  used  slanderous  language,  and  the  party  aggrieved  asks 
him  if  he  has  done  so,  and  he  replies  that  he  has,  and  repeats  it,  it  is 
impossible  to  say  that  that  communication  is  privileged.  The  case  is  quite 
*651     ^^^^^^"^  ^^^^  ^^^  ^^  which  a  person  *merely  goes  to  another  and 

asks  him  if  he  knows  any  thing  on  a  particular  subject.  Smith  v. 
MathewSy  1  M.  &  Rob.  151,  shows  the  distinction.  There  the  plaintiff 
was  building  for  a  committee  by  contract :  reports  reached  them  that  infe- 
rior timber  was  used  in  the  work ;  the  plaintiff  demanded  an  inquiry ;  and 
the  committee  employed  the  defendant  to  survey.  He  did  so,  and  told 
them  that  an  inferior  timber  was  used ;  which  statement  the  jury  negatived. 
Lord  Lyndhurst,  C.  B.,  then  said,  "that  if  they  believed  the  reports  ori- 
ginated with  the  defendant,  and  that  what  he  had  said  produced  the  inquiry, 
the  communication  was  not  privileged.  If  they  believed  it  originated 
elsewhere,  and  that  the  defendant,  being  called  on  to  report,  had  bona  fide 
made  the  statement,  they  should  find  for  the  defendant."  Here  the  defend- 
ant, before  the  inquiry,  spoke  the  words  which  led  to  it:  then,  being  asked 
«  have  you  made  such  a  statement?"  he  answers  that  he  has,  and  repeats 
it.  I  grant  that,  if  the  defendant  had  merely  acknowledged  a  statement 
made  by  him  formerly,  that  would  not  have  sustained  an  action^  excq[»t  as 

(a)  EMtar  Tcn^  (April  STth,)  lS4fl. 
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evidence  of  such  former  statement :  but  it  is  different  when  he  goes  on  to 
gay:  "you  have  done  it  for  years."  Therefore  I  think  there  was  no  pri- 
vilege in  this  case,  nor  did  the  onus  of  proving  malice  lie  on  the  plaintiff*. 
It  is  contended  that  my  lord  ought  to  have  told  the  jury  that  no  action  lay 
unless  there  was  positive  proof  of  a  malicious  intention  ;  but  that  raises, 
in  other  words,  the  question  whether  or  not  the  communication  was  pri- 
vileged ;  and  under  the  circumstances  here  stated  it  is  impossible  to  say 
it  was. 

^Williams,  J.    I  am  of  the  same  opinion.    The  defendant  here     p^^ 
did  not  merely  answer  the  plaintiff*'s  question  to  satisfy  a  curiosity 
expressed  by  her,  but  re-asserted  the  slander.    I  think  my  lord  was  justi- 
fied in  not  leaving  the  case  to  the  juiy  as  one  in  which  proof  of  actual 
malice  was  necessary. 

WiGHTMAN,  J.  The  only  question  is,  whether  or  not  the  communica- 
tion was  privileged.  I  think  it  was  not,  and  that  the  case  comes  within 
the  distinction  in  Smith  v.  Mathews^  1  M,  &  Rob.  151.  If  the  reports  had 
originated  elsewhere  than  in  the  defendant,  and  he  had  merely  been  called 
upon  for  information,  and  given  it,  the  case  would  have  been  different. 
But  the  slander  here  was  uttered  in  answer  to  a  question  which  he  him- 
self may  be  considered  as  causmg  to  be  put  by  his  own  previous  state- 
ment.    And  io  giving  the  answer  he  repeats  the  assertion. 

Lord  Denman^  C.  J.  I  am  of  the  same  opinion.  The  words  origin- 
ally spoken  were  extremely  injurious  to  the  plaintiff*;  and  she  was  bound 
to  inquire  about  them.  Then  the  defendant,  in  answer  to  her  inquiry, 
not  only  says  that  he  made  the  statement,  but  makes  it  again.  The 
question  raised  by  the  present  argument  is,  in  reality,  whether  the  having 
uttered  a  slander  once  gives  a  privilege  to  repeat  it.  It  has  been  the  con- 
stant course  of  persons  complaining  of  slander  to  ask  the  author  whether 
he  abides  by  the  imputation :  it  has  been  considered  unsafe  to  bring  an 
action  without  doing  so.  No  case  goes  the  length  of  laying  down  that 
repetition  of  a  calumny  in  answer  to  such  a  question  is  privileged.  In 
*Toogood  V.  Spyring,  1  Cro.,  M.  &  R.  181,  S.  C.  4  Tyr.  582,  the  ^qj 
defendant,  in  the  presence  of  a  witness,  charged  the  plaintiff*  with  ^ 
having  broken  open  his  cellar  door  ;  the  plaintiff*  had  been  employed  on 
his  premises ;  and  it  appeared  that  there  was  some  ground  for  the  impu- 
tation. It  was  argued  that  the  communication,  being  made  in  the  pre- 
sence of  a  third  person,  was  not  privileged,  though  it  might  otherwise 
have  been  so :  the  Court  of  Exchequer  held  that  « it  should  have  been 
left  to  the  jury  whether  the  defendant  acted  maliciously  or  not:"  and  we 
adopted  that  ruling  in  Padmore  v.  Lawrence^  11  A.  &  £.  380.  In  TFarr  v. 
/oUy,  6  Car.  &  P.  497,  it  did  not  appear  that  the  defendant  had  ever 
spoken  the  words  till  the  plaintiff*  questioned  him ;  there  the  learned  judge 
held  that  the  words  were  privileged  by  the  occasion  unless  the  defendant 
was  actuated  by  malice,  and  that  it  lay  on  the  plaintiff*  to  show  this :  he 
hacl  put  the  question,  and  brought  the  answer  upon  himself.     Smith  t« 
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MathewSy  1  M.  &  Rob.  151,  not  only  agrees  with  the  other  cases,  but  gives 
the  rule  in  this.  Lord  Lyndhurst  there  told  the  jury  that,  if  the  reports 
originated  with  the  defendant,  and  had  produced  the  inquiry,  his  repetition 
of  them  was  not  a  privileged  communication.  The  same  may  be  said 
here.  The  decisions  are  all  consistent,  and  furnish  a  rule  which  is  that 
of  common  sense. 

Rule  for  a  new  trial  refused.    As  to  a  venire  de  novo, 

Cur.  adv.  vtUt 
A  rule  nisi  for  a  venire  de  novo  was  granted.  May  16th. 


•68]        •WILSON  against  ROBINSON.     Thursday,  Jipril  17. 

To  an  action  for  a  libel  defendant  pleaded  not  guilty,  and  a  justification.  He  ofiered  no 
proof  of  the  justification,  but  gave  evidence  to  ehow  that  the  document  wis  published  under 
drcumstances  tendering  it  a  privileged  and  private  communication  between  defendant  and  a 
third  party. 

Hdd  that  the  jury,  in  forming  their  opinion  (upon  the  first  issue)  whether  or  not  the  commu- 
nication was  privileged,  ought  not  to  take  into  consideration  the  fact  that  the  justification  had 
been  pleaded  and  abandoned. 

Case.  The  declaration  charged  that  defendant,  in  the  form  of  a  letter 
to  one  William  Tinmouth,  published  a  libel  concerning  plaintifT,  in  his 
employment  as  master  of  a  brig  called  The  Robinson.  The  part  of  the 
letter  set  forth  stated  that  W.  Tinmouth's  recommendation  of  plaintiff  had 
been  a  «  great  loss ;  his  wages  and  mate's,  what  he  has  destroyed,  and 
expenses,  amount  to  226/.,  and  an  embezzlement  of  part  of  the  cargo  at 
Holyhead  and  Falmouth." 

Plea  1.  Not  guilty.  Issue  thereon.  2.  Justification,  that  plaintiff  did 
embezzle  goods  and  chattels  from  The  Robinson,  to  wit,  twenty  bushels 
of  coals,  &c.,  at  Holyhead  and  Falmouth.  Replication,  traversing  the 
embezzlement.     Issue  thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  last  Durham  assizes,  it  ap- 
peared that  in  June,  1842,  the  plaintiff  was  engaged  as  master  of  The 
Robinson  by  the  defendant  and  Tinmouth,  who  were  then  joint  owners. 
Defendant,  in  April,  1843,  purchased  Tinmouth's  share  of  the  vessel,  and, 
in  August,  1843,  wrote  and  sent  a  letter  to  Tinmouth,  demanding  of  him 
150/.  for  loss  on  the  vessel.  The  letter  contained  an  explanation  of  some 
items  of  the  demand,  and  also  the  passage  set  out  in  the  declaration.  On 
the  part  of  the  defendant  no  evidence  was  offered  to  support  the  plea  of 
justification ;  but  a  verdict  on  the  first  issue  was  claimed,  on  the  ground 
that  the  communication  was  privileged.  For  the  plaintiff,  it  was  con* 
*691  ^i^d^^  ^^^  ^^^^  ^  ^^^  ^circumstances  furnished  prima  facie  proof 
that  the  communication  was  privileged,  still  the  jury  might  infer 
express  malice  from  the  fact  of  a  justification  being  placed  on  the  record, 
and  abandoned.  The  learned  judge  told  the  juiy  that,  if  they  believed 
the  letter  to  be  simply  a  private  communication  firom  defendant  to  Tin- 
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mouth  in  the  course  of  business,  they  must  find  the  first  issue  for  the  de- 
fendant, and  ought  not  to  take  the  second  plea  into  consideration.  Ver- 
dict for  defendant  on  the  first  issue,  and  for  plaintiff  on  the  second. 

Murphy,  Serjt.,  now  moved  for  a  new  trial,  on  the  ground  of  misdirec- 
tion. Although  the  letter  might  be  a  confidential  or  commercial  commu- 
nication with  respect  to  the  account  between  defendant  and  Tinmoiith,  yet 
any  extraneous  matter,  injurious  to  the  plaintiff's  character,  will  not  be 
protected  ;  Warren  y.  Warren^  1  C,  M.  &  R.  260,  S.  C.  4  Tyrwh.  850. 
As  proof  that  the  passage  reflecting  on  him  was  libellous  within  this  prin- 
ciple, the  jury  might  take  into  consideration  the  fact  that  the  defendant 
had  put  upon  the  record  a  reiteration  of  the  chaise,  but  admitted  its  false- 
hood at  the  trial.  In  Warwick  v.  FoulkeSy  12  M.  &  W.  607,  where  the 
plaintiff,  in  trespass  for  false  imprisonment,  obtained  a  verdict  upon  the 
issue  on  Not  guilty,  Rolfe,  B.,  told  the  jury  that,  in  estimating  the 
damages,  they  might  take  into  consideration  the  fact  that  the  defendant 
had  pleaded  a  justification  charging  the  plaintiff  with  felony,  in  support 
of  which  no  evidence  had  been  offered :  and  this  was  upheld  by  the  Court 
of  Exchequer.  Lord  Abinger,  C.  B.,  said  that  putting  such  a  plea  on 
the  record  was,  <<  under  the  circumstances,  evidence  of  malice."  Such 
evidence  *is  admissible,  on  the  principle  sanctioned  by  Pearson  v.  r«^Q 
LemaUff^  5  M.  &  Gr.  700,  and  similar  cases. 

Lord  Denman,  C.  J.  I  think  the  utmost  that  your  authorities  could 
prove  is,  that,  if  the  event  of  the  first  issue  had  been  different,  the  second 
plea  might  have  fiirnished  evidence  of  malice,  in  aggravatioi\  of  damages. 
But  your  present  application  seems  to  me  to  be  without  authority. 

Patteson,  J.  It  goes  very  much  beyond  the  principle  affirmed  in 
Wannck  v.  Foulkes,  12  M.  &  W.  607. 

Williams  and  Wightman,  Js.,  concurred.  Rule  refused. 


•HARRIS  against  REYNOLDS.      Tuesdayy  Jlpril  22.         ['^l 

To  a  dedaratioD,  Novpmber  1 1th,  1844,  for  good*  sold  and  delxvered,  and  on  an  account  stated, 
defendant  pleaded,  November  28d,  1844,  beginning,  <*And,  for  a  further  plea  as  to  the  lat 
and  2d  counts  of  the  said  declaration,  the  defendant  saith  that,"  &c,  alleging  that,  before 
action  brought,  disputes  had  arisen  between  plaintiff  and  defendant  whether  defendant 
was  indebted  to  plaintiff  in  any  and  what  sum  for  the  causes  of  action  declared  upon,  which 
difputes  they  submitted  themselves  to  refer,  and  did  refer,  to  arbitration,  and  mutually  pro- 
mised to  fulfil  the  award ;  that  the  arbitrators,  before  action  brought,  took  upon  them  the 
reference;  that  the  matters  in  dispute  are  still  under  their  consideration;  and  that  a  reasona* 
ble  time  has  not  elapsed  for  makmg  the  award.  Conclusion :  «  and  this  the  defendant  is 
ready  to  verify,  dbc"     On  demurrer,  Heldy 

I*  That  the  plea  could  not  be  considered  as  plea  in  abatement  informally  pleaded. 

t,  That,  as  a  plea  in  bar,  it  was  bad ;  the  pendency  of  an  arbitration  being  no  answer  to  an  action 
ibr  recovery  of  a  debt 

Assumpsit  (declaratiofn  11th  Noirember,  1844)  for  goods  sold  and  deli- 
Tered,  work  and  materials,  and  on  an  account  stated. 

VOL.  TO.  7  E  -, 
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Pleas  (23d  November,  1844).     1.  To  the  last  count:  Non  assumpsit 
Issue  thereon. 

2.  « And,  for  a  further  plea,  as  to  the  first  and  second  counts  of  the 
said  declaration,  the  defendant  saith  that,^'  after  the  making  of  the  pro- 
mises, and  before  the  commencement  of  this  suit,  to  vit,  on,  &c.,  «  cer- 
tain disputes,  differences  and  controversies  had  arisen,  and  were  then 
pending,  between  the  plaintiff  and  the  defendant,  as  to  whether  or  not 
the  defendant  was  indebted  to  the  plaintiff  in  any  and  what  sum  of  money 
for  and  ou  account  and  in  respect  of  the  said  causes  of  action  in  the  said 
first  and  second  counts  respectively  mentioned:  and  thereupon  afterwards, 
to  wit,  on,"  &c.,  «for  the  purpose  and  with  the  intent  of  settling  and 
finally  disposing  of  and  putting  an  end  to  the  said  disputes,  differences 
and  controversies,  they  the  said  plaintiff  and  defendant  mutually  and  re- 
spectively submitted  themselves  to  refer,  and  did  then  refer,  the  said  mat- 
ters in  dispute  to  the  award,  order  and  arbitrament  of  certain  persons, 
that  is  to  say,"  &c.,  (naming  the  arbitrators,)  "  and,  in  case  they  should 
1^21  not  agree,  then  *to  the  umpirage  of  one  J.  1\  ;  and  the  said  plain- 
tiff and  the  defendant  did  then  agree  that  the  decision  or  award  of 
the  said  arbitrators  or  umpire  should  be  final  and  binding  upon  the  said 
plaintiff  and  defendant  respectively,  so  that  the  said  decision  or  awarri 
should  be  made  or  come  to  within  a  reasonable  time  in  that  behalf  from 
the  time  of  the  making  of  the  said  agreement  as  aforesaid."  Averment, 
«that  afterwards,  to  wit,  on,"  &c.,  «in  consideration  that  the  defendant 
had  then  promised  the  plaintiff  to  perform  and  fulfil  the  said  award  or 
umpirage  in  all  things  to  be  contained  therein  on  the  part  and  behalf  of 
him  the  said  defendant  to  be  performed  and  fulfilled,  the  plaintiff  pro- 
mised the  defendant  to  perform  and  fulfil  the  said  award  or  umpirage  in 
all  things  to  be  contained  therein  on  the  part  and  behalf  of  him  the  said 
plaintiff  to  be  performed  and  fulfilled."  Averment,  «that  a  reasonable 
time  for  the  said  arbitrators  or  umpire  to  make  or  come  to  the  said  deci- 
sion or  award  hath  not  yet  elapsed  since  the  time  of  the  making  of  the 
said  agreement  by  the  plaintiff  and  the  defendant  as  aforesaid ;  nor  have 
the  said  arbitrators  or  umpire,  or  either  of  them,  made  or  come  to  a  deci- 
sion or  award  upon,  of  or  concerning  the  said  matters  so  in  dispute  be- 
tween the  said  plaintiff  and  the  defendant  as  in  the  introductory  part  of 
this  plea  mentioned ;  but,  on  the  contrary  thereof,  the  said  matters  in  dis- 
pute so  referred  by  the  plaintiff  and  the  defendant  as  aforesaid  now  still 
are,  and  remain  and  continue,  under  the  consideration,  investigation, 
examination  and  judgment  of  the  said  arbitrators,  who  afterwards,  and 
before  the  commencement  of  this  suit,  to  wit,  on,"&c.,  «took  upon  them- 
selves the  burden  of  the  said  arbitration.  And  this  the  defendant  is  ready 
to  verify,  &c." 

«.^Q1        ^Demurrer  to  plea  2,  assigning  for  causes :  That,  although  the  plea 
impliedly  confesses  that  defendant  was  indebted  as  in  the  first  and 
id  counts  mentioned^  yet  the  said  plea  does  not  avoid  the  same. 
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That  the  pendency  of  a  reference  is  no  defence  to  an  action  for  the  reco- 
very of  a  debt.  And  that  the  plea  amounts  to  accord  only,  without  satis- 
£ict]on.     Other  grounds  were  stated,  which  it  is  unnecessary  to  set  forth. 

Joinder  in  demurrer. 

Peacock,  for  the  plaintiff.     Allen  v.  Jft/ner,  2  Cro.  &  J.  47,  S.  C.  2  Tyr, 
113,  shows  that,  even  if  the  award  had  been  made,  it  would  be  no  answer 
unless  performance  bad  followed.    [  Wightman,  J.   Suppose  this  plea  were 
Held  bad,  and  the  plaintiff  were  to  recover,  and  then  the  arbitrators  were 
to  decide  that  he  had  no  cause  of  action.]     The  award  would  be  inopera- 
tive against  the  judgment  of  this  court.     [Wightman,  J.     Then  do  you 
say  that  in  all  cases  of  reference  the  plaintiff  may  bring  his  action,  and,  if 
he  be  quick  enough,  obtain  judgment  pending  the  reference  ?]     Applica- 
tion might  be  made  to  the  court,  before  judgment,  to  stay  proceedings,  or, 
after  it,  to  stay  execution;  though  in  the  latter  case,  probably,  the  court, 
having  decided  that  there  was  cause  of  action,  would  not  interfere.     The 
reference  here  is  by  private  agreement  only,  not  by  rule  of  court ;  and 
there  is  no  stipulation  for  making  the  agreement  a  rule  of  court.     It  does 
not  appear  that  the  arbitrators  had  any  power  to  direct  what  should  be  done 
by  the  parties,  or  to  decide  more  than  would  be  determined  by  the  judg- 
ment of  this  court.     The  case,  therefore,  falls  *within  the  general     r^.^. 
principle,  that  accord  without  satisfaction  is  no  answer.    In  Thomjh 
son  V.  Chamocky  8  T.  R.  139,  it  was  held  no  defence  to  an  action  of 
covenant  on  a  charter-party,  that  the  plaintiff  and  defendant  had  agreed 
by  the  same  charter-party  to  refer  any  difference  that  should  arise  under 
it,  that  the  matter  declared  upon  was  such  a  difference,  and  that  defend, 
ant  had  been  ready  and  willing  and  offered  to  refer.    In  Bayky  v.  Homan, 
3  New  Ca.  915,  which  was  an  action  of  covenant  by  reversioner  against 
termor  for  non-repair,  defendant  pleaded  that  after  breach,  and  before  action 
brought,  in  consideration  that  defendant  at  plaintiff's  request  had  become 
occupier  of  the  premises  at  a  certain  rent  payable  to  plaintiff,  and  had 
promised  plaintiff  to  repair  on  or  before  12th  April,  plaintiff  promised  de- 
fendant to  give  time  to  defendant,  and  not  bring  any  action  for  the  non- 
repair, until  that  day,  and,  if  the  premises  were  repaired  on  that  day,  to 
forego  all  claim  against  defendant  for  the  breaches  ;  and  that  defendant 
continued  tenant,  and  was  always  ready  and  willing  to  fulfil  his  agreement 
and  to  repair,  but  plaintiff  brought  his  action  before  the  12th  of  April. 
The  court  of  common  Pleas  held  it  to  be  established  that  an  accord,  to 
be  a  good  defence,  must  be  executed,  which  this  was  not ;  and  they  held, 
further,  that  the  defendant's  agreement,  so  far  as  it  merely  gave  the  plain- 
tiff a  r^ht  of  action  for  breaches  in  respect  of  which  he  was  already  entitled 
to  sue,  was  no  consideration  for  the  plaintiff's  forbearance.      Good  v. 
Cheesmafif  2  B.  &  Ad,  328,  as  Tikdal,  C.  J.,  points  out  in  Bayky  v. 
JXMTMft,  stood  upon  entirely  different  grounds ;  the  agreement  there  being, 
not  a  simple  accord  with  the  plaintiff,  but  «  a  valid  new  'contract    ^^^p, 
between  the  other  creditors  and  the  debtor,  capable  of  being  im-    ^ 
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mediately  enforced."  The  agreement  entered  into  by  the  plaintiff  bad 
induced  the  other  creditors  to  compound  in  like  manner;  if  he  could  have 
broken  his  agreement  they  would  have  been  defrauded.  So,  an  agreement 
to  take  a  less  sum  in  satisfaction  of  a  greater  is  not,  in  general,  binding ; 
but  it  does  bind  if  it  has  led  other  creditors  to  make  a  similar  composition. 
Butt^  contri.  The  defence  here  is  not  pleaded  by  way  of  accord  and 
satisfaction,  which  was,  substantially,  the  effect  in  the  pleas  in  JlUen  v. 
MUntTj  and  Bayley  v.  Homauy  but  as  a  temporary  bar,  and  in  the  nature 
of  a  plea  in  abatement.  It  is  like  pleading  the  pendency  of  another  action. 
It  is  true  that  the  present  plea  is  not  formally  pleaded  in  abatement ;  but 
objections  on  such  grounds  are  causes  of  special  demurrer;  Vivian  v.  Jen- 
Atn,  3  A.  &E.  741, 763;  the  objection  was  so  raised  in  Steward  v.  Greaves^ 
10  M.  &  W.  711.  [Patteson,  J.  There  is  a  plea  in  bar  to  the  same 
count:  both  cannot  be  pleaded.]  The  court  cannot  look  at  a  distinct 
plea  not  demurred  to.  [Patteson,  J.  The  second  plea  begins,  »<  And  for 
a  further  plea."  There  cannot  be  two  pleas  in  abatement.]  The  objec- 
tion to  the  two  pleas  being  pleaded  together  would  apply  only  to  their 
being  allowed  by  the  court ;  it  would  not  be  ground  of  demurrer :  nor  is 
it  so  taken.  If  the  plea  is  one  which  ought  to  have  been  formally  pleaded 
in  abatement,  yet,  if  the  court  see,  from  the  whole  record,  that  the  action, 
under  the  circumstances,  ought  not  to  proceed,  they  will  give  the  right 
^n-x     ^judgment,  ex  officio,  as  was  done  in  Le  Bret  v.  Papillony  4  East, 

502,  where  the  plea  prayed  judgment  of  the  action  generally,  when 
it  should  have  prayed  judgment  if  the  plaintiff  ought  further  to  maintain 
his  action.  As  to  the  substance  of  this  plea,  it  is  reasonable  that  the 
pendency  of  another  judicial  proceeding,  in  the  form  chosen  by  both  par- 
ties, should  at  least  stay  litigation  of  the  same  matter  in  this  court  In 
KiU  V.  HolUsteTj  1  WUs.  129,  which  was  an  action  upon  a  policy  of 
insurance  with  a  clause  of  reference,  ttie  court  said:  <(if  there  had  been 
a  reference  depending,"  <*it  might  have  been  a  bar,"  but,  "  as  no  refer- 
ence has  been,  nor  any  is  depending,  the  action  is  well  brought."  In 
Thompson  v.  Chamock^  no  reference  was  depending.  And,  in  Gate  v. 
Bishop  ofCarlisky  Trin.  T.  3  W.  4,  Watson  on  Arbitration,  11,  note  (2), 
3d  ed.,  where,  to  a  declaration  for  work  and  labour,  defendant  pleaded 
that  the  work  was  done  under  an  agreement  by  which  all  disputes  were  to 
be  determined  by  F.  6. ;  that,  after  the  cause  of  action  had  arisen,  F.  G. 
was  called  upon,  and  required  by  both  parties  to  proceed  under  the  agree- 
ment, and  tiiat  he  be  made  his  award ;  the  Court  of  Exchequer,  on 
demurrer,  held  the  plea  good,  and  distinguished  the  case  from  Thompson 
V.  Chamocky  «  on  the  ground  that  both  parties  had  called  on  the  arbitrator 
to  proceed."  [Patteson,  J.  There  an  award  had  been  made.]  The 
award,  without  payment  of  the  debt,  was  not  a  satisfaction.  Good  v. 
Cheesman^  though  it  differed  in  som^  degree  from  this  case,  shows  that 
^jj-i    the  right  of  action  upon  a  contract  *may  be  barred  by  a  new  con* 

tract,  substituting  another  right.    The  present  plea  is  an  answer,  if 
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considered  as  a  plea  in  abatement ;  but  it  is,  more  properly,  a  temporary 
bar. 

Peacocky  in  reply.  A  plea  in  abatement  should  be  pleaded  within 
four  days.  If  advantage  may  be  taken  of  this  plea  as  in  abatement,  a  de- 
fendant is  virtually  empowered  to  plead  in  abatement  at  any  time.  By 
the  new  rules,  HU.  4  W.  4,  General  Rules  and  Regulations,  9,  5  B.  & 
Ad.  v.,  a  plea  in  bar  is  no  longer  required  to  begin  with  actionem  non,  or 
conclude  with  a  prayer  of  judgment :  but  a  plea  in  abatement  must  still 
have  the  formal  commencement  and  conclusion  of  such  a  plea :  if  those 
are  omitted,  it  must,  by  the  same  rule,  «  be  taken,  unless  otherwise  ex- 
pressed, as  pleaded"  «<in  bar."  This  is  not  a  case  in  which  the  plaintiff 
could  have  a  better  writ.  The  plea  answers  the  action,  or  is  no  answer. 
In  1  Chitty  on  Pleading,  476,  7th  ed.,  it  is  said :  «  The  anxiety  of  the 
courts  to  discourage  dilatory  pleas  probably  first  induced  them  to  depart, 
in  construing  such  pleas,  from  the  relaxed  rules  which  applies  to  pleas  in 
bar,  in  respect  of  the  prayer  of  judgment ;  and  if  a  plea  which  contains 
matter  in  abatement  conclude  in  bar,  and  be  found  against  the  defendant, 
it  is  a  plea  in  bar,  and  final  judgment  shall  be  given  upon  it,  because  by 
praying  judgment  if  the  plaintiff*  shall  maintain  his  action,  the  defendant 
admits  die  writ  to  be  good.  So  a  plea  which  begins  in  bar,  though  it 
contain  matter  in  abatement,  and  conclude  in  abatement,  is  nevertheless 
considered  tD  be  a  plea  in  bar,  and  final  judgment  shall  be  given." 
^Supposing  this  plea  to  be  in  abatement,  the  objection  may  be  taken  r«.^o 
on  general  demurrer,  the  statutes  as  to  special  demurrer  not  ap- 
plying to  such  pleas.  The  plea,  if  in  bar,  is  no  answer.  Allen  v.  Milriery 
2  Cro.  &  J.  47,  S.  C.  2  Tyr.  113,  shows  that,  in  a  case  of  this  kind,  even 
an  award,  unperformed,  is  not  equivalent  to  a  judgment.  The  dictum 
relied  upon,  in  Kill  v.  Hollister^  1  Wils.  129,  was  only  thrown  out  inci- 
dentally, and  was  cited  without  effect  in  IJiompson  v.  Chamockj 
8  T.  R.  139. 

Lord  Denman,  C.  J.  I  think  this  plea  was  most  clearly  meant  as  a 
plea  in  bar,  but  is  not  a  good  plea  of  that  kind,  and  cannot  avail  as  a  plea 
in  abatement. 

Patteson,  J.  The  defendant  is  not  entitled  to  have  this  considered  as 
a  plea  in  abatement.  Manifestly,  on  the  face  of  it,  it  is  a  plea  in  bar :  it 
is  pleaded  twelve  days  after  the  declaration.  Every  thing  shows  that  it 
is  in  bar.  It  wants  the  proper  commencement  and  conclusion  of  a  plea 
in  abatement.     And,  as  plea  in  bar,  it  is  clearly  bad. 

WiLUAMS  and  Wightmax,  Js.,  concurred. 

Burt  asked  leave  to  amend,  stating  that  an  award  had  now  been  made  • 
but  the  court  refused  to  grant  it.  Judgment  for  plaintiff*.(a) 

(a)  See,  u  to  a  «  tompomy  bar,"  the  judgments  of  Littledale  and  Patteson,  Js.,  in  Snook 
r.  Mattock,  6  A.  4&  E.  830,  S4 ). 

e2 
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'79]  •BERNEY  against  READ. 

A  gabmission  to  arbitration  by  agreement  written  and  attested  is  not  sufficiently  proved  by 
evidence  of  a  rule  making  such  agreement  a  rale  of  court  under  stat  9  dc  10  W.  8, 
c.  15,  8.  1. 

But  a  judge's  order  for  referring  a  caose  may  be  proved  by  such  rule  of  court 

Trespass  for  breaking  and  entering  plaintiff's  close,  digging  gravel, 
cutting  furze,  &c. 

Plea  6.  That,  before  the  times  when,  &c.,  to  wit,  &c.,  Robert  Fellowes 
was  seised  in  his  demesne  as  of  fee  of  a  certain  farm,  called,  &c.,  and 
claimed  for  himself  and  his  tenants,  occupiers  thereof,  the  right  of  taking 
gravel  and  cutting  furze  in  the  locus  in  quo  for  the  use  of  the  said  farm, 
which  right  the  now  plaintiff  denied ;  and  the  said  right  and  other  matters 
were  in  difference  between  them  at  the  time  of  the  making  of  the  inden- 
ture next  mentioned.  And  thereupon  afterwards,  to  wit,  on,  &c.,  in  and 
by  a  certain  indenture  then  made  between  plaintiff  of  the  one  part,  and 
the  said  R.  F.  of  the  other  part,  and  sealed  with  the  seals  of  plaintiff  and 
R.  F.,  they,  the  plaintiff  and  R.  F.,  did  mutually  agree  with  each  other 
to  refer,  and  plaintiff  and  R.  F.  did  then  thereby  refer,  the  said  matters 
so  in  difference  between  them  to  the  award,  arbitrament,  &c.,  of  one  Henry 
Dover,  so  as,  &c.,  (award  to  be  made  in  three  months,  &c.)  Averment 
that  H.  Dover  made  his  award,  and  thereby  adjudged  that  R?  F.,  as  such 
owner  of  the  farm,  and  his  tenants,  &c.,  had  the  right  to  cut  furze,  &c., 
and  to  take  gravel,  &c.,  subject  to  a  certain  limitation.  Justification  by 
defendant  as  tenant  to  R.  F.  of  the  said  farm. 

Replication  to  plea  6.  That  no  such  reference  or  award  as  in  that  plea 
mentioned  was  made,  in  manner  and  form,  &c.  Conclusion  to  the  coun- 
try.   Issue  thereon. 

^oQi  *0n  the  trial,  before  Lord  Denman,  C.  J.,  at  the  Norfolk  Sum* 
mer  assizes,  1843,  the  defendant,  to  support  the  sixth  plea,  offered 
in  evidence  the  rule,  in  the  usual  form,  making  the  submission  to  arbitra- 
tion a  rule  of  court.  It  appeared  by  the  rule  that  the  submission,  which 
was  embodied  in  it,  had  been  attested  by  two  subscribing  witnesses.  The 
evidence  was  objected  to,  but  received :  and  the  defendant  had  a  verdxr.t 
on  this  issue,  and  all  the  others  except  one  on  which  nothing  now  turns. 

^ndrewSy  in  the  ensuing  term,  moved  for  a  new  trial,  on  the  ground, 
among  others,  that  this  evidence  was  improperly  received,  the  rule  of  court 
being  no  evidence  of  the  submission.  (He  also  objected  that  the  rule  of 
court  had  been  proved  by  an  office  copy,  which  was  not  sufficient ;  but 
nothing  uhimately  turned  on  this  point.)  He  cited  Brazier  v.  JoneSy 
8  B.  &  C.  124.     A  rule  nisi  was  granted.     In  last  Hilary  vacation,(a) 

BykSf  Serjt,  and  Gunning  showed  cause. — The  rule  of  court  was  suf- 
ficient proof  of  the  submission ;  and  it  was  not  necessary  to  prove  the 

(a)  The  case  was  argued  on  February  1st,  before  Lord  Denroan,  C.  J.,  Patteson  and 
Wightman,  Js.,  and  adjourned  to  February  3d,  when  Watson  was  stopped  by  the  couit 
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agreement  itself.  In  Still  v.  Halfardj  4  Camp.  17,  the  declaiation  alleged 
a  reference  to  arbitration  by  a  judge's  order ;  and  Lord  Ellenborough 
held  that  the  order  was  sufficiently  proved  by  putting  in  the  rule  which 
made  it  a  rule  of  court.  In  Brazier  y.  Jones  the  rule  making  the  submis- 
sion a  rule  of  court  was  held  no  proof  of  the  submission ;  but  there  the 
action  was  against  a  person  not  party  to  the  ^reference;  and  the  p«o^ 
issuing  of  an  attachment,  the  material  fact  in  the  case,  was  so  ^ 
alleged  in  the  declaration  that  it  became  necessary  to  give  strict  proof  of 
the  proceedings  on  the  arbitration.  And  the  case  appears  to  have  been 
discussed  with  reference  solely  to  the  effect  of  the  rule  for  an  attachment. 

W.  U.  Watsant  contra.  The  rule  of  court  was  not  evidence  of  the 
submission,  even  as  between  the  parties  to  it.  In  Compton  v.  Cliandless^ 
4  Esp.  N.  P.  C.  18.  Lord  Kenyon  held  that  the  existence  of  a  warrant 
of  attorney  was  not  proved,  so  as  to  make  its  production  unnecessary,  by 
proof  of  a  rule  of  court  setting  the  warrant  of  attorney  aside.  [Patte- 
soN,  J.  There  the  warrant  of  attorney  was  not  made  part  of  the  rule  it- 
self, as  the  submission  is  here.]  The  obtaining  of  a  rule  is  an  ex  parte 
proceeding,  and  does  not  make  the  rule  evidence  of  the  facts  introduced 
into  it:  Woodrqffe  v.  WilliamSy  6  Taunt.  19.  Brazier  v.  Jones ^  8  B.  & 
C.  124,  is  a  direct  authority  for  the  plaintiff.  The  submission  here  was 
an  instrument  executed  by  two  parties  and  attested :  the  execution  ought 
to  have  been  proved  by  the  attesting  witnesses.  Even  a  direct  admission 
does  not  supply  the  place  of  such  proof,  unless  the  want  of  it  be  regularly 
accounted  for ;  Call  v.  Dunning^  4  East,  53  ;  Mbot  v.  Plumbey  1  Doug.  216. 
The  cases  on  this  subjecjt  were  considered  in  Fox  v.  Waters y  12  A.  &  E.  43. 
Stat.  9  &  10  W.  3,  c.  15,  s.  1,  provides  for  making  the  submission  a  rule 
of  court,  in  order  that  the  award  may  be  enforced  by  attachment ;  but  it 
does  not  alter  the  mode  of  proving  the  agreement  in  a  cause.  The 
^proceeding  directed  by  the  act  for  obtaining  the  rule  is  altogether  p«c^^ 
ex  parte.  In  a  plea,  it  is  not  enough  merely  to  set  out  such  rule  ; 
the  previous  agreement  must  be  pleaded.  Still  v.  Halford,  4  Camp.  17, 
is  distinguishable  on  the  ground  that  the  refj^rence  there  was  by  a  judge's 
order,  which  might  be  deemed  a  proceeding  of  the  court,  to  be  judicially 
noticed.  The  order  merges  in  the  rule  of  court.  An  agreement  between 
parties,  of  which  the  court  %an  know  nothing,  is  entirely  different.  [Pat- 
TEsoN,  J.  In  practice,  the.judge's  ordet  itself  is  admitted  as  evidence 
\vithout  further  proof:  the  inconvenience  would  be  so  great  if  it  were 
otherwise.] 

[ByleSy  Serjt.,  referred  to  Slatterie  v.  Podey^  6  M.  &  W.  664,(a)  as 
showing  that  an  admission  may  be  evidence  of  a  written  instrument,  if  it 
embo(>.es  such  instrument  by  recital.)  Cur.  adv,  vult. 

Lord  Denman,  C.  J.,  in  the  vacation  after  this  term,  (May  15,)  deli- 
vered the  judgment  of  the  court. 

In  this  case  it  became  necessary  ibr  the  defendant  to  prove  an  agree* 

(a)  RecQgniaed  in  Howard  x,  Smiih,  3  M.  Jd  G.  254. 
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ment  of  reference.  The  only  evidence  of  it  was  the  rule  of  court  in 
which  it  was  recited  and  incorporated.  But  the  recital  shows  it  to  have 
been  attested  by  two  subscribing  witnesses,  neither  of  whom  was  called 
on  the  trial.  The  evidence  was  objected  to ;  and,  on  the  argument,  no 
authority  in  favour  of  such  evidence  was  brought  before  us.  That  which 
came  nearest  was  SiUl  v.  Halford^  where  Lord  Ellenborough  gave  cre- 
dit to  a  rule  of  court  in  reciting  a  judge's  order  whereon  it  was  founded. 
*8^1  ^^^  ^  judge's  *order  is  itself  a  judicial  act ;  and,  when  made  a  rule 
of  court,  its  character  is  not  altered ;  the  form  only  is  altered  :  and 
in  the  case  of  an  arbitration  the  submission  becomes  a  submission  by  rule 
of  court  just  as  much  as  if  it  had  originally  been  so  without  a  judge's 
order ;  the  rule  therefore  is  the  proper  evidence  of  such  submission. 

But  a  submission  by  written  agreement  is  a  contract  requiring  to  be 
proved  like  any  other  contract,  if  its  existence  be  denied.  It  is  true  that 
by  statute  it  may  be  made  a  rule  of  court :  but  that  is  only  for  the  pur* 
pose  of  enforcing  the  performance  in  a  summary  manner :  the  character 
of  the  contract  is  not  altered  by  its  being  made  a  rule  of  court ;  nor  is  it 
the  rule  which  gives  it  a  binding  effect  upon  the  parties,  as  in  the  case  of 
a  submission  by  rule.  Then,  as  the  making  it  a  rule  of  court  is  certainly 
an  ex  parte  proceeding,  the  rule  obtained  by  one  party  behind  the  back 
of  the  other  can  never  be  proof  of  the  contract  as  against  that  other. 

We  are  of  opinion,  therefore,  that  the  evidence  was  vnt>ngly  admitted, 
and  that  the  rule  must  be  absolute  for  a  new  trial.  Rule  absolute. 
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Stat  28  H.8,  c  11, 8.8y  eDacUi  that  the  tithes^  froitSp  isc^  emdumeDts,  &c.,  «aiid  all  other 
whatsoever  revenaea,  casualties  or  profits,  certain  and  uncertain,  aflfering  or  belonging  to 
any"  «  prebend,"  &c, «  growing,  rising,  or  coming,  during  the  time  of  vacation  of  the  same," 
ahall  belong  to  the  perwn  next  presented,  towards  the  payment  of  the  first-fruits  to  the 
crown. 

8tat  6  dc  6  W.  4,  c  30,  reciting  that  the  king  had  issued  a  commission  of  inquizy  into  eccle- 
siastical matters,  and  had  signified  his  intention  to  defer  nomination  to  any  prebend,  &c^  till 
the  commissioners  had  considered  the  circomstances  connected  therewith,  enacted  (sect  1) 
that,  where  any  prebend,  dcc^  in  the  patronage  of  his  majesty,  should,  during  the  existence 
of  the  commission,  become  vacant,  all  profits  and  emoluments  which  had  arisen  or  aocrned, 
and  should  arise  and  accrue,  from  every  such  vacant  prebend,  Ac,  whether  fsom.  lands,  drc^ 
to  the  same  belonging,  or  from  rents,  dec,  dividends  or  emoluments  belonging  to  any  chap* 
ter,  dec,  of  which  the  prebendary,  ^^,  last  in  possession  was  a  member,  should  be  paid  to 
the  treasurer  of  Queen  Anne's  bounty,  who  (sect  S)  should  keep  an  account  thereof,  and 
*•  retain  the  balance  in  his  hands  until  he  shall  be  otherwise  ordered  by  con^tnU  auihoriiy" 
But  that  nothing  in  the  act  should  prevent  the  king  from  appointing  a  successor  to  any  pre- 
bend, dccn  which  had  or  diould  become  vacant,  in  case  he  should  think  proper. 

Afterwards  a  prebend  in  the  gift  of  the  crown  became  vacant 

Daring  the  vacancy,  stat  6  dt  7  W.  c  67,  enacted  that  no  appointment  should  be  made  to  any 
prebend,  dec,  (describing  a  class  comprehending  the  preliend  in  question.) 

Stat  1  de  2  Vict  c  108,  enacted  that  the  statute  last  mentioned  should  not  be  oonatracd  to  pi0- 
vent  the  crown  fitnn  appobting  R.  to  any  prebend  then  vacant 

Afterwards,  R.  was  appointed  to  i»  prebend  in  question. 
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Aflir  Midi  appomtment,  slat  3  &  4  Vict  c  113,  repealed  stata.  5  &  6  W.  4,  c  30,  and  6  ft  7 
W.4,  c.  67,  and  enacted  that  the  treasurer  should  pay  to  the  comminioners  (the  commission 
beinK  "^  iii  force)  all  moneys  remaining  in  bis  hands. 

Mdd,  fay  the  court  of  Queen's  Bench,  that  R.  was  entitled  to  recover  from  the  treasurer  all  mo> 
mys  arising  from  profits  of  the  prebend,  comprehended  in  stat  28  H.  8,  c.  1 1,  s.  8,  which  had 
come  to  the  treasurer's  hands  between  the  occurrence  of  the  vacancy  and  the  appointment 
of  It,  and  which  R.  had  demanded  of  the  treasurer  before  the  pasnng  of  stat  3  dc  4  Vict 
c.113.    But 

Heid,  by  the  Court  of  Exdnequer  Chamber, 

That,  on  a  special  verdict,  finding  that  certain  moneya  claimed  by  R.  of  the  treasurer  were  in  the 
treasurer's  hands  at  the  time  of  the  appointment,  being  the  **  net  profits"  of  the  prebend  foi 
the  period  since  the  vacancy,  it  did  not  appear  that  «  net  profits"  were  comprehended  in  the 
description  of  "all"  "whatsoever  revenues,  casualties  or  profits,  certain  and  uncertain,"  &&, 
in  stat  S8  H.  8,  c  1 1,  Sb  8 :  for  that  this  statute  would  not  oomprsbend  a  share  in  the  aggre- 
gate property  of  the  chapter,  but  <*net  profits"  might  have  that  meaning:  and  that,  upon 
such  interpretation  of  the  verdict,  R.  would  have  no  daim. 

Assumpsit  for  money  had  and  received.  Plea :  Non  assumpsit.  Issue 
thereon. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  Middlesex  sittings  after 
Trinity  term,  1844^  a  qiecial  verdict  was  found,  which  was  in  substance 
as  follows. 

That  the  plaintiff  was  and  is  one  of  the  former  chaplains  of  the  House 
of  Commons  hereinafter  ^mentioned ;  and  the  defendant  now  is,  .^g^ 
and,  during  all  the  period  from  the  passing  of  stat.  6  &  6  W.  4,  c.  30,  '* 
mtituled,  «  An  act  for  protecting  the  revenues  of  vacant  ecclesiastical  dig- 
nities, prebends,  canonries,  and  benefices  without  cure  of  souls,  and  for 
preventing  the  lapse  thereof,  during  the  pending  inquiries  respecting  the 
state  of  the  Established  Church  in  England  and  Wales,"  was,  the  trea- 
surer of  the  governors  of  Queen  Anne's  bounty. 

That,  by  the  said  act,  after  reciting  that  his  majesty  had  signified  his 
intention  to  defer  the  nomination  to  any  vacant  dignity,  prebend,  canonry, 
or  benefice  without  cure  of  souls,  until  the  circumstances  connected  there- 
^th  had  undergone  the  consideration  of  certain  commissioners  theretofore 
named  for  considering  the  state  of  the  Established  Church  in  England  and 
Wales  with  reference  to  ecclesiastical  duties  and  revenues,  it  was  en- 
acted (a)  that,  where  any  dignity,  prebend,  canonry,  or  benefice  without 
cure  of  souls,  being  in  the  patronage  of  his  majesty,  should  become  va- 
cant during  the  existence  of  the  said  commission  then  in  force,  or  of  any 
renewal  thereof,  all  profits  which  should  arise  and  accrue  from  the  same, 
iDtil  a  successor  should  have  been  appointed  thereto,  should  be  paid  to 
the  treasurer  for  the  time  being  of  the  Governors  of  the  Bounty  of  Queen 
Anne,  who  should,  for  the  purpose  of  enforcing  payment,  have  and  enjoy 
all  legal  rights,  powers  and  remedies,  whether  by  action,  suit  or  distress, 
which  would  belong  to  such  successor:  and (6)  that  such  treasurer  should 
keep  an  account  of  all  sums  received  by  him  under  the  said  act,  and 
should  retain  the  balance,  after  the  allowance  of  proper  ^disburse*  r»gg 
meats,  m  his  hands,  until  he  should  be  otherwise  ordered  by  com- 
petent authority. 

(a)  Sect  I  (6)  Sect  2. 
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Frere  were  vacant  belong  rightfully  to  that  fund,  both  because  these  stall 
have  not  yet  become  subject  to  the  act  for  regulating  Ecclesiastical  Duties 
and  Revenues,  and  because  they  were  not  affected  by  the  suspending  acts 
passed  during  the  time  that  the  aforesaid  act  was  in  deliberation.  It  is 
my  duty,  therefore,  to  demand  of  you  the  sums  wrongfully  paid  into  your 
hands  during  the  time  these  stalls  were  vacant,  both  on  account  of  the 
justice  of  the  claim,  and  the  urgent  demands  which  exist  at  this  time 
upon  the  fabric  fiind  for  the  reparation  of  the  Abbey.  And  I  hereby  give 
you  notice  not  to  pay  any  such  sums  to  any  on^  not  duly  authorized  by 
me  to  receive  the  same  on  behalf  of  the  said  fabric  fund. 

«  John  Ireland,  Dean  of  Westminster, 
«  To  Christopher  Hodgson,  Esq.,**  &c. 

•901        *1*^^t  a  similar  demand  was  also  made,  on  the  same  day,  by  the 
■'     treasurer  of  the  Church  of  St.  Peter's,  Westminster. 

That,  by  stat.  3  &  4  Vict.  c.  113,  which  received  the  royal  assent  on 
the  11th  day  of  August,  1840,  intituled  <<  An  act  to  carry  into  effect,  with 
certain  modifications,  the  fourth  report  of  the  Commissioners  of  Eccle- 
siastical Duties  and  Revenues,"  it  was  enacted  (a)  that,  within  one  calen- 
dar month  after  the  passing  of  the  said  act,  the  treasurer  of  the  Governors 
of  the  Bounty  of  Queen  Anne  should  deliver  to  the  said  Ecclesiastical 
Commissioners  for  England  a  full  and  particular  account  of  all  moneys 
received  and  paid  by  him  under  the  said  herein  beforementioned  act  of 
5  &  6  W.  4,  c.  30 ;  and  that,  within  such  time  after  the  delivery  of  the 
said  account  as  should  be  specified  in  any  order  made  upon  him  for  that 
purpose  by  the  said  commissioners,  he  should  pay  to  the  said  commis- 
sioners all  moneys  then  remaining  in  his  hands. 

That  the  defendant  declined  to  comply  with  the  said  order  of  the  plain- 
tiff, and  did  not  pay  the  said  sum  of  2952/.  Os.  2d.,  or  any  part  thereof, 
to  him.  And  that  the  defendant,  within  a  month  after  the  passing  of  stat. 
3  &  4  Vict.  c.  113,  delivered  to  the  said  commissioners  an  account  of  all 
moneys  received  by  him,  and,  among  the  rest,  of  the  moneys  received  by 
him  out  of  the  profits  of  the  said  canonry  or  prebend  to  which  the  plain- 
tiff was  appointed  as  aforesaid.  And  that  the  defendant,  within  the  time 
ordered  by  the  said  commissioners,  and  before  the  commencement  of  this 

*911  ^^^^'  ^^^^  ^^  ^^  ^^^^  commissioners,  the  said  commissioners  '^hav- 
ing  made  an  order  upon  the  defendant  in  that  behalf,  the  said  sum 
of  2952/.  05.  2d.,  <<  being  the  said  net  profits  of  the  said  canonry  or  pre- 
bend so  received  by  him  as  aforesaid."  That  the  plaintiff  demanded 
payment  to  be  made  to  him  by  the  said  commissioners  of  the  sum  of 
2952/.  Os.  2d. ;  but  the  said  commissioners  have  refused  to  pay  the  same 
to  the  plaintiff. 

The  verdict  concluded  by  leaving  to  the  court  whether  the  defendant 
promised,  &c. 

(a)  Sect  60.  Repealing  (with  ezoeptioiis  not  here  material)  atats.  6  &  6  W.  4,  c.  30,  and 
0  i  7  W.  4,  c.  67. 
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The  case  was  argued  in  Trinity  term,  I844,(a)  by  ErU  for  the  plaintiH, 
and  Sir  F.  Thesigeff  Solicitor-General,  for  the  defendant.  For  the  plain- 
tiff it  was  contended  that  he  was  entitled  to  the  benefit  of  stat.  28  H.  8, 
c.  11,  s.  3,(6)  the  subsequent  statutes  not  *having  interfered  with  .«go 
his  right  in  that  respect.  For  the  defendant  it  was  ccmtended  that  *- 
such  subsequent  statutes  did  destroy  that  right.(c)  Cur,  adv.  vtUL 

Lord  Dekman,  C.  J.,  in  the  vacation  following,  (June  25th,  1844,} 
delivered  the  judgment  of  the  court. 

*The  plaintiff  in  this  case  was  duly  appointed,  on  the  7th  of    ^^q^ 
November,  1838,  to  a  canonry  or  prebend  in  the  Collegiate  Church     '- 
of  Westminster,  which  had  become  vacant  on  the  31st  of  March,  1836. 
The  defendant,  as  treasurer  of  the  Governors  of  the  Bounty  of  Queen 

(a)  Jqm  4tli.    Befon  Loid  Denroan,  C.  J.,  Pattesoo,  Williams  and  Coleridge,  Ja. 

The  argument  in  the  Qaeen'a  Bench  was  on  a  special  case,  which  was  afterwards  turned 
mto  a  special  verdict.  There  heing  no  substantial  dtflference  between  the  special  case  and  the 
terdlct,  it  is  eonadeied  mora  conTenient  to  set  oat  the  Terdict  in  the  first  instance. 

(6)  « For  the  restitution  of  the  first-fruits  in  time  of  vacation  to  the  next  incumbent" 
Sect  1.  •«  Forasmuch  as  in  the  statute  of  the  payment  unto  the  king*s  majesty,  bis  heirs  and 
sucoeisors,  of  the  first-fruits  of  spiritual  promotions,  offices,  benefices  and  dignities  within  this 
realm,  and  other  the  king's  dominions,  express  mention  and  declaration  is  not  had  nor  made, 
from  what  time  the  year  shall  be  accounted,  in  which  the  first-fruits  shall  be  duo  and  }»ayable 
to  his  highness,  that  is,  to  wit,  whether  immediately  from  the  death,  resignation,  or  depriyation 
of  every  incumbent,  or  from  the  time  of  admission  or  new  taking  of  possession  in  every  such 
promotion.'* 

Sect  2.  «  And  also  by  reason  that  in  the  same  statute  it  is  not  declared  who  shall  have  the 
froits,  tithes,  and  other  profits  of  the  said  benefices,  offices,  promotions  and  dignities  spiritual, 
during  the  time  of  vacation  thereof,  divers  of  the  archbishops  and  bishops  of  this  realm  have, 
not  only  when  the  time  of  perceiving  and  taking  of  tithes  (that  is  to  say,  wool,  lamb,  corn  and 
bay,  and  tithes  usually  paid  at  the  holy  time  of  Easter)  hath  approach^,  deferred  the  collation 
of  such  benefices  as  have  been  of  their  own  patronage,  but  also  have,  upon  presentations  of 
clerks  made  unto  them  by  the  just  patrons,  protracted  and  deferred  to  institute,  induct  and 
admit  the  same  clerks,  to  the  intent  that  they  might  have  and  perceive  to  their  own  use  the 
same  tithes  growing  daring  the  vacation ;  so  that  through  such  delays  (over  and  above  the 
&sUfruits,  which  be  justly  due  to  the  king's  highness)  they  have  been  constrained  also  to  lose 
tU  or  the  moat  part  of  one  year's  profits  of  their  benefices  and  promotions,  snd  to  serve  the 
cnre  at  their  and  their  friends'  proper  costs  and  charges,  or  utterly  to  forsake  and  give  over  their 
bwefices  and  promotions,  to  their  great  loss  and  hindrance :" 

Sect  3.  M  For  reformation  whereof,  be  it  ordained  and  enacted  by  the  king  our  sovereign 
lord,  with  the  assent  of  the  lords  spiritual  and  temporal,  and  the  commons,  in  this  present  par- 
liament assembled,  and  by  the  authority  of  the  same,  l^hat  the  said  year,  in  which  the  first* 
fruits  shall  be  paid  to  the  king's  grace,  shall  begin  and  be  accounted  immediately  alWr  the* 
avoidance  or  vacation  of  any  such  benefice  or  promotions  spiritual  afore  rehearsed ;  and  that 
the  tithes,  fruits,  oblations,  obventions,  emoluments,  commodities,  advantages,  rents,  and  all 
other  whatsoever  revenues,  casualties  or  profits,  certain  and  uncertain,  afifering  or  belonging  to 
soy  archdeaconry,  deanry,  prebend,  parsonsge,  vicarage,  hospital,  wardenship,  provostahip,  or 
other  spiritnal  promotion,  benefice,  dignity  or  office  (chaunteries  only  except)  within  Uiis 
Kalm,  or  other  the  king's  dominions,  growing,  rising,  or  coming,  during  the  time  of  vacation 
of  the  same  promotion  spiritual,  shall  belong  and  af&re  to  such  person  as  shall  be  thereunto 
Mxt  presented,  promoted,  instituted,  inducted  or  admitted,  and  to  his  executors,  towards  the 
pigment  of  the  fiist-fruits  to  the  king's  highness,  his  heirs  and  successors ;  any  usage,  cua- 
Uho,  liberty,  privilege  or  prescription  to  the  contrary  had,  used  or  being,  in  any  wise  notwith- 
•Unding." 

(<*)  It  is  considered  sufficient,  for  the  purpose  of  explaining  the  argument  on  both  sides  as 
to  the  point  on  which  the  Court  of  Queen's  Bench  decided,  to  refer  to  the  judgment  of  that 
^art;  the  point  there  determined  being  of  very  limited  application,  and  relating  only  to  a  tem* 
pQviry  state  of  facts;  and  the  judgment  upon  it  not  having  been  directly  discossed  in  the  juds* 
«nt  of  the  Court  of  Bxchwuar  Cbanher. 
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Anne,  had  received  the  profits  of  the  prebend  during  the  vacancy,  under 
Stat.  5  &6  W.  4,  c.  30,  s.  1,  and  held  in  his  hands  the  balance  of  those 
profits,  after  payment  of  proper  charges  under  sect.  2  of  that  act.  The 
plaintiff,  upon  his  appointment,  ordered  the  defendant  to  pay  over  to  bim 
that  balance :  and  the  question  is,  whether  that  order  was  made  by 
^^  competent  authorityy^^  within  the  meaning  of  that  section. 

Upon  the  argument,  it  was  conceded  that  those  profits  belonged  to  the 
plaintiff  by  virtue  of  stat.  28  H.  8,  c.  11,  s.  3,  unless  they  were  taken 
from  him  by  the  operation  of  stat.  5  &  6  W.  4,  c.  30.  For  the  right 
which  was  conferred  by  the  former  act  could  not  be  taken  away  other- 
wise than  by  legislative  authority.  The  statute  5  &  6  W.  4,  c.  30,  was 
passed  on  21st  August,  1835,  before  this  prebend  became  vacant :  but  it 
does  not  in  express  terms  repeal  stat.  28  H.  8,  c.  11,  nor  appropriate  the 
profits  of  vacant  prebends,  but  only  provides  who  shall  receive  them 
during  the  vacancy  and  retain  them  until  otherwise  ordered  by  compe- 
tent authority.  No  legislative  appropriation  was  made  of  them  until  stat. 
3  &  4  Vict.  c.  113,  which  was  not  passed  until  11th  August,  1840,  long 
after  the  plaintiff  had  ordered  them  to  be  paid  to  himself.  The  statute 
5  &  6  W.  4,  c.  30,  recites  that  his  majesty  had  graciously  signified  his 
intention  not  to  nominate  to  any  vacant  prebend  until  the  circumstances 
connected  therewith  should  have  undergone  the  consideration  of  certain 
''Q41  commissioners  ''who  had  been  appointed  by  his  majesty,  and  that 
the  two  archbishops  and  several  bishops  and  other  patrons  had 
made  a  similar  declaration.  The  fourth  section,  however,  expressly  re- 
served to  them  the  power  to  appoint  a  successor,  if  they  should  think  fit. 

After  the  prebend  in  question  had  become  vacant,  viz.  on  the  13th  Au- 
gust, 1836,  another  act  of  parliament,  stat.  6  &  7  W.  4,  c.  67,  s.  1,  was 
passed,  which  restrained  the  crown  and  other  patrons  from  appointing  to 
vacant  prebends  for  a  year ;  and  that  restriction  was  continued  by  other 
statutes,  until  stat.  1  &  2  Vict.  c.  108,  was  passed,  on  the  15th  August, 
1838,  which  enabled  the  crown  to  appoint  the  plaintiff  by  name  to  any 
vacant  prebend.  And,  under  that  act,  the  crown  did  appoint  the  plain- 
tiff on  the  7ih  November,  1838,  as  above  stated,  no  appropriation  of  the 
profits  during  the  vacancy  having  been  then  made. 

The  effect  of  these  subsequent  statutes  appears  to  us  to  be,  that  the 
plaintiff,  when  appointed,  was  in  precisely  the  same  situation  as  he  would 
have  been  had  he  been  appointed  before  the  restraining  act  of  6  &  7  W. 
4,  c.  67,  passed,  say  in  the  month  of  July,  1836,  under  the  4th  section 
of  stat.  5  &  6  W.  4,  c.  30,  which  reserved  the  right  of  the  crown  to 
appoint :  so  that  if  he  would  have  been  entitled  to  order  the  profits  be- 
tween the  31st  March,  1836,  when  the  vacancy  occurred,  and  the  month 
of  July,  (if  then  appointed,)  to  be  paid  to  him,  he  was  equally  entitled  to 
make  such  order  in  the  month  of  November,  1838,  when  he  was  actually 
appointed. 

The  question  is,  therefi^re,  reduced  to  this :   What  sense  is  to  be  given 
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to  the  words  <<  until  he  shall  be  otherwise  ordered  by  competent  autho- 
rity," in  Stat.  5  &  6  W.  4,  c.  30,  s.  2,  considered  without  reference  to 
any  subsequent  enactment  ? 

*Now,  the  right  to  the  balance  of  profits  being  in  the  plaintiff  |.^Qe 
by  virtue  of  stat.  5^  H.  8,  c.  11,  and  that  statute  remaining  unre- 
pealed,  and  no  other  appropriation  of  those  profits  having  been  made  by 
the  legislature,  it  is  difficult  to  see  what  person,  except  the  plaintiff,  would 
have  any  authority  whatever  to  make  any  order  respecting  them.  And, 
as  the  profits  by  law  belonged  to  him,  it  is  equally  difficult  to  see  why  he 
had  not  competent  authority  to  order  them  to  be  paid  to  himself.  This 
was  felt  by  the  learned  counsel  for  the  defendant,  who  therefore  contended 
that  the  words  must  bfi  construed  as  if  they  had  been  <«  until  he  shall  be 
otherwise  ordered  by  act  of  parliament,^'*  We  do  not  feel  ourselves  to 
be  justified  in  putting  such  a  construction  upon  the  words  used,  which 
would  indeed  be  to  substitute  other  words  in  liei  of  those  used  by  the 
legislature,  upon  a  conjecture  as  to  the  supposed  intention,  especially 
when  we  see  that  the  plaintiff  had  really  competent  authority  in  law,  of 
which  he  could  not  be  deprived  otherwise  than  by  act  of  parliament. 

We  are  therefore  of  opinion  that  the  plaintiff*  is  entitled  to  recover  the 
sum  demanded  by  him. 

The  case  states  a  letter  from  the  Dean  of  Westminster  to  the  defend- 
ant, claiming  the  money  in  question  on  behalf  of  the  fabric  fund  of  the 
chapter :  but  it  finds  no  fact  with  regard  to  the  claim,  nor  any  respecting 
the  internal  constitution  of  the  chapter,  or  the  source  or  sources,  if  more 
than  one,  of  the  prebendal  revenues.  Our  judgment,  of  course,  is  founded 
only  on  the  facts  before  us,  and  respects  only  the  rights  of  the  present 
parties.    The  argument  at  the  bar,  indeed,  proceeded  on  the  same  footing. 

Judgment  for  plaintifi*.(a) 

(a)  See  the  next  caeeu 
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•96]  »IN  THE  EXCHEQUER  CHAMBER 

(Error  from  the  Queen's  Bench.) 
HODGSON  against  REPTON,  Clerk.     Tuesday,  JprU  22. 

For  syllaboi  lee  pu  84,  ante. 

Error  upon  the  preceding  judgment  "was  brought  in  the  Court  of 
Exchequer  Chamber.  The  case  was  argued'  in  the  vacation  after  last 
term.(a) 

Sir  John  Dodson^  D.  C.  L.,  Queen's  Advocate,  fof  the  plaintiff  in  error, 
(the  defendant  below.)  First,  the  court  below  has  given  judgment  upon 
the  assumption  that  stat.  28  H.  8,  c.  11,  would,  but  for  the  statutes  of 
W.  4,  and  Victoria,  have  given  the  defendant  in  error  a  right  to  the  money 
now  claimed.  But  stat.  28  H.  8,  c.  11,  was  passed  for  the  purpose  only 
of  giving  to  the  incumbent  the  profits  out  of  which  first-fruits  were  due  to 
the  crown  by  the  there  recited  statute  of  26  H.  8,  c.  3.  The  recital  in 
sect.  1  of  stat.  28  PI.  8,  c.  11,  shows  that  one  evil  contemplated  was  the 
uncertainty  of  the  time  from  which  the  first-fmits  due  to  the  crown  were 
to  be  accounted  for :  and  sect.  2  shows  that  another  evil  was  the  loss 
incurred  by  the  incumbent  who  had  to  pay  first-fruits,  yet  was  deprived 
of  the  profits  of  his  incumbency  by  the  delay  of  the  archbishops  and 
bishops  to  collate  and  institute.  The  king's  right  to  first-fruits  and  that 
of  the  incumbent  to  the  profits  are  made  to  commence  simultaneously 
4>Q-^  from  the  vacation  ;  the  'incumbent  is  to  have  them  « towards  the 
payment  of  the  first-fruits  to  the  king's  highness."  Now  the  dean 
and  chapter  of  Westminster  pay  no  first-fruits  from  their  revenues.  [Tin- 
DAL,  C.  J.  Should  not  that  have  been  found  in  the  special  verdict  ?]  The 
plaintiff  below  was  to  show  affirmatively  that  the  money  claimed  arose 
from  something  out  of  which  first-fruits  were  payable  to  the  crown.  [Tin- 
DAL,  C.  J.  It  does  not  appear  whether  the  money  arose  from  the  portion 
assigned,  during  the  vacancy,  to  the  particular  prebend  out  of  the  aggre- 
gate fund  of  the  dean  and  chapter,  or  from  a  separate  estate  belonging  to 
the  prebend.]  And,  in  the  former  case,  stat.  28  H.  8,  c.  11,  is  inappli- 
cable. In  2  Burn's  Ecc.  L.  92,(6)  tit.  Deans  and  Chapters,  III.  15,  the  law 
is  thus  discussed :  <<  Dr.  Godolphin  saith,  that  after  the  death  of  a  pre- 
bendary, the  dean  and  chapter  shall  have  the  profits.(c)  But  by  the  sta- 
tute of  the  28  H.  8,  c.  11,  the  profits  of  a  prebend,  during  the  vacation, 
shall  go  to  the  successor,  towards  the  payment  of  his  first-fruits.  In  order 
to  reconcile  which,  perhaps,  the  distinction  may  be  this :  that  the  issues 
of  those  possessions  which  he  hath  in  common  with  the  rest  of  the  chap 

(a)  February  6tb,  1845.    Before  Tindal,  C.  J.,  Maole  and  Creenvell,  Ja.,  and  Parks,  Al 
deraon,  Rolfe,  and  Piatt,  Bs. 

(b)  9th  ed.  (c)  Oodolph.  63,  (Repertoriam  Canoniciim.) 
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ter^  sflall  after  his  death  be  divided  among  the  surviving  members  of  the 
chapter ;  but  the  profits  of  those  possessions  which  he  hath  in  his  separate 
capacity,  as  a  sole  corporation  of  himself,  shall  be  and  inure  to  his  sue- 
cewor."  This  agrees  well  with  stat.  26  H.  8,  c.  3,  which  is  recited  in 
Stat.  28  H.  8,  c.  11,  and  which,  by  sects.  25  and  26,  limits  the  liability 
to  first-fruits,  and  directs  that  deans,  &c.,  and  prebendaries,  &c.,  «  shall 
be  rated,  compound  and  pay,  for  their  first-fruits,  after  the  rate  of  the 
yearly  value  of  the  ^possessions  and  profits  limited  and  belonging  ..go 
to  their  dignities  and  offices,  in  such  churches,  colleges,  and  hos-  *- 
pitals,  and  none  otherwise."  It  is  observable  that  the  same  distinction  is 
recognised  in  the  provision  of  stat.  5  &  6  W.  4,  c.  30,  s.  3 :  « that 
nothing  in  this  act  contained  shall  apply  to  or  affect  any  profits  or  emolu- 
ments of  any  dignity,  prebend,  canonry,  or  benefice  now  vacant,  which 
shall  have  been  already  divided  or  carried  to  any  particular  account, 
according  to  the  statutes,  customs,  or  usages  of  the  cathedral  or  collegiate 
church  in  which  such  dignity  may  be  founded."  Further,  it  does  not 
appear  that  the  collegiate  church  of  Westminster  was  founded  so  early  as 
stat.  28  H.  8,  c.  11 :  historically,  indeed,  it  is  known  to  have  been  founded 
Dy  Queen  Elizabeth  :  and  it  is  questionable  whether  stat.  28  H.  8,  c.  11, 
could  apply  to  any  foundations  not  then  existing. 

Secondly,  the  Court  of  Queen's  Bench  has  put  an  erroneous  construc- 
tion on  the  statutes  of  W.  4,  and  Victoria.(a) 

Sir  Thomas  Wilder  contra.  As  to  the  first  point.  The  special  verdict 
finds  in  express  terms  that  the  defendant  below  had  in  his  hands  the  sum 
of  money  claimed,  being  "net  profits"  of  the  prebend  accruing  between 
the  occurrence  of  the  vacancy  and  the  appointment  of  the  plaintiff  below. 
The  plaintiff  below,  upon  his  appointment,  demanded  the  money  of  the 
defendant  below ;  and  this  took  place  before  the  passing  of  stat.  3  &  4  Vict, 
c.  113,  which  may  therefore  be  left  out  of  consideration.  [Parke,  B. — 
The  defendant  below  has  pleaded  only  non-assumpsit :  he  has  not  put  on 
the  'record  any  defence  founded  on  that  statute.]  That  is  so.  And  ^^^^ 
it  is  unnecessary  to  consider  whether  stat.  28  H.  8,  c.  11,  would  ^ 
apply  to  profits  not  specifically  appropriated  to  the  prebend,  because  it 
appears  on  the  record  that  the  defendant  below  received  the  money  in 
question  as  being  so  specifically  appropriated.  But  the  application  of 
stat.  28  H.  8,  c.  11,  cannot  be  so  limited.  Stat.  26  H.  8,  c.  3,  s.  2,  gives 
to  the  crown  the  first-fruits  of  every  prebend,  without  qualification.  Stat. 
2  &  3  Ph.  &  M.  c.  4,  afterwards  took  away  the  first-fruits  from  the  crown : 
but  stat.  1  Eliz.  c.  4,  repealed  that  act,  and  revived  (by  s.  24)  stats. 
26  H.  8,  c.  3,  and  28  H.  8,  c.  11.  The  court  cannot  take  notice  that 
this  collegiate  church  does  not  pay  first-fruits  under  the  statute  :  and,  if 
the  facts  could  be  looked  into,  it  would  appear  that  a  composition  is  paid 
instead.  But,  further,  stat.  28  H.  8,  c.  11,  is  not  limited  in  its  applica- 
tion to  the  benefices,  &c.,  which  pay  first-frtuts.     One  of  the  recited  evils, 

(c)  T\»  ugaami  on  this  point  it  omitted,  for  die  leaeoni  etated  ante,  p.  9S,  nolo  (a). 
VOL.  VII.  9  F  2 
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indeed,  was  the  doubt  which  had  arisen  as  to  the  time  from  whence  the 
first-fruits  were  to  be  accounted  for :  but  there  were  other  evils  also  re. 
cited,  of  which  one  was  that  it  had  not  been  declared  who  was  to  have 
the  fruits  during  vacation.  And  the  enactment  of  sect.  3  is  in  the  most 
comprehensive  terms.  It  does  not  appear,  by  the  citation  given  from 
Bum,  that  Godolphin  refers  at  all  to  stat.  28  H.  8,  c.  11 ;  and  Bum  merely 
suggests  a  distinction  as  possibly  reconciling  the  language  of  Godolphin 
with  the  statute.  [Tindal,  C.  J.  Godolphin  refers  to  33  E.  3,  Ayd  del 
*1001  ^^y>  ^^^>  P"  Thorp.(a)]  On  •the  other  side,  reliance  has  been 
placed  on  sect.  3  of  stat.  5  &  6  W.  4,  c.  30 :  but  that  clause  re- 
lates merely  to  appropriations  of  profits  which  had  taken  place  before  the 
acts  passed,  under  the  customs  or  usages  of  any  particular  cathedral,  &c., 
and  directs  that  these  profits  shall  not  be  subjected  to  the  provisions  of  the 
act. 

Secondly,  the  latter  statutes  have  been  correctly  construed  by  the  court 
below. 

The  Queen's  Advocate  was  heard  in  reply.  Cur.  adv.  vult. 

Tindal,  C.  J.»  in  this  term,  (22d  April,)  delivered  the  judgment  of  the 
court. 

Upon  taking  this  case  iDto  consideration,  for  the  purpose  of  giving  our 
judgment  thereon,  the  objection  which  was  pointed  out  by  the  court  in 
the  course  of  the  argument,  as  \o  the  insufficiency  of  the  special  verdict, 
appears  to  us,  upon  further  discussion,  to  be  insurmountable. 

The  special  verdict  finds  that  there  was  a  vacancy  in  the  canonry  or 
prebend  firom  the  31st  of  March,  1836,  by  the  death  of  Bishop  Ryder,  and 
that  the  treasurer  of  Queen  Anne's  bounty,  (the  defendant  below,)  in  pur- 
suance of  stat.  5  &  6  W.  4,  c.  30,  had,  since  that  time,  and  until  the 
appointment  of  the  plaintiff  below,  «  received  the  profits  of  the  said  canonry 
or  prebend."  But  the  special  verdict  is  altogether  silent  as  to  the  nature 
<rf  those  profits,  or  the  source  from  which  they  proceed.  Those  profits 
may  be  either  derivable  from  possessions  which  the  prebendary  holds 
separately  in  right  of  his  prebendal  stall,  as  the  corpus  belonging  to  that 
•1 01 1  *P''ehend,  or  those  profits  may  be  the  share  of  the  prebendary  in 
the  issues  of  the  possessions  which  he  holds  in  common  with  the 
rest  of  the  chapter,  and  which  belong  to  the  corporation  of  the  dean  and 
chapter ;  in  which  latter  case  we  think  it  clear  that  the  plaintifi*  below  can 
have  no  right  of  action.  And,  as  we  hold  it  to  be  indispensable  that  the 
fact  should  be  distincdy  found  by  the  jury,  one  way  or  the  other,  before 
we  give  our  final  judgment,  we  do  at  present,  for  that  purpose,  award  a 
venire  de  novo.  Judgment  of  Venire  de  novo.(i) 

(a)  The  referenoe  appean  to  be  to  Fitxherb.  Abr.  Mdt  de  Roy,  pi.  103,  (pert  L  fol.  35  a.) 
The  dictam  dtcd  seems  to  be  from  Robert  de  Thorpe,  then  (Hil.  33  Ed.  3)  C.  J.  of  C.  B. 

(6)  Error  has  been  brought  on  this  judgment  in  the  House  of  Lords ;  and  the  case  is  at 
present  standing  for  aignment  The  reasons  asngned  by  the  plaintiff'  in  error  (the  plaintiflriQ 
the  Queen's  Brach  and  defendant  in  the  Excbeiiner  Chamber)  are  the  following. 

I.  Because,  even  aasuming  that  the  profits  of  the  prebend  received  by  the  defendant  in  ^rwm 
had  cnnAted  ndaunHy  of  tha  dwin  nhwh  t^  plaLitiff  m  errar  had  in  Iht  pinfiii 
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with  the  mi  of  the  chapter,  such  a  rharc  is  within  the  provisionB  of  itat  S8 
H.  ^  c  1 1 ;  and  therefiirf ,  ^V^\  "ij  construcUon  of  the  verdict,  the  plaintiff  in  error  is  enti- 

&  iuMwn,  upon  the  nme*  afRtmption,  stat  6  dc  6  W.4,  c.  30,  in  directing  that  there  shall 
«r|aJ  to  the  treasurer  of  Queen  Xnqljs  j)ounty  the  profits  accruing  from  the  vacant  prebend, 
aad  that  they  shall  be  retained  by  bitn.'IfilKiv^  be  otherwise  ordered  by  competent  authority, 
ipedficaly  appropriated  to  the  individuaUpfehfnd  the  profits,  of  all  kinds,  receivable  in  respect 
tf  ndi  prebend,  and  thus  put  them,  as  they.*acori^,  in  the  predicament  of  the  profits  which 
iR  the  subject  of  the  enactment  of  stat.  28  H.*d,yr»M^«s.  3 :  and  therefore,  upon  any  construe^ 
lioB  ef  the  verdict,  the  plaintiff  in  error  is  entitled  U)  uidgment. 

HL  Because,  upon  the  same  assumption,  the  phmts  reived  by  the  treasurer  of  Queen 
Abds's  bounty  can  have  come  to  his  hands  only  by  virifie  of*  a  division,  among  the  several 
parts  of  the  ^pter,  of  the  profits  held  in  common  by  the  lsho!^r*flx)d,  immediately  upon  such 
dniMu,  the  share  apportioned  to  the  individual  prebend  woi»t^iib«Ai  the  predicament  of  the 
pnfiis  which  are  the  subject  of  the  enactment  of  stat  38  H.  8,  c.  U,;a*3  :.and  therefore,  upon 
any  eoostruction  of  the  verdict,  the  plaintiff  in  error  is  entitled  to  jfi(lgAiVnt% 

IV.  Because,  upon  the  same  assumption,  the  defendant  in  error  is,  at  *tfh/jj><Q,  as 

tetweea  himself  and  the  plaintiff  in  error,  not  entitled  to  deny  that  the  profit  /ec<(livd      [  *  1 02 

by  him  beloag  to  the  individual  prebend,  he  having  received  them  in  that  chavftcter 

only :  and  therefore,  upon  any  construction  of  the  verdict,  the  plaintiff  in  error  is  entitled  to 

jo^sment 

V.  Because  the  assumption  is  negatived,  as  to  the  whole  sum  demanded,  by  the  verdict,  if 
die  Court  of  Exchequer  Chamber  has  construed  stat  28  H.  8,  c.  11,  correctly;  for  that,  if 
profits  derivable  from  the  prebendary's  share  of  the  profits  which  he  held  in  common  with  the 
icflt  of  the  chapter  be  not  comprehended  in  the  description,  in  sect  3,  of  «« tithes,  fruits,  obla- 
tiooi,  obventions,  emoluments,  commodities,  advantages,  rents  and  all  other  whatsoever  revenues, 
eaaoalties  or  profits,  certain  and  uncertain,  afibring  or  belonging  to"  the  prebend,  they  cannot 
be  comprehended  in  the  description,  in  the  verdict,  of  **  the  net  profits*'  of  the  prebend :  so 
that,  taking  the  law  as  laid  down  by  the  Court  of  Exchequer  Chamlier  to  be  correct,  the  ver- 
dict is  unambiguous,  and  already  excludes  the  only  alternative  which  that  court  considered  to 
be  nofavouFahle  to  the  plaintiff  in  error:  and  therefore  the  plaintiff  in  error  is  entitled  to  judg- 
ment upon  the  only  construction  of  which  the  verdict  admits. 

YL  Because  the  language  of  stat  28  H.  8,  c.  11,  s.  3,  is  much  more  comprehensive  than 
thai  of  the  special  verdict :  and  whatever  provision  applies  to  «*  all"  **  profits  certain  and  on- 
eertain,"  must  apply  to  «  net  profits." 


•IN  THE  EXCHEQUER  CHAMBER.  [n03 

(Error  from  the  Queen's  Bench.) 

DOWNMAN  against  WILLIAMS  and  OTHERS,  Executors  of  WILLIAM 

JONES.     Tuesday,  Jpril  22. 

DeelantioD,  in  assumpsit,  alleged  a  promise  by  defendant  to  pay  plaintiff  a  certain  debt,  and 
lo  arrange  with  him  the  time  and  mode  of  paying  it  Issue  being  joined  on  Non  assumpsily 
a  special  verdict  was  found,  which  set  forth  a  letter  from  defendant  to  plaintifiC  containing 
the  foflowing  passage,  relied  upon  by  plaintiff  as  the  substantive  contract  **  Tour  bill  of 
charges  in  this  matter,  amounting  to  6272.  fis."  (the  sum  claimed  in  the  action,)  **  I  also 
undertake  (on  behalf  of  Messrs.  Esdaile  dc  Ca)  to  pay,  and  will  arrange  with  you  the  time 
and  mode."  An  earlier  part  of  the  letter  contained  an  unqualified  promise  by  defendant  to 
pay  plaintiff  another  sum ;  and  in  letters  written  shortly  before,  and  set  out  in  the  verdict, 
tibe  plaiatiff  and  defendant  named  E.  di&  Co.  as  the  parties  to  the  negotiations,  and  men- 
titoed  the  d^  now  daimed  as  ••  to  be  settled  and  paid  by  E.  dc  Co.,"  but  spoke  of  tha 
TfrgnliilTr-  as  to  other  debts  with  refereooe  mereiy  to  plainUff  and  defendant 

Otf,  by  the  Court  of  Excfaaqoer  Chamber,  that  the  fitsl^Deotioned  letter,  upon  the  fece  of  it, 
■mI  especially  when  eonneded  with  the  other  passagrs  above  mentioned,  imported,  as  lo  tha 
Mndauned,  only  an  oodertaking  by  defendant  as  agent  for  E.  dc  Co. ;  and  that,  in  defeull 
4nh9MMf«idi0ldinMly  tMio^  or  iridk%  fiK^fiomwhleU  it  raaiilod  by 
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implication,  that  there  was  a  want  of  authority  in  defendanl*t)^  give  such  onilertakinf,  m 
any  excess  of  his  aathority  in  giving  it,  defendant  was  entUfe<i*ta  judgment 


•  • 


On  the  decision  of  Jones  v.  Doummaji, Vrepdrted  in  4  Q.  B.  235, 
note  (a),  the  special  case  was  turned  iijtcf-jtl&pecial  verdict ;  the  defendant 
below  brought  error ;  and,  the  plaintiff  •be&w  having  died,  his  executors 
joined  in  error.  /%'•./ 

The  judgment  of  the  court  l)c!l9W**contains  the  substance  of  the  verdict, 
to  which  it  is  necessary  only  tolefdd  what  follows. 

The  special  verdict  jsfyedrthat  the  separate  estates  of  J.  Waters  and  D. 
Jones,  and  the  joiafihj^'separate  estate  of  J.  Waters  and  D.  Jones,  were 
solvent,  and  had.iji'ftifet  paid  205.  in  the  pound  on  all  the  debts  proved 
against  the  jsrif^ft 'except  the  debt  of  527/.  5^.,  and  would  have  paid  20*. 
in  the  poiln^  cb'that,  had  not  the  proof  of  it  been  expunged:  and  that 
the  joint  esta*te  of  the  three  bankrupts  (J.  Waters,  A.  Jones  and  D.  Jones) 
was  altogether  insolvent,  and  had  paid  no  dividend  whatever. 
*1041  *^^  following  two  letters,  not  mentioned  in  the  report  in  4  Q. 
B.  235,  were  noticed  in  the  argument  and  judgment. 

From  defendant  below  to  plaintiff  below. 

,,     ,       ^.  "CAurcA  Street  J  llth  Jfovember,  1834. 

«« My  dear  Sir, 

"  Purchase  of  your  claims  on  Waters  &  Co.  by  Esdaile  &  Co.     You 
were  to  send  me  a  schedule  of  all  deeds,  &c.,  relating  to  or  connected 
with  the  various  claims,  and  any  you  may  hold  to  which  the  assignees  of 
Waters  &  Co.  would  be  entitled  upon  the  principle  laid  down  in  my  letter 
of  the  30th  October.     I  shall  also  be  glad  to  have  a  schedule  of  the  deeds 
and  documents  in  your  possession,  Be  Pembrey,  upon  which  you  clearly 
have  a  lien:  and,  as  Messrs.  Waters  &  Co.,  by  agreement  on  the  llth 
April,  1831,  assigned  all  their  interest  in  these  works  to  Messrs.  Esdaile 
&  Co.,  the  latter  cannot  have  the  deeds,  &c.,  without  the  payment  of  your 
bill,  which  I  have  told  you  they  will  do :  and  I  am  now  ready  to  enter  into 
any  agreement  to  that  effect.    It  will  be  necessary,  also,  upon  your  being 
satisfied  on  this  score,  that  I  have  a  written  authority  from  you  to  expunge 
your  proof  for  it  from  the  file.     For,  adopting  the  same  principle  as  to  the 
marriage  settlement,  it  is  but  fair  that  the  estates  of  Messrs.  Waters  &  Co. 
should  be  exonerated,  and  Messrs.  Esdaile  &  Co.,  who  take  the  benefit, 
should  take  it  with  its  liabilities.     I  now  return  the  draft  agreement,  which 
you  will  have  the  goodness  to  alter,  so  as  to  embody  the  undertaking  pro- 
mised in  fo.  6.,  in  case  of  Messrs.  Esdaile  &  Co.  (as  they  have  done  or 
agreed  to  do)  not  taking  the  whole  of  your  claims  upon  themselves.     Had 
they  but  taken  part,  with  an  undertaking,  as  it  is,  I  believe,  usual  in  all 
*1051     ^^^^''^  ^^  *^^^  kind,  would  have  been  essential,  (sic)  although 
there  is  no  probability  of  its  being  requested,  as  a  considerable 
part  of  the  delay  which  has  arisen  on  the  settlement  had  its  origin  in  a 
careful  examination  of  the  nature  of  all  the  claims,  so  as  to  exclude  any 
which  could  be  disputable.     Your  schedule  may  now  be  completed^  ai 
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my  letter  of  the  30th  October  excluded  only  John  Waters's  and  David 
Jones's  settlement  bills.  The  time  for  payment  may  still  be  left  blank,  as 
those  we  can  fill  up  "when  the  draft  is  approved  of,  which  I  have  no  doubt 
of  receiving  from  Messrs.  Crowder  &  Maynard,  by  return  of  post. 

<«  H.  R.  DOWNMAN. 

"  W.  Jones,  Esq." 

In  answer  to  the  last-mentioned  letter,  the  plaintiff,  on  the  17th  day  of 
November,  a.  d.  1834,  addressed  to  the  defendant,  and  the  defendant  then 
received  of  and  firam  the  plaintiff,  the  following  letter. 

«<  Spilman  Street^  11th  J^Tovemhery  1834. 

«  My  dear  Sir, — Purchase  of  my  claims  by  Messrs.  Esdaile  &  Company. 
The  schedule  of  all  deeds  and  documents  in  my  possession  relative  to 
Pembrey  concerns,  and  upon  which  I  have  a  lien  to  the  amount  of  my  bill 
of  costs,  amounting  to  527/.  5s.,  proved  against  the  joint  estate  of  John 
Waters  and  David  Jones.  I  am  ready  to  enter  into  such  an  agreement  as 
you  propose,  and  to  sign  a  written  authority  to  enable  you  to  expunge  my 
proof  for  that  debt,  leaving  it  to  be  settled  and  paid  by  Messrs.  Esdaile 
&  Company,  according  to  such  agreement.  You  will  please  to  prepare 
such  an  authority  as  you  may  deem  sufficient  for  that  purpose.  In  t*iqq 
"•respect  to  my  bills,  amounting  to  53i.  75.  2d.  for  the  marriage 
settlement  of  Mr.  John  Waters,  I  will  send  you  this  bill,  and  deliver  you 
the  lease  of  Treventy,  Pantdufa  and  Foxhall,  included  in  the  schedule, 
with  many  thanks  for  the  promise  to  have  the  amount  paid  me.  And  my 
proof,  as  far  as  regards  this,  may  be  expunged.  In  regard  to  David 
Jones's  settlement,  I  consent  to  take  the  trustees  and  David  Jones's  father- 
in-law  as  the  paymasters  of  my  bill  for  the  settlements,  for  the  good  reasons 
stated  in  your  letter;  and  I  have  no  doubt  they  will  pay:  and  therefore  my 
proof,  as  far  as  regards  this,  may  also  be  expunged  from  the  file.  And  I 
shall  be  perfectly  satisfied  with  all  such  arrangements  as  you  may  think 
proper  and  suggest  in  all  these  matters  in  regard  to  myself.     I  am,"  &c. 

«<  William  Jones. 

*«H.  R.  Downman,  Esq." 

The  case  was  argued  in  last  Michaelmas  vacation,  November  27th, 

1844,  before  Tindal,  C.  J.,  Maule  and  Cresswell,  Js.,  and  Parke, 
Alderson  and  Rolfe,  Bs.  ;  and,  in  last  Hilary  vacation,  February  3d, 

1845,  before  Tindal,  C.  J.,  Coltman,  Maule  and  Cresswell,  Js.,  and 
Parke,  Aldcrson,  Rolfe  and  Platt,  Bs.  ;  by  Chilton  for  the  plaintiff  in 
error,  (defendant  below,)  and  Evans  for  the  defendant  in  error  (plaintiff 
below). 

The  following  authorities,  not  mentioned  in  the  report  of  the  argument 
in  the  Queen's  Bench,  were  cited. 

Paley  on  the  Law  of  Principal  and  Agent,  368,  3d  ed.  by  Lloyd ;  Ex 
parte  Hartop,  12  Ves.  349,  362 ;  Thomson  v.  Davenporty  9  B.  &  C.  78, 
90,  and  the  commentary  upon  it  in  2  Smith's  Leading  Cases,  r«iQ7 
p.  222;  •Goodbaylie^s  Case^  note  to  Jilford  v.  Eglisjield,  2  Dyer,     ^ 
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230  b ;  Evans  v.  Duncombe,  1  C.  &  J.  372,  S.  C,  1  Tyrwh.  283,  and 
Hudson  V.  Handky^  1  C.  &  J.  373,  and  ib.  note  (b),  there  cited ;  Sves<m 
V.  Conington,  1  B.  &  C.  160 ;  In  re  Paterson,  1  Dowl.  P.  C.  468 ;  JSfci. 
lings  V.  Jones^  3  Bing.  70 ;  Chaavel  v.  Chimelliy  4  B.  &  Ad.  590 ;  Walker 
V.  JlrleU,  1  Dowl.  P.  C.  61 ;  Leadbeater  v.  Farrow^  5  M.  &  S.  345 ;  John- 
son V.  OgUby,  3  P.  W.  277 ;  Bowen  v.  Morris^  2  Taunt.  374 ;  SpUiU  v. 
Lavender,  2  Br.  &  B.  452 ;  Thomas  v.  Edwards,  2  M.  &  W.  215 ;  Wilson 
V.  Barthrop,  2  M.  &  W.  863 ;  Polfdll  v.  Walter,  3  B.  &  Ad.  114 ;  Jones 
V.  LitUedale,  6  A.  &  E.  486,  490 ;  lEggins  v.  Senior,  8  M.  &  W.  834  ; 
Mrton  V.  Herron,  Ry.  &  M.  229 ;  1  Sugden's  Vend,  and  P.  53,  c.  1.,  s.  5, 
§  7,  11th  ed. ;  Story  on  Agency,  118,  eh.  vii.,  s.  147,  ed.  London,  1839; 
Ib.  230,  ch.  X.,  s.  269 ;  Kennedy  v.  Gouveia,  3  Dowl.  &  R.  503. 

For  the  plaintifT  in  error  it  was  also  pointed  out  that,  in  strictness,  the 
special  verdict  ought  to  have  found  the  want  of  authority  as  a  distinct  fact, 
in  order  to  entitle  the  defendant  in  error  to  recover ;  and  that  the  court 
could  not,  properly,  draw  such  an  inference  of  fact  from  evidence  set  out 
in  the  special  verdict.  As  to  this,  Sanders  v.  VanzeUer,  4  Q.  B.  260. 
272,  277.  Cur.  adv.  vuli. 

TiNDAL,  C.  J.,  now  delivered  the  judgnient  of  the  court. 

The  only  question  for  the  determination  of  the  Court  of  £rror  arises 
upon  the  first  issue  joined  between  the  parties,  viz.,  whether,  upon  the 
*1 081  ^^^^>  found  by  the  jury  *in  their  special  verdict  as  to  the  issue  upon 
the  plea  of  non-assumpsit,  the  jury  ought  to  find  that  the  defendant 
below  (the  now  plaintifT  in  error)  did  promise  in  manner  and  form  as  the 
plaintiff  below  has  alleged.  For,  as  to  the  second  and  last  issues,  upon 
which  the  Court  of  Queen's  Bench  have  directed  the  verdict  to  be  entered 
for  the  plaintiff  below,  and  have  given  judgment  accordingly,  there  was 
no  real  question  made,  in  the  course  of  the  argument  before  us,  that  the 
verdict  as  to  those  pleas,  or  the  judgment  thereon,  ought  to  be  disturbed  : 
nor  indeed  is  there  any  valid  ground  for  objection  against  either. 

As  to  the  first  issue,  the  Court  of  Queen's  Bench,  when  the  matter  was 
argued  before  them  in  the  form  of  a  special  case,  came  to  the  conclusion 
that  the  letter  written  by  the  defendant  on  the  26th  November,  1834, 
upon  which  the  action  is  grounded,  was  framed  in  such  terms  as  to  make 
it  impossible  to  ascertain  with  certainty,  from  the  language  of  the  letter 
alone,  whether  it  created  a  personal  liability  by  the  defendant  or  not,  and 
that  the  special  case  disclosed  evidence  from  which  inferences  might  fairly 
be  drawn  in  favour  of  either  conclusion.  But  that  court,  at  the  same  time, 
reasoning  upon  the  facts  which  were  placed  before  them  in  the  special 
case,  and  availing  themselves  of  the  power  which  they  possessed  of  draw- 
ing inferences  from  the  facts  stated,  arrived  at  the  conclusion  that  Down* 
man  had  only  a  special  authority,  as  an  agent,  clearly  limited  in  its  extent 
by  the  principals,  and  falling  short  of  sanctioning  the  particular  undertaking 
into  which  he  entered :  that  no  action  would  therefore  lie  on  the  under*' 
taking  against  the  principals :  and,  consequently,  that  the  defendant  below 


n 
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must  be  held  to  hare  made  himself  persanally  liable.  But  we,  sitting  as 
as  a  Court  of  Error,  are,  upon  *well  recognised  principles  of  law,  r»inQ 
strictly  restrained  to  the  facts  found  by  the  jury  and  stated  in  the 
special  verdict.  And,  looking  st  the  terras  of  the  letter  itself,  and,  still 
more,  calling  in  aid  of  its  construction  the  correspondence  set  out  in  the 
special  verdict  wiiich  preceded  and  gave  rise  to  that  letter,  and  which 
may  be  considered  as  part  of  the  same  transaction,  we  think  it  imports, 
upon  the  face  of  it,  an  undertaking  made  by  Downman  as  agent  of  the 
Esdailes ;  and  that  the  fecial  verdict  does  not  state  directly,  nor  is  it  to  be 
inferred  by  necessary  implication  from  the  facts  found  in  the  verdict,  that 
there  was  a  want  of  authority  on  his  part  to  make  such  undertaking,  or 
any  excess  of  his  authority  in  making  it. 

As  to  the  first  point,  the  very  terms  of  the  letter  itself,  I  "  undertake 
(on  behalf  of  Messrs.  Esdaile  and  Co.)  to  pay,"  would  seem  to  us,  in  their 
natural  meaning,  to  point  rather  to  a  promise  made  by  one  person  as 
agent  for  another  than  as  intended  to  bind  the  party  speaking  in  the  cha- 
racter of  a  principal ;  for,  upon  the  latter  supposition,  there  would  appear 
to  be  no  reason  whatever  for  mentioning  the  name  of  the  principal.     To 
say  the  least,  however,  the  expression  is  capable  of  bearing  this  construc- 
tion ;  and,  when  contrasted  with  the  form  of  expression  used  by  the  de- 
fendant in  the  part  of  the  same  letter  immediately  preceding,  viz.,  c<your 
bill  of  costs,"  «( amounting  to  532.  7^.  2(2.,  /  undertake  to  have  paid  to 
you^^'*  the  distinction  between  the  two  modes  of  expression  strongly  con- 
firms the  interpretation  we  think  it  demanded  in  itself.     But  the  letter 
written  by  the  defendant  to  William  Jones,  the  plaintiff  below,  and  dated 
the  11th  November,  1834,  informs  him  that  Messrs.  Esdaile  cannot  have 
the  deeds  of  the  Pembrey  estate  without  the  payment  of  the  plaintiff's 
bill,  (that  is,  the  sum  of  *527/.  6s.,  for  which  the  action  is  brought,)     p»j .  q 
which  (the  defendant  states)  he  has  already  told  the  plaintiff  below     ^ 
the  Messrs.  Esdailes  would  do :  and  he  then  continues  thus,  <«  I  am  now 
ready  to  enter  into  any  agreement  to  that  effect."    The  plaintiff,  by  his 
answer  to  this  letter,  written  on  the  17th  November,  with  respect  to  the 
same  above-mentioned  debt  of  5272.  5s.,  states  himself  ready  to  enter  into 
such  agreement  as  the  defendant  had  proposed,  and  to  sign  a  written  au- 
thority to  enable  him  to  expunge  the  proof  of  that  debt,  «« leaving  it  to  he 
settled  and  paid  by  Messrs.  Esdaile  and  Company^  according  to  such  agree- 
ment :"  and  the  letter  then  furtlier  states  that,  as  to  the  bills  amounting 
to  532.  Is.  2<2.,  he  will  deliver  up  some  leases  on  which  he  claims  a  lien, 
«  with  many  thanks  for  the  promise  to  have  the  amount  paid  me."   Upon 
comparing  toge^er  the  language  of  the  letter  of  the  26th  November,  upon 
which  the  action  is  brought,  with  the  language  of  that  to  which  we  have 
just  adverted,  we  think  the  necessary  result  is,  that  the  undertaking  on 
wfaidi  the  acti(Mi  was  brought  was,  a«  we  have  before  stated,  an  undertak- 
ing given  by  the  defendant  as  agent  of  the  Messrs.  Esdailes,  and  not 
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given  ia  his  own  individual  capacity ;  and  that  it  was  so  understood  to  be 
given  by  the  plaintiff  below. 

On  the  part  of  the  defendant  in  error,  however,  it  was  contended  by 
Mr.  Evans  that,  in  point  of  law,  the  letter  of  the  26th  of  November  must 
necessarily  import  an  undertaking  by  Downman,  the  defendant,  in  bis 
own  individual  capacity,  and  that  it  could  not  be  construed  as  an  under- 
taking which  would  bind  the  principal.  If  such  should  be  the  necessary 
construction  in  point  of  law,  there  would  be  an  end  of  all  further  doubt. 
But  we  think  none  of  the  cases  referred  to  establish  that  position. 
m-t-t^-i  *In  Jippkton  v.  Binks^  5  East,  148,  upon  which  the  most  reli- 
ance was  placed,  the  only  point  decided  was  that  a  man  who 
covenanted  for  himself  and  his  heirs,  under  his  own  hand  and  seal,  for  the 
act  of  another,  should  be  personally  liable,  though  he  described  himself  as 
agent  in  the  deed :  a  very  different  proposition  from  that  now  before  us : 
for  the  question  before  us  is  more  properly  this :  if  a  person  enters  into  a 
contract  in  writing,  describing  himself  as  agent,  and  naming  his  princi- 
pal, whether  the  principal  shall  be  bound,  provided  the  agent  had  au- 
thority to  enter  into  the  contract  on  his  behalf;  a  point  which  we  consider 
too  clear  to  admit  of  doubt  or  argument. 

If,  then,  this  contract,  upon  its  legal  construction,  be,  as  it  appears  to 
us  it  is,  a  contract  entered  into  by  an  agent  on  behalf  of  his  principal,  the 
only  ground  on  which  the  agent  could  become  personally  liable  on  such 
contract  is  that  which  has  been  stated  by  Mr.  Justice  Story  in  his  Com- 
mentaries on  the  law  of  agency,  which  has  been  so  often  referred  to  in  the 
course  of  the  argument. 

But,  even  if  the  law  be  as  there  laid  down,  in  order  to  create  or  let  in 
such  personal  liability,  the  want  of  authority  on  the  part  of  the  agent  must 
be  found  by  the  jury.  And,  as  the  letter  of  the  26th  November  is  the 
plaintiff's  evidence,  and  as  it  is  the  only  evidence  by  which  he  affects  the 
defendant,  either  as  agent  or  principal,  and  as  such  liability  is,  upon  the 
face  of  the  letter,  a  liability  as  agent,  or,  to  say  the  least  of  it,  equivocal, 
we  think  the  burden  is  imposed  upon  the  plaintiff  below  of  showing,  by 
clear  proof,  that  there  was  no  such  agency  or  authority  as  is  stated  in  such 

*1121    ^^^^^^»  *^^  ^^^  ^^  authority  of  the  agent,  such  as  it  was,  has  been 
exceeded. 

But  we  all  agree  in  thinking  that,  upon  the  facts  stated  in  this  special 
verdict,  neither  the  defect  nor  the  excess  of  the  authority  of  the  agent  is 
found  by  the  jury  directly,  nor  is  either  to  be  inferred  by  necessary  im- 
plication from  the  facts  found  in  the  special  verdict. 

We,  therefore,  think  the  judgment  of  the  court  below,  so  far  as  relates 
to  the  first  issue,  is  to  be  reversed,  and  judgment  thereon  entered  for  the 
plaintiff  in  error ;  and,  as  to  the  residue,  the  judgment  to  be  affirmed. 

Judgment  reversed  as  to  the  first  issue;  affirmed  as  to  re8idue.(a) 

(a)  See  the  next  caee. 


^ 
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The  following  decision  in  the  court  below  took  place  in  Trinity 

term,  1844. 

WILUAMS,  Clerk,  DAVIES,  and  BROCK,  Executors  of  WILLIAM 
JONES,  deceased,  against  DOWNMAN.     J\iesday,  June  25,  1844. 

Quttrr,  in  what  cases  the  court  can  make  a  special  order,  by  Tirtae  of  stat  6  G.  4,  c  96,  a.  I, 
permitting  a  plaintiff  in  error  to  proceed  without  giving  bail. 

Bot  where,  in  an  action  of  aasompat,  a  special  Terdict  had  been  agreed  upon  in  this  court,  for 
the  purpose  of  bringing  the  case  before  the  Exchequer  Chamber,  and,  after  judgment,  a 
writ  of  error  was  sued  out,  but  the  defendant  in  error  died,  and  the  writ  then  lapsed,  with- 
oat  material  laches  on  the  part  of  the  plaintiff  in  error,  whereupon  the  representatives  of  the 
defendant  in  error  sued  out  a  sci.  fiu  against  the  faith  of  his  agreement,  this  court,  in  the 
exercise  of  its  general  authority,  stayed  proceedings  on  the  sci.  fa.  without  requiring  bail  in 
enor,  the  plaintiff  in  error  undertaking  to  proceed  without  delay,  and  that,  if  the  judgment 
below  were  affirmed,  the  defendants  in  enror  shouki  immediately  have  judgment  on  the 

SCU&. 

In  Trinity  term,  1844,  a  rule  was  obtained  calling  on  the  above-named 
plaintifls  to  show  cause  why  proceedings  in  this  action  upon  scire  facias 
should  not  be  ^stayed  until  after  the  decision  of  the  Court  of  Error  r,^ .  q 
in  Downman  v.  WUliams^  ante,  p.  103,  defendant  undertaking, 
in  the  event  of  the  judgment  below  being  affirmed,  that  the  present  plain- 
tiffs should  immediately  thereupon  be  entitled  to  judgment  on  the  sci.  fa. 
The  motion  was  made  on  affidavits,  of  which  the  material  part  was  as 
follows. 

Jones,  the  testator,  sued  Williams  in  the  Court  of  Exchequer,  and  ob- 
tained a  verdict  for  527/.  6«.,  which,  on  motion,  was  set  aside  and  a  non- 
suit entered,  the  court  being  of  opinion  that  Williams  was  not  liable  per- 
sonally on  the  undertaking  which  was  the  ground  of  action.  Jones  sued 
Williams  again  in  the  Court  of  Queen's  Bench,  on  the  same  undertaking, 
and  was  nonsuited  at  the  Carmarthenshire  Lent  assizes,  1839.  He  ob- 
tained a  rule  nisi  for  a  new  trial :  but,  on  the  case  coming  on  to  be  argued, 
(June  20th,  1840,)  ChiUon^  who  showed  cause,  contended  that  the  facts 
raised  precisely  the  same  point  which  had  been  argued  in  the  Court  of 
Exchequer,  and  that  the  defendant  ought  not  to  bring  before  this  court  the 
very  question  which  had  already  been  decided  between  the  same  parties 
by  a  court  of  co-ordinate  jurisdiction.  EvanSy  who  supported  the  rule, 
admitting  that  the  facts  were  not  altered,  the  court  declared  their  opinion 
that  CkUton^s  argument  was  well  founded,  and  that  the  rule  must  be  dis- 
charged unless  the  plaintiff  would  agree  to  the  following  terms :  That 
plaintiff  should  pay  the  costs  of  the  second  trial,  and  that  the  facts  should 
be  stated  in  a  special  case  for  the  opinion  of  the  court,  with  liberty  for 
eidier  party  to  turn  such  special  case  into  a  special  verdict,  in  order  to 
obtain  the  opinion  of  a  Court  of  Error  on  the  questions  at  issue.  The 
terms  were  acceded  to ;  and  a  rule  was  made  accordingly.  *The  r»i  14 
case  was  stated,  and  argued  in  this  court ;  and  judgment  was  ■- 
given  for  the  plaintiff  in  Hilary  vacation,  1842.(a) 

(a)  Jonu  T.  Jkwnmant  4  Q.  B.  335,  note  (a). 

VOL.  vn.  10  G  ' 
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A  special  verdict  was  afterwards  settled  and  approved  by  the  parties, 
and  judgment  thereon  signed.  Defendant  soed  out  a  writ  of  error :  but, 
before  allowance  thereof,  and  pending  an  application  to  a  judge  at  cham- 
bers to  dispense  with  bail  in  error,  the  plaintiff  Jones  died,  (February  left* 
1843,)  leaving  the  now  plaintiffs,  Williams,  Davies,  anid  Brock,  his  exe- 
cutors. Brock  was  then  a  minor.  It  being  uncertain  whether  the  exe- 
cutors would  seek  to  enforce  the  judgment,  and  some  time  elapsing  be- 
fore the  will  was  proved,  the  writ  of  error  was  never  allowed ;  and  it  ex* 
pired.  Probate  was  granted  to  Williams  and  Davies  on  May  10th,  1843, 
and,  on  24th  August,  1843,  to  Brock,  who  had  then  attained  his  full  age. 
In  Hilary  vacation,  1844,  the  now  plaintiffs  issued  a  sci.  fa.  on  the  judg- 
ment ;  and  defendant  appeared  to  the  writ  His  attorneys  then  wrote  to 
the  attorneys  for  the  plaintifis,  stating  the  facts  above  set  forth,  and  sug- 
gesting that  proceedings  should  be  stayed  until  the  decision  of  a  Court 
of  Error,  defendant  consenting,  in  the  event  of  judgment  below  being 
affirmed,  that  plaintiffs  should  have  immediate  judgment  on  the  sci.  fa. 
The  defendant's  attorneys  also  requested  a  consent  to  their  proceeding  in 
error  without  bail.  These  proposals  were  not  acceded  to ;  and  the  plain- 
tifis served  a  declaration  in  the  sd.  &.  In  the  mean  time  defendant  had 
obtained  a  second  writ  of  error,  returnable  the  last  day  of  this  term ;  and 
the  same  had  been  allowed :  of  which  allowance,  and  the  grounds  of 
error,  due  notice  was  given  to  the  plaintiffs.  The  affidavits  stated  that 
4,^.^1  ^'the  writ  of  error  was  sued  out  bona  fide,  and  not  for  delay  ;  that 
defendant,  for  reasons  which  he  set  forth,  was  unable  to  obtain 
bail  in  error;  and  that  justice  would  be  furthered  by  granting  this  appli- 
cation. The  defendant  also  went  into  details  on  the  original  merits  of  the 
case.     In  Trinity  term,  1844,(a) 

Evans  and  John  Henderson  showed  cause.  Supposing  that  the  court 
could  dispense  with  bail,  no  sufficient  reason  is  shown.  The  defendant 
has  evidently  been  guilty  of  laches ;  and  it  does  not  appear  that  he  has 
even  now  assigned  errors.  But  the  court  has  not  the  supposed  power. 
Stat.  3  Ja.  1,  c.  8,  enacted  that  no  execution  should  be  stayed  on  writ  of 
error  or  supersedeas  thereon,  for  reversing  any  judgment  given  or  to  be 
given  in  any  action  of  debt  on  single  bond  for  debt,  or  on  obligation  con- 
ditioned for  payment  c(  money  only,  or  on  any  action  of  debt  for  rent, 
or  upon  any  contract,  sued  in  the  courts  of  record  at  Westminster,  or  in 
the  counties  palatine,  or  in  the  courts  of  great  sessions  in  Wales,  unless 
recognisance  were  given,  &c.  Stat.  16  &  17  Car.  2,  c.  8,  s.  3,  enacted 
that  no  execution  should  be  stayed  in  any  of  those  courts  by  writ  of  error 
or  supersedeas  thereupon,  <<  aft^  verdict  and  judgment  thereupon,  in  any 
action  personal  whatsoever,"  unless  recognisance  were  first  given  accord- 
ing to  the  former  statute ;  and  provision  was  then  made  to  a  like  effect  in 
the  cases  of  writ  of  dower  and  action  of  ejectione  firmse.     Then  stat« 

(a)  June  10th.    Before  Patteaon  and  Coleridge,  Ja.,  Lord  Denman,  C.  J.,«iid  ^^^Uiamn^i. 
having  left  the  oourt 
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6  G.4,  c.  96,  «  for  preventing  the  delajs  occasioned  to  creditors  by  firivo* 
lous  writs  of  error  brought  on  judgments  given  in"  the  before-mentioned 
'courts,  enacts,  <«  That  upon  any  judg^ient  hereafter  to  be  given     r*i  ig 
in  any  of  the  said  courts  in  any  personal  actioni  execution  shall 
not  be  stayed  or  delayed  by  writ  of  error  or  supersedeas  thereupon,  with- 
out the  special  order  of  the  court,  or  some  judge  thereof,  unless  a  recog- 
nisance ivith  condition"  according  to  stat.  3  Ja.  1,  c.  8,  «be  first  acknow- 
leged,"  &c.     The  act  of  6  G.  4  first  introduces  the  words  <*  without  the 
special  order,"  &c.     This  exception  must  be  taken  as  extending,  not  to 
the  cases  specified  in  the  former  acts,  but  only  to  such  as  are  newly  pro- 
vided for  by  the  statute  giving  the  exception.     A  different  construction 
would  attribute  to  the  statute  the  effect  of  repealing  and  consolidating  the 
former  enactments :  but  it  does  not  profess  either  to  repeal  or  to  re-enact. 
The  view  relied  upon  by  the  plaintiffs  is  also  taken  in  1  Archb.  Pract. 
d63,(a}  where  it  is  said :  «<  Bail  in  error  therefore  is  now  necessary  in  all 
cases  after  judgment  for  the  plaintiff  in  any  personal  action,  whether  after 
verdict  or  default,  unless  it  be  otherwise  ordered  by  the  court  or  a  judge ; 
and  it  should  seem,  that  such  order  could  not  be  made  in  any  of  those 
actions  in  which  the  statutes  previous  to  the  above  act  of  6  G.  4,  require 
bail  in  error."     [Coleridge,  J.    What  force  do  you  give  to  stat.  6  G.  4, 
c.  96,  s.  1,  on  your  construction  ?]    Stat.  16  &  17  Car.  2,  c.  8,  s.  3,  ap- 
plied only  to  the  case  of  judgments  after  verdict :  by  stat.  6  G.  4,  c.  96, 
the  former  regulation  is  extended  to  judgments  generally :  the  intention 
may  have  been  to  provide  that,  in  the  class  of  actions  newly  brought  with- 
in the  rule  as  to  bail  by  the  words  « any  judgment"  «in  any  personal 
action,"  the  court  might  make  a  special  order  if  the  ^judgment    r^n^ 
was  not  on  verdict :  as  in  the  case  of  judgment  by  default  on  a 
mere  slip.     [Coleridge,  J.     Why  may  not  this  statute  have  extended  the 
former  ones  to  all  judgments  in  personal  actions,  and  at  the  same  time 
introduced  an  exception  applicable  to  all  ?]    There  is  no  such  provision. 
[CoLEaiDGE,  J.     The  words  are  general.]     They  do  not  show  any  design 
to  interfere  with  the  cases  provided  for  by  the  earlier  statutes. 

CkiUan  and  E.  V.  WUliamSf  contra.  The  affidavits  sufficiently  explain 
the  delay.  It  could  not  be  the  defendant's  duty  to  proceed  with  the  writ 
of  error  after  Jones's  death  till  a  sci.  fa.  was  sued  out.  It  was  not  clear 
that  the  representatives  would  proceed  after  two  conflicting  decisions  on 
the  point  in  dispute ;  nor  could  the  defendant  know,  till  a  sci.  fa.  issued, 
^hat  parties  were  to  be  made  the  defendants  in  error.  The  writ  having 
is^ed,  his  only  course  was  to  make  this  application.  He  could  not  plead 
to  the  sci.  fa.  that  a  writ  of  error  was  depending;  Snook  v.  Mattock^  5  A. 
k  £.  239.  (ft)  As  to  the  power  of  the  court ;  in  2  Tidd's  Pract.  1154,  9th 
ed.,  it  is  said,  referring  to  stat.  6  G.  4,  c.  96 :  «« By  this  statute,  bail  in 
<vror  is  now  required  in  all  cases,  after  judgment  for  the  plaintiffy  in  any 

(a)  7th  ed.     See  ed.  8,  p.  493,  4. 

(6)  And  lee  Doe  ▼.  Wright,  10  A.  &  E.  768. 
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personal  action,  i^hether  after  verdict  or  by  default,  &c.,  unless  it  be  other- 
wise ordered  by  the  court  or  a  judge."  The  words  of  the  act  are  general, 
and  fully  bear  out  this  construction.  The  distinction  between  judgments 
after  verdict  and  by  default  is  immaterial;  the  judgment  in  every  case  is 
one  which  is  expected  to  come  under  the  review  of  a  Court  of  Error.  And, 
*1181  ^^^^^^'^^  ^^  ^^  construction  of  ^these  statutes,  the  court  would 
not  allow  itself  to  be  fettered  by  them  if  it  saw  that  proceedings 
in  a  cause  were  taken  in  violation  of  a  contract  between  the  parties. 
The  court  may  always,  in  furtherance  of  justice,  grant  a  stay  of  execu- 
tion ;  and  it  will  do  so  where  there  has  been  an  implied  consent  that  no 
ipmediment  shall  be  offered  to  a  proceeding  in  error,  and  an  attempt  is 
made  to  frustrate  that  consent.  [Coleridge,  J.  Do  you  say  that  this  could 
have  been  done  before  stat.  6  G.  4,  c.  96,  in  a  case  under  the  former  sta- 
tutes, although  they  say  that  «  no  execution  shall  be  stayed?"]  That  must 
mean,  under  ordinary  circumstances.  [Patteson,  J.  Under  any  circum- 
stances, can  the  court  order  what  the  statute  says  it  shall  not  ?]  Suppose 
there  had  been  an  express  agreement  that  the  writ  of  error  should  proceed 
without  bail,  in  the  case  now  before  the  court ;  must  the  proceeding  in 
error  nevertheless  be  defeated  ?  The  obstacle  raised  here  is  against  faith; 
and  in  such  a  case  the  court  has  an  authority  independent  of  the  statute, 
even  if  its  meaning  be  that  contended  for  on  the  other  side. 

{Collins  V.  Gtoyrvnej  1  Man.  &  G.  638,  and  note  (a)  ibid.,  were  referred 
to  on  both  sides ;  but  the  court  said  that  the  decision  there  bore  only  on 
the  practice  of  paying  money  into  court  in  lieu  of  bail.) 

Cur.  adv.  vuU. 

Patteson,  J.,  now  delivered  the  judgment  of  the  court.  After  stating 
the  material  facts,  and  the  nature  of  the  application,  his  lordship  said : 

The  point  was  argued  before  my  brother  Coleridge  and  myself:  and  it 
*1191  ^^^  contended  that  we  had  no  *power  to  grant  what  was  required ; 
^  for  that  the  statutes  3  Ja.  1,  c.  8,  and  16  &  17  Car.  2,  c.  8,  s.  3, 
gave  no  discretion  as  to  dispensing  with  bail,  and  that  stat.  6  G.  4,  c.  96, 
s.  1,  conferred  no  new  power  except  in  certain  cases  where  there  had  been 
judgment  without  verdict.  On  this  point  we  abstain  from  giving  any 
opinion.  But,  in  the  present  case,  the  arrangement  made  in  this  court 
mvolved  almost  the  certainty  of  a  writ  of  error ;  and  the  now  plaintiff  in 
error  gave  up  advantages  on  the  faith  of  that  arrangement.  We  bold  that 
in  such  a  case  we  have  the  power  to  do  what  is  here  required ;  and  we 
think  that  the  present  circumstances  afford  ground  for  exercising  it. 

The  rule  will  therefore  be  absolute,  the  plaintiff  in  error  undertaking  to 
proceed  without  delay. 

Rule   absolute   as  prayed ;  but  with  the  addition  of  the  words 
(( without  costs,"  after  <« error;"  and,  at  the  end,  the  words 
'^  «  And  also  undertakmg  to  proceed  with  the  writ  of  error  without 

!  *  delay." 
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•The  QUEEN  against  The  Inhabitants  of  ORTON.     Wednesday,    [*120 

The  Kimmons  of  a  jasttce,  requiring  a  party  poeaesaed  of  documento  to  attend  as  a  witness  and 
produce  each  documenti  on  the  hearing  of  an  application  for  an  order  of  removal  is,  not 
equivalent  to  a  subpcona  duces  tecum ;  and  secondary  evidence  is  not  admissible  on  proof 
that  such  aummons  has  been  served  and  disobeyed. 

80  held,  where  the  person  served  was  an  overseer  of  the  parish  to  which  it  was  proposed  to 
remove,  and  the  summons  (headed  <*  Summons  to  witness")  was  addressed  to  the  overseers, 
requiring  them  to  produce  the  rate-books. 

On  appeal  against  an  order  of  two  Justices  of  the  county  of  Lancaster, 
for  the  removal  of  Robert  Pickthall  and  Agnes,  his  wife,  and  their  children, 
from  the  township  of  Burrow  with  Burrow,  in  the  county  of  Lancaster,  to 
the  parish  of  Orton,  in  the  county  of  Westmoreland,  the  sessions  (January, 
1844)  confirmed  the  order,  subject  to  the  opinion  of  this  court  on  a  case, 
the  material  parts  of  which  were  as  follows. 

In  the  examinations  upon  which  the  order  was  made,  Robert  Pickthall 
said :  « In  the  year  1837,  I  took  of  the  Rev.  Mr.  Sawrey  of  Stainmore  a 
farm  situate  in  the  parish  of  Orton,  called  Raisegill  Hall,  for  the  term  of 
two  years,  at  the  rent  of  36/.  per  annum.  I  occupied  and  resided  upon 
the  same,  under  the  said  taking,  from  Whitsuntide,  1837,  for  the  two  years 
then  next  ensuing,  and  paid  the  whole  rent  for  the  same,  and  all  poor  rates 
for  the  said  term."  The  examination  then  stated  a  further  taking  and 
occupying  of  the  same  farm  in  1839,  and  payment  of  rent  and  rates  for 
the  two  years  next  following.     <<  In  1842  I  went  to  Ingleton  :"  &c. 

John  Tennant  said :  «  At  the  request  of  the  overseers  of  Burrow  with 
Burrow  I  served,  on  Thursday  last,  a  summons,  of  which  the  following  is 
a  copy,  on  James  Ellwood,  one  of  the  overseers  of  the  poor  of  the  parish 
of  Orton  aforesaid  in  the  county  of  Westmoreland.  He  admitted  that  R. 
Pickthall,  the  pauper,  belonged  to  their  parish.  He  talked  about  appear- 
ing here  to  day  in  pursuance  of  the  said  summons  ;  but  I  have  not  seen 
him  here  to  day.  I  saw  the  pauper's  name  in  the  *Orton  Poor  rate  r«t  01 
book  for  the  year  1840  in  respect  of  the  Raisegill  Hall  estate. 

«« Copy  of  summons  referred  to. 

"  Summons  to  witness.  County  of  Lancaster.  You  are  hereby,  in  her 
majesty's  name,  required  to  be  and  personally  to  appear  before  me  or 
such  other  of  her  majesty's  justices  of  the  peace  and  quorum  in  and  for 
the  said  county  as  shall  be  present  at  the  Rose  and  Crown  Hotel  in 
Kirkby  Lonsdale,  in  the  county  of  Westmoreland,  on  Thursday,  the  6th 
<iaf  of  July  now  next  ensuing,  at  11  o'clock  in  the  forenoon,  to  give  such 
evidence  as  you  know  touching  the  settlement  of  Robert  Pickthall,  for- 
merly of  the  parish  of  Orton,  but  now  resident  and  chargeable  to  the 
township  of  Burrow  with  Burrow,  in  the  county  of  Lancaster,  and  to 
bring  with  you  and  produce  before  the  said  justices  all  books  of  rates  or 
ttsessments  made  for  the  relief  of  thie  poor  within  your  parish  during  the 
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years  1837,  1838,  1839,  1840,  and  1841.     Herein  fail  not  at  your  peril. 
Dated  this  29th  day  of  June,  a.  d.  1843. 

"  W.  GiLLISON   BELL.(a)       [l.  S.] 

«<  To  the  overseers  of  the  poor  of  the  parish  of  Orton  in  the  said  county 
of  Westmoreland." 

The  grounds  of  appeal  were  as  follows.  "  I.  That  the  order,  and  ex- 
aminations on  which  the  same  are  founded,  are  bad  and  defective  in  point 
of  law,  and  that  the  said  examinations  contain  no  evidence  on  which  the 
said  order  can  or  ought  to  have  been  legally  made  or  founded ;  and  that, 
if  legal  evidence  of  such  settlement  was  given  before  the  said  justices 
making  the  said  order,  no  copy  of  such  examination  hath  been  sent  to  us 
*1221  ^y  y^^  ^^^  ^^^^  overseers  and  churchwardens  of  the  said  *township 
of  Burrow  with  Burrow  pursuant  to  the  statute ;  nor  was  there  any 
evidence  given  to  or  before  the  said  justices  that  the  said  R.  Pickthall  had 
ever  been  assessed  to  the  poor  rates  in  respect  of  the  said  fiirm  or  farms, 
or  in  any  way  or  manner  whatever." 

The  appellants  also  traversed  the  settlement  of  the  pauper  in  Orton, 
and  alleged  a  subsequent  settlement  gained  in  the  township  of  Ingleton. 

On  the  trial  of  the  appeal,  the  respondents  proceeded  to  prove  their 
settlement  in  Orton  by  renting  a  tenement,  according  to  the  facts  stated 
in  the  examinations ;  and  the  appellants  objected  that  the  respondents 
could  not  give  evidence  of  any  rating  and  assessment,  on  account  of  the 
deficiency  of  the  examinations  in  that  respect.  The  court,  however,  over- 
ruled the  objection,  subject  to  the  opinion  of  the  Court  of  Queen's  Bench : 
and  the  respondents  then  proved  a  settlement  in  Orton  by  renting  the  said 
tenement  called  Raisegill  Hall,  and  by  being  assessed  to  the  poor  rate 
and  paying  the  same  in  respect  of  such  tenement  fbr  one  year.  The 
appellants  then  proved  facts  in  support  of  the  alleged  settlement  in  Ingle- 
ton. 

The  sessions  confirmed  the  order,  subject  to  the  opinion  of  this  court 
on  two  points.  First,  whether  the  respondents  were  entitled  to  go  into 
evidence,  at  the  trial  of  the  appeal,  of  the  assessment  and  rating  in  Orton. 
The  second  point  is  not  now  material.  If  the  court  should  be  of  opinion 
that  the  respondents  were  not  entitled  to  gd  into  such  evidence,  or  that 
&e  facts  above  stated  as  to  assessment,  &c.,  in  Ingleton  were  not  sufficient 
for  a  settlement  in  the  latter  township,  then  the  order  was  to  be  quashed  ; 
otherwise  to  stand  confirmed. 

'1231  *Drinkwaier  and  Pashky^  in  support  of  the  order  of  sessions. 
The  removing  justices  were  right  iti  receiving  secondary  evidence 
as  to  the  contents  of  the  rate-books,  notice  having  been  given  to  pro- 
duce them.  Lord  Kenyon,  in  Rex  v.  GoppuUy  2  East,  25,  said  that  parol 
cfvidence  could  not  be  given  of  rates  «  which  are  not  produced,  nor  any 
notice  proved  to  produce  &em  ;"  thtls  intimating  that,  aftef  stich  notice, 
secondary  evidence  could  be  given.    Loird  Dekmak,  C.  J.,  expreastf^' 

(a)  ThenameofoDiof  thereiAatlnt, 
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himself  to  the  same  effect  in  Regina  v.  Staple  Fitzpainey  2  Q.  B.  488, 
494.  And  the  language  of  Patteson  and  Coleridge,  Js.,  in  Regina  v. 
MildenhaUf  2  Q.  B.  517,  implies  that  the  practice  before  removing  justices 
in  this  respect  is  the  same  as  at  nisi  prius.  No  technical  form  was  neces- 
sary ;  it  was  enough  if  the  summons  was  an  explicit  demand  of  the  thing 
required  ;  Smith  v.  Youngs  1  Campb.  439.  Nor  was  it  material  that  the 
document  styled  itself  a  summons  and  not  a  notice.  Lord  Kenyon,  in 
Rex  T.  CoppuUy  observed  that  <<  the  best  evidence  was  not  given  which  the 
nature  of  the  thing  would  admit  of."  Here  that  was  done.  There  were 
no  means  of  forcing  the  appellants  to  produce  the  rate-books.  If  a  sub- 
poena had  issued,  they  might  have  declined  to  give  the  books  in  evidence 
against  themselves,  on  the  principle  recognised  in  Rex  v.  Wobuniy  10  East, 
395,  and  Rex  v.  Hardtoick^  11  East,  578.  If  the  removing  justices  were 
satisfied  that  the  appellants  had  warning  to  bring  forward  the  rate-books 
diemselves,  and  did  not  avail  themselves  of  it,  those  parties  cannot  com- 
plain that  secondary  evidence  was  received.  Cazenooe  v.  Vaughany  1  M. 
&  S.  4,  is  an  analogous  case.  This  court  would  *not  have  granted  r«io4 
a  mandamus  to  produce  the  books.  {Archboldy  contra,  said  he 
should  not  contend  that  they  would.)  The  admission  made  by  the  over- 
seer of  Orton  tended  to  mislead  the  appellants,  Eind  might  reasonably, 
perhaps,  be  considered  by  them  an  acknowledgment  that  the  pauper  was 
duly  rated.     (The  arguments  on  the  other  point  are  omitted.) 

Archbold^  contra.  This  summons  was  not  equivalent  to  a  notice  to 
produce.  It  is  not  signed  by  the  party  requiring  production  of  the  instru'- 
ment,  or  by  his  attorney :  nor  is  it  addressed  to  any  person  as  party  to 
the  proceeding  before  the  justices.  These  are  essential  requisites,  though 
it  may  be  true  that  no  particular  form  of  demand  is  necessary.  A  sum- 
mons by  a  judge  at  chambers  to  produce  documents  in  evidence  before 
him  could  not  operate  as  a  notice  to  produce.  As  the  mere  order  of  a 
histice  this  summons  is  of  no  effect :  for  it  was  not  till  after  the  present 
case  was  heard  at  sessions  that  removing  justices  had  power  compulso- 
lily  to  summon  any  person  even  to  appear  and  give  evidence,  though  they 
have  now  such  authority  by  stat.  7  &  8  Vict.  c.  101,  s.  70.(a)  The  re- 
spondents say  that  they  used  the  only  means  in  their  power ;  but  they 
might  have  sued  out  a  crown  office  subpoena.  It  is  argued  that  the  ap« 
pellants,  if  subpoenaed,  might  have  refused  to  produce  evidence  against 
themselves :  but,  if  they  had,  the  respondents  might  then  have  given 
secondary  evidence.  The  fact  of  the  party  called  upon  to  produce 
*tfaese  books  being  an  overseer  makes  no  difference  :  his  case  is  like  r*i  05 
Aat  of  an  ordinary  person  having  possession  of  documents.  Nor 
can  any  advantage  be  taken  of  his  admission :  it  does  not  appear  that  he 

(a)  The  clanae  does  not  in  expreM  tenns  proTide  for  enforcing  the  production  of  documentSi 
It  empower!  the  juaticefl  of  peace,  in  caae  of  appearance,  and  refusal  to  give  eyidence,  to  com^ 
mit  for  any  time  not  exceeding  foortMn  dayi,  or  until  the  penon  tAaSX  sooner  «  aobiAil'lHiH. 
silf  to  be  examtned." 
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was  even  a  rated  inhabitant  of  Orton  when  he  made  it.  Nothing  was 
said  in  Rex  v.  Coppullf  2  East,  25,  or  Regina  v.  Stapk  FUzpcdne^  2  Q.  6. 
488,  implying  that  a  notice  to  produce  could  be  valid  if  not  signed  by 
and  served  upon  proper  parties.  (He  was  proceeding  to  argue  the  second 
point,  but  was  stopped  by  the  court.) 

Lord  Denman,  C.  J.  I  think  the  appellants  are  entitled  to  succeed  on 
the  first  point.  The  respondents  have  done  their  best  according  to  their 
view  of  what  was  requisite ;  but  these  proceedings  must  be  taken  on  legal 
principles.  The  justice  had  no  power  to  enforce  obedience  to  a  summons 
of  this  kind.  There  are  means  by  which  a  party  in  possession  of  docu- 
ments required  as  evidence  may  be  compelled  to  produce  them ;  and  such 
means  should  have  been  resorted  to. 

Patteson,  J.  I  yield  very  unwillingly  to  this  objection ;  but  the  sum- 
mons was  clearly  insufficient. 

Williams  and  Wightman,  Js.,  concurred. 

Orders  quashed.(a) 

(a)  See  the  form  of  a  rabpcena  to  attend  petty  leerionB  on  application  for  order  of  remoYalt 
Comor's  Crown  Practice,  Forms f  p.  163,  No.  201 ;  and  form  of  a  aabpcena  duces  tecum,  ge- 
nerally, ibid.  p.  158,  No.  209. 

See  the  next  caie. 


•126]     *[The  following  cases,  decided  in  Trinity  vacation,  1845,  may 

conveniently  be  added  here.] 

The  QUEEN  against  GREENAWAY  and  Another.     The  QUEEN  against 

CAREY.     Friday,  June  27. 

On  an  application  before  magiatratet  in  petty  leisions  for  an  order  to  remove  a  pauper  to  pariah 
A.,  where  it  ii  sought  to  show  a  aettlement  by  rating,  a  subpoena  ad  testificandum  and  a 
subpoena  duces  tecum  may  issue  from  the  Crown  Office  to  the  parish  officer  of  A.,  com- 
manding him  to  attend  the  examination  at  petty  sessions,  give  evidence,  and  produce  the 
parish  rate-books;  and,  if  he  disobeys,  this  court  will  grant  an  attachment. 

Whether,  on  attending  with  the  books,  he  is  bound  to  submit  them  to  examination,  qwtre. 

In  the  case  of  The  Queen  against  Greenaway  and  Another, 
Pashley,  in  Trinity  term,  1845,(fr)  moved  for  a  rule  to  show  cause  why 
an  attachment  should  not  issue  against  Mr.  Greenaway  and  Mr.  Dodd,  for 
disobeying  the  writ  of  subpoena  duces  tecum  after  mentioned.  He  stated 
the  following  facts  from  affidavits.  A  female  named  Smith  came  to  inha- 
bit in,  and  was  chargeable  to,  the  parish  of  St.  Anne,  Westminster.  On 
the  part  of  that  parish,  it  was  contended  that  she  had  done  nothing  to  gain  a 
settlement  in  her  own  right,  but  had  a  settlement  in  the  parish  of  St.  Giles, 
Camberwell,  derived  from  her  father,  Alexander  Smith,  who  had  acquired 
a  settlement  there  since  14th  August,  1834,  the  date  of  the  royal  assent 
to  Stat.  4  &  6  W.  4,  c.  76,  by  renting  and  occupying  a  tenement.  The 
parish  officers  of  St.  Anne,  Westminster,  were  able  to  prove,  before  the 
justices,  on  application  for  an  order  of  removal,  all  the  requisites  of  A, 

(6)  Jane  11th.    Before  Loid  Denman,  C.  J.,  and  Williams,  J. 
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Smith's  settlemeDty  except  that  created  by  sect.  66  of  the  statute,  namely, 
that  he  had  been  assessed  to  and  had  paid  the  poor  rate  of  St.  Giles, 
Camberwell,  in  respect  of  the  tenement,  for  one  year.  Greenaway  was 
one  of  the  overseers,  and  *Dodd  the  vestry  clerk,  of  St.  Giles,  r«i  07 
Camberwell ;  and  each  had  been  served  with  a  subpoena  duces 
tecum,  issuing  from  the  crown  office,  requiring  him  to  produce  the  rate 
books  of  the  parish  before  the  justices,  in  petty  sessions.  They  attended 
the  justices  but  refused  to  produce  the  books. 

It  appears  from  Regina  v.  Orton^  ant^,  p.  120,  which  agrees  with  Rex  v. 
Coppully  2  East,  25,  that  the  production  of  these  books  was  necessary, 
secondary  evidence  of  their  contents  being  inadmissible  if  they  could  be 
produced.  It  will  be  objected,  for  Mr.  Dodd,  that  he  was  not  compella* 
ble  to  bring  forward  any  deed  belonging  to  his  client.  But  an  attorney 
caonot  set  up  this  answer  where  the  client  himself  could  be  compelled  to 
produce ;  Doe  dem.  Courtail  v.  Thomas^  9  B.  &  C.  288,  293.  The  ques- 
tion, therefore,  is,  whether  Greenaway  could  be  so  compelled.  For  him  it 
is  objected  that  the  parish  are  made  substantially  a  party  to  the  proceed* 
iag  before  the  justices,  and  cannot  be  obliged  to  furnish  evidence  against 
themselves.  But  the  parish  are  not  properly  a  party ;  if  they  were,  evi- 
dence of  the  declarations  of  any  rated  parishioner  might  be  given  in 
favour  of  the  removals  before  the  removing  justices,  which  clearly  cannot 
be  done.  Then,  treating  the  parish  as  a  third  party :  this  is  not  a  ques- 
tion as  to  property,  but  as  to  the  legal  position  of  the  pauper.  The  parish 
must  be  understood  to  keep  these  books  subject  to  be  produced  for  the 
benefit  of  any  party  interested  in  establishing  such  facts  as  could  be  shown 
by  the  books  only,  according  to  the  principle  pointed  out  by  Holt,  C.  J., 
in  Gesry  v.  Hopkins^  2  Lord  Raym.  851,  and  by  Mansfield,  G.  J.,  in 
^Blakey  v.  Porter^  1  Taunt.  386.  In  equity,  the  plaintiff  may  in-  \*\nQ 
sist  upon  the  production  of  a  deed  sustaining  his  title,  referred  to 
in  the  defendant's  answer,  though  not  of  a  deed  merely  giving  title  to  a 
defendant ;  Sampson  v.  Sweilenham^  5  Madd.  16.  It  is  not  necessary  to 
contend  that  these  parties  would  have  been  compellable  to  give  evi- 
dence under  stat.  7  &  8  Vict.  c.  101,  s.  70.  Possibly  there  may  be  no 
such  urgent  necessity  in  matters  provable  by  parol  evidence  as  in  those 
which  can  be  shown  by  the  books  only.  The  general  rule  making  parish 
books  accessible  appears  from  Rex  v.  Great  FaringdoUy  9  B.  &  C.  541. 
May  V.  Gwynnej  4  B.  &  Aid.  301,  may  be  cited  against  this  application : 
but  that  case  contains  rather  a  dictum  than  a  decision.  Even  if  the  par- 
ties were  entitled  to  withhold  the  evidence,  their  duty  was,  first  to  pro- 
duce the  books,  and  then  object  to  their  being  looked  to ;  Pickering  v. 
JToyes,  1  B.  &  C.  262,  263. 

It  will,  however,  be  contended  that  no  subpoena  ought  to  issue  firom  the 
crown  office  to  compel  the  production  of  evidence  at  petty  sessions.  But 
the  practice  is  settled.  In  Regina  v.  Lydeard  St.  Lawrence,  11  A.  &E.  616, 
627,  Lord  Denman  said :  <<  Justices  may  compel  the  attendance  of  wit« 
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nesses  within  their  jurisdiction ;  and,  if  a  difficulty  arose  from  the  wit* 
nesses  being  out  of  the  jurisdiction,  this  court  could  supplj  the  defect.^' 
A  subpoena  will  issue  from  the  crown  office  to  compel  the  attendance  of 
a  witness  at  the  assizes  in  support  of  an  intended  prosecution,  though  the 
court,  at  the  assizes,  has  power  in  itself  to  compel  attendance ;  Bex  v. 

•1291  ^^^'  ^  ^'  ^'  ^^^'  ^^^^^'  Brovmelly  1  A.  &  E.  598,  it  was  •at- 
tempted,  but  unsuccessfully,  under  stat.  45  G.  3,  c.  92,  s.  3,  to 
attach  a  party  for  contempt,  where  the  subpoena  had  not  issued  out  of  the 
crown  office :  but  the  general  authority  of  a  crown  office  subpoena  was 
there  taken  for  granted. 

M.  Chambers  and  BoviU  showed  cause  in  the  first  instance.  The  parish 
of  St.  Giles,  Camberwell,  is  called  upon  to  produce  evidence  showing  that 
it  is  bound  to  maintain  the  pauper.  A  rated  inhabitant,  even  since  stat. 
46  G.  3,  c.  37,  could  not  be  compelled  to  give  evidence  against  his  parish 
on  an  appeal ;  Bex  v.  Wohum^  10  East,  395 :  for  which  reason  declara- 
tions made  by  him  are  evidence  against  the  parish ;  Bex  v.  Hardurick, 
11  East,  578.  It  would  be  still  more  objectionable  to  compel  a  party 
who  appears  in  the  mere  character  of  a  representative  of  the  parish  to  give 
such  evidence.  In  WorraU  v.  JoTieSj  7  Bing.  395,  the  court  laid  down, 
on  the  authority  of  Bex  v.  Wohum^  that  a  party  to  the  record  could  not 
be  compelled  to  become  a  witness,  but  would  be  admissible  if  he  consented 
to  be  examined.  There  can  be  no  difference  between  extracting  oral 
evidence  from  a  party  and  compelling  him  to  produce  his  deeds  against 
himself.  This  case  cannot  be  distinguished  from  that  of  title-deeds.  It 
is  true  that  parishioners  have  a  right  to  inspect  the  books  of  their  own 
parish ;  but  the  inference  from  the  cases  in  which  that  has  been  laid  down 
is,  that  other  parties  are  not  so  entitled. 

As  to  the  general  question,  it  is  certainly  stated  in  Comer's  Crown  Prac- 

*n01  ^^^'  P*  ^^'  ^^^  ^  subpoena  wUl  issue  *from  the  crown  office  to 
compel  the  attendance  of  witnesses  to  testify  and  produce  at  petty 
sessions :  but  no  authority  is  given.  [Lord  Denman,  C.  J.  We  are  tokl 
by  the  crown  officer  that  the  practice  has  prevailed  for  a  great  many  years.] 
In  Rex  V.  Bing^  8  T.  R.  585,  which  was  decided  in  1800,  the  application 
was  not  granted  without  doubt ;  and  Lord  Denman,  C.  J.,  in  1834,  spoke 
of  that  case,  in  Bex  v.  Brownell,  1  A.  &  E.  602,  as  if  the  doubt  were  not 
entirely  removed.  There  is  no  cause  before  the  petty  sessions ;  and,  at 
the  time  when  the  writ  issues,  there  is  actually  no  proceeding. 

Pashley  and  Corner^  in  support  of  the  rule.(a)  In  Doe  dem.  The  Earl 
of  Egremont  v.  DaUy  3  Q.  B.  609,  the  privilege  as  to  withholding  deeds 
was  confined  to  such  as  were  in  the  nature  of  title-deeds,  the  party  not 
being  on  the  record ;  and  WorraU  v.  Jones^  7  Bing.  395,  applies  only  to 
parties  on  the  record.  In  Summers  v.  Mosely,  2  Cr.  &,  M.  477,  S.  C. 
4  Tyrwh.  158,  the  line  is  drawn  strongly  between  the  position  of  a  party 
ifho  appears  in  court  merely  as  producing  a  document,  and  the  positioD 

(a)  Tbey  were  hflaid  afiwr  cnm  had  bMn  diown  in  Bggima  ▼.  Cany, 
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of  a  witness  in  the  causp.  Rex  v.  Ring  was  decided  expressly  on  the 
ground  of  the  established  practice  ;  and  au  earlier  case,  Rex  v.  ShilcoXf  in 
1793,  is  there  cited.  No  case,  properly  speaking,  is  pending  when  a  wit- 
ness is  subpcenaed  to  appear  before  a  grand  jury.  The  practice  is  merely 
a  branch  of  the  general  prerogative  of  the  court,  and  is  analogous  to  the 
process  of  mandamus,  which  seems  originally  to  have  been  in  the  nature 
of  a  subpoena. 

♦In  Regim  v.  Carey,  ['lai 

/.  JIf.  Cobbettj  in  Easter  term,  1845,  obtained  a  rule  nisi  for  an  attach- 
ment against  George  Carey  for  disobedience  to  a  writ  of  subpoena  duces 
tecum,(a)  *commanding  him  to  appear  before  justices  at  petty  r«iqo 
sessions  on  the  hearing  of  a  complaint  of  the  officers  of  All  Saints,  ^ 
Lewes,  deposed  to  in  the  affidavits  afler  mentioned,  there  to  testify,  and 
to  bring  with  him  certain  of  the  rate  books  of  the  parish  of  Waldron,  in 
order  that  they  might  be  given  in  evidence.  It  appeared  by  the  affidavits 
that  a  question  similar  to  that  in  the  preceding  case  arose  upon  the  complaint 
of  the  parish  officers  of  All  Saints,  Lewes,  touching  Anna  Maria  Egles, 
who,  with  eight  of  her  children,  had  come  to  inhabit  in,  and  was  charge- 
able to,  the  said  parish,  and  was  the  widow  of  John  Plumer  E^es,  de- 
ceased, neither  the  pauper  or  J.  P.  Egles  having  gained  a  settlement  there 
in  his  or  her  own  right :  that  Carey  was  one  of  the  overseers  of  the  parish 
of  Waldron ;  and  that  the  father  of  J.  P.  Egles  was  alleged  to  have  gained 
a  settlement  there  by  payment  of  parochial  rates  in  respect  of  a  tenement, 

(a)  The  following;  u  a  copy  :— 

«  VICTORIA,  by  the  gnoe  of  God,  Ac,  to  George  Carey  and  Job  Doe,  and  to 
every  of  them,  greeting.  We  command  you  and  every  of  you  that«  laying  aside 
all  excuses/'  dec,  «  you  and  every  of  you  personally  be  and  appear  before  such 
of  the  justices  of  the  peace  acting  in  and  for  the  county  of  Sussex  as  shall  be 
assembled  in  petty  session  on  Tuesday,  the  4th  day  of  March  next,  by  one  of 
the  clock  in  the  afternoon  of  the  same  day,  at  the  county  hall  in  Lewes  in  the 
said  county,  upon  the  complaint  of  the  churchwardens  and  overseers  of  the  poor 
of  the  parish  of  AU  Saints,  in  Lewes  in  the  said  county,  to  the  said  justices,  to  be  then  and 
there  heard,  alleging  that  Anna  Maria  Egles,  the  lawful  widow  of  John  Plumer  Egles,  de- 
ceased, and  eight  of  her  children  by  her  said  deceased  husband,*'  &c.,  «  namely,"  dice,  (de- 
acribtng  them  by  names  and  ages,)  «  neither  of  whom  hath  gained  a  settlement  m  his  or  her 
own  right,  have  lately  come  to  inhabit,  and  are  now  inhabiting,  in  the  said  parish  of  All  Saints, 
in  Lewes,  not  having  gained  a  legal  settlement  there,  nor  having  produced  any  certificate 
adnowledging  them  to  be  settled  elsewhere ;  and  that,  on  the  6th  day  of  April  last,  the  said 
A.  M.  Egles  and  her  said  eight  children,  became  chargeable  to,  and  from  thence  hitherto  have 
been  relieved  by,  and  are  now  receiving  relief  from,  the  said  parish  of  All  Saints,  in  Lewes;  to 
testify  on  behalf  of  the  said  parish  of  All  Saints  all  and  singular  those  things  which  you  or 
either  of  yon  know  touching  the  last  legal  settlement  of  the  said  A.  M.  Egles  and  her  aaid 
.children,  and  that  you,  or  such  of  you  in  whose  custody  or  power  the  same  may  be,  do  bring 
with  yon  all  rates  and  assessments  made  for  the  relief  of  the  poor  and  other  parochial  expenses 
of  the  parish  of  Waldron  in  the  said  county  in  the  years  1794  and  1795;  and  all  rate-books 
aad  books  of  assessment,  and  all  books  in  which  were  kept  or  entered  the  rates  or  accounts 
of  the  overseen  of  the  said  parish  of  Waldron  for  the  said  yeara  1794  and  1795,  in  order  that 
the  same  may  be  produced  and  given  in  evidence  before  our  justices  aforesaid.  And  this  yoa 
or  any  of  yoa  are  not  to  omit  under  the  penalty  of  100/^  to  be  levied  on  the  goods  and  chattels, 
lands  and  tenements^  of  Mich  of  yoa  as  shall  fail  herein.  Witness  I^rd  Deoman,  at  West- 
minsler,  the  S6th  day  of  Febraary,  in  the  eighth  year  of  oar  reign. 

«<By  tfaeoooft 

(Bndoned  witb  the  name  and  addran  of  the  attorney  taking  out  tlie  snbpiBDa.) 
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under  the  yearly  value  of  10/.,  occupied  by  him  from  February,  1794,(a) 
to  1803,  J.  P.  Egles  himself  having  gained  no  settlement  in  Waldron  in 
his  own  right.  Carey,  who  was  an  overseer  and  rated  inhabitant  of 
Waldron,  had  been  served  with  the  subpoena  mentioned  in  the  rule,  and 
attended  before  the  justices,  but  refused  to  be  sworn,  or  to  produce  the 
books,  having  learned,  as  he  said,  that  the  object  was  to  obtain  an  order 
of  removal  to  the  parish  of  Waldron,  and  being  informed  by  his  lega] 
adviser  that  he  was  not  bound  to  give  evidence  or  produce  the  books.  He 
deposed  that  he  had  no  intention  of  showing  disrespect  to  this  court  or  th 
justices.     In  Trinity  term,  1845,  (ft) 

•13^1  *C'rea5y showed cause.(c)  In JR^nav.Or^tm, ante,^.  120,theonly 
point  on  which  the  judgment  turned  was,  whether  the  parish  officers 
ought  to  have  had  notice  to  produce.  [Williams,  J.  That  assumes  them  to 
be  parties.]  In  effect,  the  attempt  here  is  to  make  them  parties,  by  compell- 
ing them  to  do  that  which,  if  parties,  they  could  not  be  compelled  to  do. 
If  the  removal  took  place,  and  were  appealed  against,  evidence  of  their 
declarations  might  be  given  to  show  the  contents  of  the  books  ;  SlaUerie 
V.  Pooleyy  6  M.  &  W.  664.  Even  setting  aside  the  right  of  the  officer  as 
an  adverse  party,  the  privilege  of  refusing  to  produce  papers  b  not  con- 
fined, as  suggested,  to  title-deeds ;  Miles  v.  DatosoUy  1  Esp.  N.  P.  C.  403, 
Bateson  v.  Hartsink^  4  Esp.  N.  P.  C.  43.  There  is  no  valid  distinction 
between  compelling  oral  evidence  and  compelling  the  production  of  a 
document :  in  1  Stark.  Ev.  191,  note  (/*),  (ed.  3,)  the  two  cases  are  dis- 
cussed as  identical :  and  no  such  distinction  can  be  collected  from  stat. 
54  G.  3,  c.  170,  s.  9,  stat.  3  &  4  Vict.  c.  26,  or  stat.  6  &  7  Vict.  c.  85. 
Further,  in  this  case  there  has  been  no  contempt  of  court,  but  only  a 
bona  fide  intention,  under  legal  advice,  of  supporting  a  right ;  and,  where 
it  is  clear  that  no  contempt  was  intended,  an  attachment  will  not  go ; 
Regina  v.  Lord  John  Russell,  7  Dowl.  P.  C.  693. 

/.  M.  Cohbetty  in  support  of  the  rule.((f)  The  parish  officers  are  not, 
properly  speaking,  adverse  parties  to  the  applicants  in  the  proceeding 
*1^41  '^^^^'^  ^^^  justices.  If  *they  were,  the  pauper  would  be  so  too; 
and  then  his  declarations  would  have  been  unanimously  held  ad- 
missible in  Rex  v.  Eristoelly  3  T.  R.  707,  where  the  court  was  divided. 
The  officer  was  bound  to  obey  the  subpoena,  and  to  produce  the  books, 
unless  he  had  a  lawful  excuse ;  1  Stark.  Ev.  87,  88  (3d  ed.) ;  Jlmey  v. 
Longj  9  East,  473,  485 ;  which  case,  in  effect,  answers  the  argument 
suggested  from  Miles  v.  Dawson,  1  Esp.  N.  P.  C.  405. 

Cur.  adv,  vulL 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court  in  both 
cases. 

(a)  8ut  8ft  G.  8,  c.  101,  (fee  Met  4,)  reoeiTed  the  royal  namni  on  Jane  2Sd,  1795. 

(6)  Jane  11th.    Before  Lord  Denman,  C.  J.,  and  Williami,  J. 

(c)  Some  of  the  aigaments,  being  the  nme  aa  those  reported  in  the  "preceding  caae,  en 

iHled  here. 

(tf)  See  ante,  p.  180,  note  (a).  i 
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In  the  fonner  case,  an  attachment  was  moved  for  against  a  parish  offi- 
cer, for  his  contempt  in  disobeying  a  subpoena,  issued  from  this  court, 
which  required  him  to  produce  before  justices  of  peace  in  petty  session? 
a  rate-book  in  his  custody,  in  order  to  its  being  made  evidence  of  the  set* 
tiement  of  a  pauper  then  about  to  undergo  examination. 

In  the  second  case,  cause  was  shown  against  a  rule  which  had  been 
obtained  for  a  similar  contempt. 

On  the  general  point  no  doubt  can  be  entertained.  The  course  of 
practice,  during  a  long  period,  was  certified  to  us  by  our  officer ;  and  it 
is  necessary  for  the  due  administration  of  justice.  This  court  has  in  all 
times  lent  its  aid  to  inferior  tribunals,  where  they  have  wanted  the  means 
of  enforcing  the  attendance  of  witnesses.  If  viva  voce  evidence  is  alone 
required,  the  ordinary  subpoena  ad  testificandum  will  attain  the  object :  if 
documents  are  wanted,  recourse  must  be  had  to  the  equally  well  known 
writ  of  subpoena  duces  tecum.  *The  principle  is  well  and  forci-  r«|q5 
bly  asserted  in  the  important  judgment  delivered  by  Lord  Ellen-  '- 
BOROUGH  in.  ^mey  v.  Long^  9  East,  473. 

The  opposition  to  our  proceeding  for  contempt  was,  indeed,  principally 
rested  on  the  ground  that  the  particular  officer,  in  each  of  these  cases, 
though  summoned  as  a  witness  to  produce,  was  in  truth  a  party  not  bound 
to  do  so.  He  was  said  to  be  privileged  from  disclosing  that  evidence 
against  the  interest  of  his  own  parish  which  was  expected  to  be  derived 
from  its  rate-book.  The  object  of  those  who  called  for  it  was  said  (most 
probably  with  truth)  to  be  the  discovery  of  a  settlement  by  rating,  which 
would  fix  the  pauper  in  that  parish.  It  was  ingeniously  argued  that  the 
production  of  the  document  would  thus  have  the  double  effect  of  rendering 
the  parish  a  party  in  the  litigation,  and  depriving  them  of  the  right  of  a 
party,  to  protect  their  muniments  from  inspection  by  their  adversaries. 

None  of  these  considerations,  however,  afiord  any  answer  to  this  com- 
plaint. No  cause  was  pending ;  but  a  cause  was  expected  to  come  on  for 
trial,  in  which  the  document  might  throw  light  on  the  truth.  The  person 
sammoned  was  no  party,  but  was  bound  to  attend  as  a  witness,  and  bring 
the  paper  called  for,  in  obedience  to  the  writ.  Whether  he  would  have 
been  bound  to  submit  it,  when  produced,  to  examination,  is  a  question 
altogether  difTerent. 

lUs  consideration  suffices  to  make  the  rules  absolute. 

Rules  accordingly 


H 
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•136]    *The  QUEEN  against  The  Inhabitants  of  SEVENOAKS.    WW- 

nesday^  ^pril  23. 

Appellants  against  an  order  of  removal  served  on  respondents  an  order  of  sessions  qnashing 
tlie  order  of  removal.  The  order  of  sessions  appeared,  by  the  caption,  to  be  made  at  sessioni 
holden  before  B.,  J.,  M^  and  other  their  sociateB,  justices  aaagned,  4cc.,  in  the  county.  The 
respondents  obtained  a  rule  nisi  for  a  certiorari  on  affidavit  of  notice  to  B.  and  J.,  the  affida- 
vit stating  that  B.  and  J.  were  two  of  the  justices  present  at  the  sessions,  and  two  of  the 
same  ja^tices  whose  names  appeared  in  the  caption.  The  notice  was  signed,  «  A.  &  H.,  atto^ 
neys  for  the  inhabitants  of  the  said  parish  of  8."  (the  respondent  parish);  and  another  of  the 
affidavits  on  which  the  rule  was  obtained  stated  that  A.  and  H.  "  were  retained  and  em- 
ployed  by  and  on  behalf  of  the  inhabitants  of  the  parish  of  8.  in  the  prosecuting  and  con* 
ducting  an  appeal/'  Ac  (describing  the  respondents  and  the  order  of  removal.) 

Htld,  sufficient  evidence  of  service  upon  and  by  the  proper  parties,  under  stat.  13  G.  2,  c.  18, 
s.  5,  in  default  of  evidence  to  the  contrary. 

The  affidavits  showed  that  the  order  of  removal  was  made  and  suspended  on  29th  July,  and 
that  the  suspension  had  never  been  taken  off;  that  the  order  was  served  on  the  appellants  on 
7th  August ;  that  the  appellants,  on  1 4th  October,  served  on  respondents  a  notice,  dated  6th 
September,  stating  the  intention  of  appellants,  at  the  next  sessions,  to  enter  and  try  an  appeal 
against  the  order  of  removal,  in  which  notice  was  incorporated  a  statement  of  grounds  of 
appeal ;  that  by  the  practice  of  the  sessions  eight  days*  notice  of  trial  was  required ;  that  the 
next  quarter  sessions  were  held  1 7th  October;  that  no  appeal  was  then  prosecuted,  or  en- 
tered and  respited,  as  ono  of  the  deponents,  respondents'  attorney,  had  been  informed  and 
verily  believed:  that  the  respondents  did  not  attend  at  the  October  sessions,  nor  at  the  follow- 
ing Epiphany  sessions,  and  heard  nothing  more  of  the  appeal  until  15th  February  following, 
when  a  document,  purporting  to  be  a  copy  of  an  order,  made  on  appeal  at  the  Epiphany 
sessions  held  on  the  4th  January,  for  quadiing  the  order  of  removal,  was  sent  to  respondeoti 
by  the  vestry  clerk  of  the  appellant  parish.  A  role  for  quashing  the  order  of  sessions  hsving 
been  obtained  on  these  affidavits,  and  no  affidavits  being  filed  in  answer; 

J3e/d,  that  the  October  sessions  were  the  next  practicable  sessions  after  the  order  of  removal, 
and  that,  if  the  appeal  was  not  entered  and  respited  at  those  sessions,  the  next  Epiphany 
sessions  had  no  jurisdiction  to  entertain  it 

Htld  also,  by  Lord  Denman,  C.  J.,  Williams  and  Wigbtroan,  Js.,  that  the  statement  of  the 
respondents'  attorney  in  the  negative,  *«  as  he  had  been  informed  and  believed,"  remsining 
unanswered  by  the  opposite  party,  showed  sufficiently  that  the  appeal  had  not  been  entered 
and  respited  at  the  October  sessions :  dubitanie  Patteson,  J. 

Heldt  also,  that  the  respondents  were  aggrieved  (within  the  provision  of  staL  13  and  14C.  2,c. 
12,  s.  2,)  by  the  order  of  sessions,  and  that  this  court  was  bound  to  interfere  on  their  behall 

Deedgs,  in  Easter  term,  1844,  obtained  a  rule  calling  upon  «cthe  keepers 
of  the  peace  and  justices  in  and  for  the  county  of  Kent  to  show  cause 
why  a  writ  of  certiorari  should  not  issue,  directed  to  them,  to  remove  into 
this  court  an  order  made  at  the  general  quarter  sessions  of  the  peace  held 
at  Maidstone,  in  and  for  the  county  of  Kent,  on  the  4th  day  of  January 
last,  whereby  it  was  ordered  that  an  original  order  of  two  of  the  said 
^^yo'1^  keepers  of  the  peace  and  justices,  for  the  removal  of  *Elizabeth 
Quinnetl  from  the  parish  of  Sevenoaks  in  the  said  county  of  Kent 
to  the  parish  of  Saint  Luke  in  the  county  of  Middlesex,  should  be  quashed, 
and  that  the  overseers  of  the  poor  of  the  said  parish  of  Sevenoaks  should 
pay  to  the  overseers  of  the  poor  of  the  said  parish  of  Saint  Luke  the  sum 
of  5/.  for  and  towards  their  costs  and  charges  in  and  about  the  appeal 
therein  mentioned.  Upon  notice  of  this  rule  to  be  given  to  the  said  first- 
mentioned  keepers  of  the  peace  and  justices,  or  some  of  them.  And  also 
to  the  churchwardens,"  &c.  "  of  Saint  Luke,"  &c. 

From  the  affidavits  on  which  the  rule  was  obtained,  the  following  h€iB 
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appeared.  The  order  of  removal  was  dated  29di  July,  1843,  and  was 
under  the  hands  and  seals  of  William  Larabard,  Esq.,  and  Viscount  Holmes- 
dale,  justices  of  Kent.  A  duplicate  thereof,  with  the  examination,  was 
averred  on  the  overseers  of  Saint  Luke^s  on  7th  August,  1843.  The  gene- 
ral quarter  sessions  for  the  Western  division  of  Kent,  (in  which  Sevenoaks 
is  situate,)  holden  next  after  7th  August,  1843,  were  on  17th  October,  1843. 
No  appeal  was  prosecuted,  or  entered  and  respited,  on  behalf  of  Saint 
Luke's  at  the  last  mentioned  sessions,  as  one  of  the  deponents,  respond- 
ent's attorney,  had  been  informed  and  verily  believed.  By  the  practice 
of  the  sessions,  eight  clear  days'  notice  of  trial  was  required  to  be  given 
by  appellants  to  respondents  (unless  where  other  provisions  are  made  by 
statute)  previous  to  the  trial  of  an  appeal  against  an  order  of  removal. 
By  an  order  bearing  the  same  date  %vith  the  order  of  removal,  and  under 
the  hands  and  seals  of  the  same  magistrates,  the  execution  of  the  order 
of  removal  was,  by  reason  of  the  inability  of  E.  Quinnell  to  travel,  sus- 
pended until  the  magistrates  should  be  satisfied  *that  it  might  be  r«i  oq 
executed  without  danger ;  which  order  of  suspension  had  been  ^ 
served  on  the  overseers  of  Saint  Luke's,  together  with  the  order  of  removal. 
The  order  of  suspension  had  not  been  taken  off  or  vacated  ;  and  E.  Q. 
had  never  been  removed,  but  was  stiU  resident  at  Sevenoaks.  On  14th 
October,  1843,  a  notice  of  appeal,  dated  6th  September,  1843,  was  served 
by  the  parish  officers  of  Saint  Luke's  upon  the  parish  officers  of  Sevenoaks, 
purporting  that  the  former  «(do  intend  at  the  next  general  quarter  sessions 
of  the  peace,  to  be  holden  for  the  said  county  of  Kent,  to  commence, 
enter,  try  and  prosecute  an  appeal  against  a  certain  order  of  removal,"  &c. ; 
with  the  grounds  of  objection.  The  then  next  general  quarter  sessions 
for  Kent  were  to  be  holden  on  17th  October,  1843,  being  on  the  third  day 
after  service  of  the  said  notice.  No  one  attended  on  behalf  of  Sevenoaks 
at  those  sessions :  and  no  other  notice,  and  no  statement  of  grounds  of 
appeal  was  served  upon  the  parish  officers  of  Sevenoaks,  who  heard  no- 
thing more  of  the  appeal  till  15th  February,  1844,  when  they  received 
from  the  vestry  clerk  of  Saint  Luke's  a  copy  of  the  order  mentioned  in 
the  rule.    It  commenced  as  follows. 

«  Kent.  At  the  general  quarter  sessions  of  the  peace  of  our  Lady  the 
Queen,  holden  at  Maidstone,  in  and  for  the  county  of  Kent,  on  Thursday 
in  the  week  next  after  the  28th  day  of  December,  to  wit,  the  4th  day  of 
January,  in  the  seventh  year  of  the  reign,"  &c.,  «  before  Joseph  Berens, 
James  Jacobson,  John  Malcolm,  Esquires,  and  others  their  sociates,  jus- 
tices of  our  said  lady  the  Queen,  assigned  to  keep  the  peace  of  our  said 
lady  the  Queen  in  the  said  county,  and  also,"  &c.  «Upon  an  appeal 
made  unto  this  court  by  the  inhabitants  of  the  parish  of  St.  Luke,  in  the 
county  of  Middlesex,  from  an  *order  made  by  two  of  her  majesty's  r«i  og 
justices  of  the  peace  for  this  county,  for  the  removal,"  &c.  (des- 
cribing the  order):  "Now,  upon  reading  the  said  order,  and  hearing 
counsel,  and  what  could  be  alleged  on  both  sidesi  it  is  ordered  by  this 
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court  that  the  said  order,  so  made,"  &c.  (quashing  the  order  and  giving 
costs,  as  stated  in  the  rule.) 

It  further  appeared  from  the  affidavits  that  no  one  was  instructed  to 
appear  or  did  appear  for  Sevenoaks  at  the  sessions  last-mentioned,  but 
that  the  order  of  such  sessions  was  made  in  the  absence,  and  without  the 
knowledge,  of  the  parish  officers  of  Sevenoaks. 

The  affidavit  of  service  of  notice  of  the  intended  application  for  a  cer- 
tiorari stated  service  on  « Joseph  Berens,  Esquire,  one  of  her  majesty's 
justices  of  the  peace  in  and  for  the  said  county  of  Kent,"  and  on  «  James 
Jacobson,  Esquire,  one  of  her  majesty's  justices  of  the  peace  in  and  for 
the  said  county,"  and  « that  the  said  James  Jacobson,  Esquire,  and  Joseph 
Berens,  Esquire,  were  two  of  the  justices  present  at  the  said  general 
quarter  sessions  of  the  peace  at  which  the  said  order  in  the  said  notice 
mentioned  was  made,  and  are  two  of  the  same  justices  whose  names 
appear  and  are  mentioned  in  the  heading  or  caption  of  the  said  order." 
The  notice  of  application  was  signed  «  Austen  and  Holcroft,  attorneys  for 
the  inhabitants  of  the  said  parish  of  Sevenoaks ;"  and  by  one  of  the  affi- 
davits before  mentioned  it  appeared  that  Messrs.  Austen  and  Holcroft 
«  were  retained  and  employed  by  and  on  behalf  of  the  inhabitants  of  the 
parish  of  Sevenoaks,  in  the  prosecuting  and  conducting  an  appeal  in  which 
the  said  inhabitants  were  the  respondents,  against  a  certain  order,"  &Cv 
(describing  the  order  of  the  two  justices.) 

*1401        *'^  Trinity  term,  1844,  the  rule  for  a  certiorari  was  made  abso« 
lute  at  the  instance  of  the  inhabitants  of  Sevenoaks,  on  the  motion 
of  £rfe,  no  cause  being  shown  to  the  contrary. 

The  return  having  been  made  to  the  certiorari,  DeedeSy  in  Michaelmas 
term,  1844,  obtained  on  the  same  affidavits  a  rule  nisi  for  quashing  the 
order  of  sessions.    No  affidavits  were  iBled  in  answer. 

In  Hilary  term,  1845,  Pashley  obtained  a  rule  to  quash  the  writ  of  cer. 
tiorari.  This  rule  was  granted  on  reading  the  before-mentioned  rules  and 
affidavits. 

Deedes  now  showed  cause  (a)  against  the  rule  for  quashing  the  certiorari. 
Two  objections  will  be  made  to  the  certiorari :  iBrst,  that  it  does  not  appear 
that  the  notice  of  the  application  was  given  by  parties  duly  authorized ; 
secondly,  that  it  does  not  appear  that  the  two  justices,  upon  whom  ^t 
notice  was  served,  were  present  at  the  making  of  the  order  of  sessions. 
The  court  will  not  favour  objections  to  a  certiorari  when  taken  so  late. 
Rex  V.  Wakefield,  1  Bur.  485 ;  Rex  v.  MchoUsy  {b)  and  Rex  v.  Rattislaw, 
5  Dowl.  P.  C.  539,  do  not  go  so  far  as  to  support  this  application,  which 
is  made  two  terms  after  the  rule  absolute  for  the  certiorari.  The  objec- 
tions arise  on  stat.  13  G.  2,  c.  18,  s.  5,  which  prohibits  granting  the  writ 
of  certiorari  to  remove  convictions,  judgments,  orders  and  other  proceed- 
ings before  justices,  unless  it  be  proved  that  the  <<  party  or  parties  suing 

(a)  Before  Lord  Denman,  C.  J.,  PattMon,  WUUsmi  and  Wigbtman,  Ji. 
(6)  Note  (a)  to  Rixy.  The  JuUiea  of  Glamorganthire,  6  T.  R.  280. 
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forth  the  same,  hath  or  have  given  six  days'  notice  thereof  in  writing  to 
the  justice  or  *justices,  or  to  two  of  them,  (if  so  many  there  be,)  r*^^^ 
by  and  before  whom  such  conviction,  judgment,  order  or  other 
proceedings  shall  be  so  had  or  made."  Now,  as  to  the  first  objection,  it 
certainly  ought  to  appear  on  the  face  of  the  notice  that  it  is  given  by  the 
party  suing  out  the  writ ;  Bex  v.  TTie  Justices  of  Lancashire^  4  B.  &  Aid. 
289.  Here  the  notice  is  signed  by  the  parties  calling  themselves  the 
« attorneys  for  the  inhabitants  of  the  said  parish  of  Sevenoaks,"  who 
moreover  appear  by  affidavit  to  be  employed  in  the  appeal.  That  is  enough, 
at  least  prim&  facie ;  Regina  v.  The  Justices  of  Lancashire^  11  A.  &  E. 
144, 153 ;  Regina  v.  SoUy^  9  Dowl.  P.  C.  115.  As  to  the  second  objec- 
tion :  it  seems  unreasonable  to  call  upon  the  parish  of  Sevenoaks  to  point 
out  what  particular  justices  concurred  in  an  order  of  sessions  which  is 
complained  of  on  the  very  ground  of  its  having  been  made  in  the  absence 
of  any  one  representing  that  parish.  The  names  of  the  justices  on  whom 
the  notice  is  served  appear  in  the  caption  of  the  order,  which  was  served 
upon  Sevenoaks  by  the  parish  of  St.  Luke's.  The  latter  parish  is  bound 
by  the  form  of  the  order.  At  any  rate,  in  default  of  evidence  to  the  con- 
trary, it  must  be  presumed  that  the  justices  named  at  the  head  of  the  order 
were  among  those  who  made  it.  That  distinguishes  this  case  from  Regina 
v.  Cartworthj  5  Q.  B.  201,  where  it  appeared  only  that  the  persons  on 
whom  the  notice  was  served  were  justices  of  the  county.  No  justice  signs 
the  order  of  sessions,  which,  in  this  respect,  differs  from  the  order  of  re- 
moval. In  Regina  v.  Dartony  2  Dow.  &  L.  492,  it  was  held  not  sufficient 
to  show  on  the  affidavit  of  service  that  the  'justices  served  were  r^^Ao 
present  at  the  sessions,  since  they  still  might  not  have  been  pre- 
sent at  the  hearing  of  the  appeal,  and  so  not  have  been  justices  «  by  and 
before  whom"  such  order  had  been  made.  Here  the  caption  does  prima 
facie  show  their  presence  at  the  making  of  the  order.  According  to  Re- 
gina V.  GHherdikey  5  Q.  B.  207,  the  parties  who  obtained  the  certiorari 
could  not  cure  a  defect  of  this  kind,  if  existing  in  the  original  affidavits 
of  service,  by  affidavits  made  on  showing  cause  against  the  rule  to  quash 
the  certiorari :  the  parish  of  Sevenoaks  cannot  therefore  now  meet  the  ob- 
jection by  fresh  fects :  but  the  original  affidavit  of  service  must  be  coupled 
M^ith  the  order  to  which  it  refers :  and  then  the  service  is  prima  facie  good. 
If  not,  it  would  not  be  sufficient  to  show  that  the  justices  on  whom  the 
notice  was  served  were  present  at  the  hearing ;  for  it  might  be  urged  that 
they  perhaps  dissented  from  the  decision. 

Pashleyy  contril.  Regina  v.  Dartony  2  Dowl.  &  L.  492,  is  conclusive  as 
to  the  second  point.  The  caption  relates  to  the  first  day  of  the  sessions. 
Justices  who  were  present  at  the  meeting  of  the  court  on  the  first  day 
may  have  been  absent  on  other  days.  [Wightman,  J.  The  order  which 
you  serve  is  dated  on  the  first  day.]  That  is  a  mere  fiction  of  law.  Fur* 
ther,  since  the  statutes  59  G.  3,  c.  28,  and  7  W.  4,  &  1  Vict.  c.  19,  au- 
thorize the  holding  of  two  courts  at  the  same  time,  proceedings  may  take 
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place  in  the  absence  of  a  magistrate  or  recorder  vho  attended  during  the 
whole  sessions.  It  is  said  to  be  difficult  here  for  the  parish  of  Sevenoaks 
to  ascertain  what  magistrates  joined  in  making  the  order:  but  the  ques- 
*14^1  ^^^  *arises  on  the  language  of  the  statute :  the  names  of  at  least 
^  two  magistrates  present  might  be  learned  by  inquiry :  and,  as  to 
the  suggestion  that  these  two  might  have  dissented  from  the  decision  of 
the  majority,  that,  if  true,  would  not  vitiate  the  service,  because  the  deci- 
sion of  the  majority  is  llie  decision  of  all.  It  is  sought  to  make  this  affi- 
davit of  service  good  by  reference  to  a  collateral  document,  the  ordei 
itself:  but  the  court  cannot  look  at  such  a  document  for  this  purpose ;  Be- 
gina  V.  Bhxhamj  6  Q.  B.  528.  As  to  the  second  point,  the  parties  giving 
the  notice  appear  only,  by  the  notice  itself,  to  be  attorneys  for  the  parish : 
and  the  other  affidavit  relied  upon  shows  merely  that  they  are  attorneys 
for  prosecuting  the  appeal.  The  proceedings  subsequent  to  the  appeal 
might  have  been  intrusted  to  other  hands.  The  authority  of  an  attorney 
m  a  cause  terminates  with  the  judgment;  1  Rol.  Abr.  291,  Attorney  (M) 
pi.  2 ;  Bark&r  v.  St.  QuinHn,  12  M.  &  W.  441.(a)  Regina  v.  TJie  Justices 
of  Lancashire^  11  A.  &  E.  144,  is  distinguishable :  the  question  there  was, 
whether  it  was  necessary  that  the  notice  should  expressly  state  that  the 
party  named  was  the  party  intending  to  sue  forth  the  certiorari ;  and  the 
justices  themselves  showed  cause,  and  did  not  depose  to  the  contrary.  (6) 
The  attorney  should  be  employed  for  the  particular  purpose ;  Lewis  v. 
Lord  TankervUle^  11  M.  &  W.  109.  The  objection  as  to  the  lateness  of 
the  application  fails:  in  Regitia  v.  Cartworth^  5  Q.  B.  201,  the  certiorari 
was  granted  in  Easter  term,  1842,  and  the  motion  to  quash  was  not  made 
•1441  *^^  Michaelmas  term,  1843.  Here  the  motion  to  quash  the  cer- 
tiorari was  made  in  the  next  term  but  one  after  the  certiorari  was 
obtained,  and  in  the  term  next  after  the  rule  nisi  to  quash  the  order  was 
granted.  CSir.  adv.  vult. 

Lord  Denman,  C.  J.,  in  this  term,  (April  26th,)  delivered  the  judgment 
of  the  court. 

This  case  is  distinguishable  from  that  of  Begina  v.  Darton^  2  Dow.  & 
L.  492,  determined  last  Michaelmas  term.  In  that  case  both  parties  were 
in  court  at  the  sessions ;  the  affidavit  stated  only  that  the  two  gentlemen 
served  with  notice  were  justices  of  the  peace  of  the  county,  (not  even  say- 
ing that  they  were  so  at  the  time  of  the  making  the  order  of  sessions,)  and 
that  they  were  present  at  the  sessions  holden  at  Rotherham,  at  which  ses- 
sions the  order  was  made,  not  saying  that  the  order  was  made  by  or  be- 
fore them,  nor  that  they  were  in  court  at  all :  and  no  copy  of  the  order 
was  brought  before  the  court. 

In  this  case,  the  party  applying  for  the  writ  of  certiorari  was  not  at  the 
Sessions ;  the  order  was  made  ex  parte,  and  a  copy  of  it  served  by  the 
party  now  taking  objections  to  the  writ  of  certiorari  on  the  party  who  had 

(a)  Where  (p^  445)  the  dictum  of  Holroyd,  J.,  in  Mart  ▼.  Smith,  4  B.  db  Aid.  466,  468, 
469,  WIS  relied  upon  in  argument. 
(6)  See  11  A.&E.158. 
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bttbed  it.  That  copy  states  the  caption  of  the  sessions  and  expresses 
tliat  they  were  held  before  Joseph  Berens,  James  Jacobson,  John  Malcolm, 
Esquires,  and  others ;  and  that  the  order  was  made  by  the  court.  The 
affidarit  of  notice  shows  that  Mr.  Berens  and  Mr.  Jacobson  were  served ; 
that  they  are  the  justices  whose  names  appear  in  the  copy  of  the  order, 
and  that  they  were  at  the  sessions. 

*We  think  that  this  copy  of  the  order  served  in  this  case  is  suffi-  r*-iA^ 
cient  prima  facie  evidence,  as  against  the  party  serving  it  and  as 
against  the  justices  whose  names  appear  in  the  caption,  that  the  order  was 
made  by  and  before  those  magistrates ;  and  that,  if  there  was  any  mistake  as 
to  the  persons,  that  mistake  should  be  shown  by  affidavit  by  the  other  side. 
The  rule  to  quash  must  therefore  be  discharged.  Rule  discharged. 

On  a  later  day  in  this  term,  (April  30th,)  (a) 

Pashley  showed  cause  against  the  rule  for  quashing  the  order  of  ses- 
aons.     First :  there  is  no  grievance :  the  order  of  removal  is  a  suspended 
order ;  and,  if  the  sessions  had  no  jurisdiction  to  quash  it,  the  removing 
parish  may  still  execute  it  as  soon  as  the  suspension  shall  have  been  taken 
off.     If  in  fact  there  has  been  no  appeal,  a  false  record  has  been  drawn 
up ;  if  any  party  has  been  damnified  thereby,  an  action  will  lie  for  that ; 
though,  if  no  damage  has  been  sustained,  the  decision  in  Wylie  v.  Birch^ 
4  Q.  B.  566,  might  perhaps  be  an  answer.     The  order  of  sessions  does 
not  appear  ever  to  have  been  formally  served,  but  merely  to  have  been 
sent  by  one  attorney  to  the  other ;  the  appellants,  therefore,  are  not  at 
present  in  a  condition  to  enforce  it  by  indictment,  and  may  never  attempt 
to  do  so,  if  there  be  any  irregularity.     In  this  view  of  the  case  the  pro- 
ceeding is  merely  quia  timet;  a  consideration  which  caused  this  court  to 
hesitate  about  interfering  in  Regina  v.  The  Justices  of  the  West  Ridings 
{In  the  Matter  of  Dr.  Thomtm,)  7  A.  &  E.  683,  590.     It  may,  perhaps, 
*be  questionable  whether  the  order  of  sessions  be  right :  but,  un-     r«i  Ag 
less  they  have  proceeded  without  jurisdiction,  this  court  will  not    ^ 
interfere,  according  to  the  distinction  in   The  Case  of  the  Marshalsea^ 
10  Rep.  68  b,  76  a.     In  Ex  parte  Lord  Giffbrd,  1  New  Sess.  Cases,  490, 
Williams,  J.,  refused  a  certiorari  to  remove  recognisances,  alleged  to 
have  been  taken  without  jurisdiction,  expressly  on  the  ground  that,  if  the 
recognisance  were  void,  the  parties  would  not  be  damnified. 

Secondly,  the  affidavits  do  not  show  that  the  sessions  proceeded  with- 
out jurisdiction :  the  certiorari  does  not  call  upon  the  justices  to  return  the 
orders  of  both  the  October  and  the  January  sessions,  nor  is  it  shown  that 
any  search  has  been  made  among  the  records  of  either  sessions,  or  even  any 
application  to  the  cleric  of  the  peace :  the  attorney  merely  swears  to  his  infor- 
mation and  belief  that  there  was  no  entry  at  the  October  sessions.  This  form 
of  deposition,  where  there  could  be  no  difficulty  in  making  a  positive  affida- 
fity  bis  often  been  held  insufficient ;  Symes  v.  ^moTy  6  M.  &  W.  814  :(&) 


[ 


a)  The  rest  of  thu  case  is  reported  by  Robert  HaU,  Esq. 

b)  See  dm  ifaiifi  t.  Vmumuon,  7  M.  &  W.  146. 
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it  has  been  so  held  as  to  the  fact  of  a  plaintiflPs  residence -being  out  of  £he 
jurisdiction  ;  Joynes  v.  CoUinson^  13  M.  &  W.  558  ;  a  fact  much  less  easy 
fo  be  ascertained  than  the  existence  of  an  entry  in  the  sessions'  records. 

But  it  is  said  that  the  respondents  had  no  notice  of  trial  for  the  Epiphany 
sessions.  That  was  a  point  for  the  sessions.  Even  if  they  have  proceeded 
erroneously  this  court  will  not  interfere.  In  Hex  v.  Hewes^  3  A.  &E.  725, 
730,  LiTTLEDALE,  J.,  agTCcd  in  the  observations  of  Lord  Ellesmere  dis- 
approving of  the  passage,  in  the  report  of  Bagg^s  Case^  11  Rep.  93  b, 
*1471  ^^  ^'(^)  which  intimates  that  this  *court  has  authority  to  correct 
all  errors  judicial  or  extrajudicial.  Lord  Holt  lays  down  the  rule 
correctly  in  GroenveU  v.  BurweUy  1  Ld.  Raym.  472,  in  answering  an  ob- 
jection that  the  censors  had  examined  the  witnesses  not  upon  oath. 
«  But  admitting  that  they  might  have  administered  an  oath,  the  omission 
of  it  is  but  error  in  the  proceedings,  and  does  not  make  the  judgment 
void,  like  the  case  of  the  Marshalsea^  10  Co.  76  b,  where  one  process  is 
issued  instead  of  another."  In  Regina  v.  The  Bristol  and  Exeter  Railway 
Company  f  11  A.  &  E.  202,  note  (a),  this  court  refused  a  writ  of  certiorari 
to  remove  an  inquisition  under  a  railway  act,  because,  if  the  proceedings 
were  in  pursuance  of  the  act,  the  certiorari  was  taken  away,  and,  if  not 
in  pursuance  of  the  act,  they  were  merely  void.  And  in  Regina  v.  The 
Sheffield  Railway  Company^  11  A.  &  E.  194,  this  court  refused  a  certiorari 
to  remove  an  inquisition  under  a  railway  act,  where  the  proceedings  had 
originated  properly,  but  the  requisitions  of  the  act  had  been  deviated  from 
in  some  of  the  subsequent  steps ;  the  ground,  as  expressed  by  Cole- 
EiDGE,  J.,  being  that  «  a  subsequent  act,  irregularly  done  in  the  course  of 
the  proceeding,  was  not  enough  to  destroy  the  jurisdiction."  So,  in  the 
case  now  before  the  court,  the  appeal  originated  properly  by  the  notice 
that  was  given ;  and  the  record,  to  the  form  of  which  no  objection  has 
been  taken,  shows  a  judgment  pronounced  on  the  trial  of  an  appeal. 
Even  if  the  judgment  was  erroneous  for  want  of  some  other  notice,  this 
court  has  no  jurisdiction,  as  a  court  of  error,  to  review  it;  Rexy.  The 
Justices  of  Monmottthskirey  8  B.  &  C.  137 ;  Regina  v.  The  Justices  of 
*14R1  *  Buckinghamshire  f  3  Q.  B.  800.  In  the  case  In  the  Matter  of 
ClarkCy  2  Q.  B.  619,  where  a  prisoner  in  custody  under  an  order 
of  the  Master  of  Rolls,  which  stated  that  he  had  been  brought  to  the  bar  of 
the  Court  of  Chancery,  sought  his  discharge  on  the  ground  that  he  had 
not  in  fact  been  brought  to  the  bar  of  the  court,  the  adjudication  of  the 
Master  of  the  Rolls  on  the  point  was  held  by  this  court  to  be  conclusive. 
So  in  the  present  case  the  respondents  are  endeavouring  to  controvert  the 
fact  that  there  was  an  appeal,  though  stated  on  the  record  by  a  court  of 
competent  jurisdiction.  The  difference  between  <<  a  court's  assuming  a 
jurisdiction  which  does  not  belong  to  it,  and  improperly  exercising  a  juris- 
diction with  which  it  is  legally  invested,"  was  acted  upon  by  Lord  Cottem* 
HAM  in  the  case  In  re  Baines^  1  Cr.  &  Phil.  31, 42.    The  same  distinctbn  is 

(a)  See  Fimwr'e  ed.  voL  6,  p.  18S,  note  (B). 
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pobted  oat  in  Buller's  N.  P.  p.  66.  The  notice  of  appeal  served  only 
three  days  before  the  October  sessions  was  manifestly  bad  as  a  notice  for 
those  sessions ;  and,  if  the  insufficiency  of  that  notice,  or  the  absence  of 
all  notice,  had  been  brought  to  the  knowledge  of  the  justices  at  those  ses- 
sions, they  would  have  been  bound  as  a  matter  of  course  to  respite  the 
appeal  to  the  Epiphany  sessions.  The  respondents  stood  by  and  treated 
the  notice  as  a  nullity :  but  it  was  not  so ;  for  it  would  have  entitled  them 
to  apply  for  costs  at  the  October  sessions  ;  Regina  v.  The  Justices  of  Che- 
skire^  8  A.  &  £.  398.  Now,  as  jurisdiction  does  not  originate  in  the  con- 
sent of  parties,  {Lawrence  v.  WUcocky  11  A.  &  E.  941,)  this  shows  that  the 
notice  was  sufficient  to  give  the  sessions  jurisdiction. 

It  is  said  that  no  notice  of  appeal  was  proved  at  the  ^Epiphany    r«i  49 
sessions.     That  is  not  shown  by  the  affidavits ;  but,  if  the  appeal     ** 
was  entered  and  respited  at  the  October  sessions,  the  court,  on  calling  on 
this  appeal  at  the  Epiphany  sessions,  would  grant  the  prayer  of  the  only 
counsel  who  appeared  in  the  case. 

Baines  and  DeedeSy  contri.  First,  as  to  the  argument  that  there  was 
no  grievance.  [Lord  DsmcAN,  C.  J.  We  have  no  doubt  as  to  the  order 
being  a  grievance ;  but  we  doubt  whether  the  quarter  sessions  had  not 
jurisdiction  to  make  it.] 

By  Stat.  13  &  14  C.  2,  c.  12,  s.  2,  parties  aggrieved  by  an  order  of 
removal  may  appeal  to  the  next  quarter  sessions ;  the  word  «  next"  is 
construed  to  mean  next  practicable.    By  stat.  9  G.  1,  c.  7,  s.  8,  reasona- 
ble notice  to  the  officer  of  the  removing  parish  is  made  a  condition  prece- 
dent to  any  such  appeal  being  proceeded  upon  ;  and  by  stat.  49  G.  3,  c. 
124,  s.  2,  the  time  of  appealing  against  a  suspended  order  is  to  be  com- 
puted from  the  time  of  serving  such  order.    In  the  present  case  an  order 
made  and  suspended  on  29th  July  was  served  on  7th  August  upon  the 
appellants,  who  on  14th  October  served  on  the  respondents  a  notice  of 
appeal  and  of  trial,  dated  6th  September,  for  the  next  sessions.     The 
October  sessions  were  therefore  a  practicable  sessions,  computing  from  the 
service  of  the  order ;  and  parties  who  intended  to  appeal  against  the  order 
were  bound  to  go  to  those  sessions  and  enter  their  appeal,  after  which  the 
justices  would  have  jurisdiction  to  respite  it.     If  nothing  was  done  at  the 
October  sessions,  no  subsequent  sessions  had  jurisdiction  to  set  right  the 
omission.     The  affidavits  in  support  of  this  rule  state  the  information 
•and  belief  of  the  deponents  that  nothing  was  done  at  the  October     p^igA 
sessions :  and,  though  the  matter  lies  more  in  the  knowledge  of     *- 
the  appellants,  for  the  court  could  not  enter  the  appeal  except  on  their 
application,  no  affidavits  have  been  filed  in  answer. 

Secondly ;  the  Epiphany  sessions  had  no  jurisdiction  to  try  the  appeal 
without  proof  of  notice  of  appeal ;  and  though  a  party  may  not  contro* 
^ert  the  adjudication  of  a  court  of  competent  jurisdiction,  he  may  show 
that  circumstances  essential  to  the  jurisdiction  did  not  exist  in  fact.  By 
stat.  4  &  5  W.  4,  c.  76,  s.  8},  the  appellants  must  give  a  statement  of 
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grounds  of  appeal  fourteen  days  at  the  least  before  the  sessions  »<  at  which 
such  appeal  is  intended  to  be  tried."  [Patteson,  J.  The  respondents 
knew  that  by  law  the  appellants  could  not  compel  a  trial  at  the  October 
sessions.  May  not  the  justices  at  the  Epiphany  sessions  have  conadered 
the  original  notice  sufficient  ?]  That  notice  is  not  shown  to  have  been 
brought  under  the  notice  of  the  Epiphany  sessions.  [Patteson,  J.  It 
is  not  shown  by  affidavit ;  but  the  general  presumption  is  relied  on.  We 
must  presume  that  the  sessions  had  some  reason  for  what  they  did  ;  that 
there  was  either  an  appeal  before  them  regularly  entered  and  respited 
from  the  October  sessions,  or  that  some  deception  was  practised  upon 
them.  Lord  Denman,  C.  J.  Why  did  not  the  affidavit  go  farther,  and 
show  that  such  and  such  proof  was  given  or  statement  made,  and  (hat  it 
was  wholly  false  ?  Patteson,  J.  The  affidavits  do  not  even  negative  no- 
tice of  the  entry  and  respite,  if  that,  coupled  with  the  groimds  already  served, 
*1511  ^^^'^  ^^^^  been  sufficient.]  (a)  The  'affidavits  show,  in  sub- 
stance, that  the  respondents  received  only  one  notice. 
Lord  Denman,  C.  J.  This  case  has  undergone  much  consideration. 
First  it  was  said  that,  even  assuming  the  order  of  sessions  to  be  void,  the 
removing  parish  labours  under  no  grievance.  I  think  that  there  certainly 
is  a  grievance,  and  that  the  court  is  bound  to  interfere  if,  in  other  respects, 
it  has  authority  to  do  so.  The  case  Ex  parU  Lord  Giffbrd,  1  New  Sess. 
Cas.  690,  is  inapplicable  to  the  present  case,  which  depends  upon  the 
dates,  llie  order  of  removal  was  served  on  the  appellants  on  the  7th 
August ;  a  notice  of  appeal,  comprising  a  statement  of  grounds  of  ap* 
peal,  dated  6th  September,  was  served  on  the  respondents  on  the  14di 
October:  the  next  sessions  were  held  on  the  17Ui  October:  it -does  not 
appear  that  any  thing  was  done  at  those  sessions ;  at  the  next  Epiphany 
sessions  the  order  was  quashed,  the  appellants  relying  on  the  notice  served 
in  October.  It  is  therefore  important  to  observe  the  meaning  of  the 
phrase  «  next  practicable  sessions ;"  fop  to  those  sessions  the  appellants 
were  bound  to  go.  Now,  at  the  time  when  the  order  of  removal  was 
served,  the  October  sessions  were  practicable  sessions  ;  and  they  would 
not  cease  to  be  the  next  practicable  sessions  merely  because  the  appel- 
lants chose  to  lie  by,  and  deprive  themselves  of  the  power  of  giving  an 
effectual  notice  of  trial  for  those  sessions.  Each  party  seems  to  have  got 
itself  into  a  difficulty  by  trying  to  over-reach  the  other :  no  such  difficul- 
ties would  ever  arise  if  professional  men  would  but  fairly  communicate  their 
*1521  ^^^^'^^^^"s  ^^  *each  other.  The  question  then  remains,  whether 
the  Epiphany  sessions  had  possession  of  the  case,  so  as  to  have 
power  to  quash  the  order  of  removal.  If  nothing  was  done  at  the  Octo- 
ber sessions,  I  think  that  the  Epiphany  sessions  acted  in  a  case  over  which 
they  had  no  control,  and  that  they  might  as  well  have  given  judgment  in 
a  cause  depending  in  this  court.  I  think  also  that  there  is  sufficient  prim^ 
fmie  evidence  that  nothing  was  done  in  the  appeal  at  the  October 

(a)  A«  to  thii^  FtMtjdMIUxy.  Lambetkt  3  D.  &  R.  840. 
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810118,  to  make  it  incumbent  on  the  appellants  to  show  that  the  requisite 
steps  were  taken  at  those  sessions ;  and  they  have  not  attempted  to  do  so. 
Patteson,  J.    My  only  doubt  has  been  as  to  the  sufficiency  of  the 
statements  in  the  affidavits :  if  they  are  sufficient,  the  prima  facie  case  is 
quite  clear.     The  October  sessions  were  the  next  practicable  sessions, 
though  it  is  now  settled  that  the  appellants  were  not  compelled  to  try ;  but 
then,  in  order  to  keep  the  appeal,  of  which  they  served  notice  too  late  for 
trial,  alive,  they  were  bound  to  enter  and  respite  it  at  those  sessions  ;  for 
it  is  only  when  the  next  sessions  are  so  early  as  not  to  be  practicable  sessions 
that  the  appellants  are  entitled  to  pass  diem  by  entirely.    I  still  doubt  as 
to  the  sufficiency  of  affidavits  speaking  only  on  information  and  belief  as 
to  facts  which  might,  with  very  little  trouble,  have  been  shown  positively. 
Williams,  J.     There  is  not  much  use  in  speculating  on  the  view  that 
may  have  been  taken  by  the  justices  at  the  Epiphany  sessions ;  but  they 
probably  considered  that,  as  regards  this  case,  the  notice  abolished  the 
October  sessions,  and  was  a  good  notice  for  the  Epiphany  sessions. 
*If  so,  the  only  question  is  whether  we  are  to  take  the  October    r*iM 
sessions  into  account.     In  one  sense  we  are  not  to  do  so :  for    '- 
the  notice  of  appeal  having  in  fact  been  insufficient  in  point  of  time,  the 
sessions,  in  October,  would  have  been  bound  to  respite  the  appeal,  had  it 
been  brought  before  them.     But  a  party  has  no  right  by  his  conduct  to 
cause  the  next  sessions  to  be  impracticable,  which  in  fact  are  practicable 
sessions,  and  then  to  pass  them  over  entirely  as  not  being  practicable 
sessions.    As  to  the  affidavits,  they  show  sufficiently  the  information  and 
belief  of  the  aggrieved  party  that  the  appeal  was  not  entered  and  respited 
at  the  October  sessions  ;  and,  as  the  opposite  party,  who  had  ample  means 
to  show  the  fact,  does  not  contradict  them,  I  have  no  doubt  that  such 
appeal  was  not  entered  at  those  sessions.. 

WiGHTBCAN,  J.  I  also  am  of  opinion  that  this  rule  must  be  made  abso- 
lute. The  October  sessions  were  the  next  practicable  sessions ;  but  the 
appellants  gave  their  notice  so  late  that  it  became  impracticable  to  go  to 
trial  at  those  sessions :  that  being  so,  they  were  bound  to  enter  and  respite 
there ;  and,  as  that  was  not  done,  the  Epiphany  sessions  had  no  jurisdic- 
tion over  the  appeal.  I  also  think  the  affidavits  are  sufficient  to  throw 
upon  the  appellants  the  burden  of  showing  that  the  appeal  was  in  &ct  so 
entered  and  respited.  Rule  absolute. 


•The  QUEEN  against  The  Justices  of  the  North  Riding  of    [*154 

YORKSfflRE.     Thursday,  JlprU  24. 

Notioe  of  appeal  against  a  conviction  under  stat  5^6  W.  4,  c  50,  i.  72,  is  well  served  on 
the  justice,  under  s.  105,  if  delivered  at  his  dwelling-boose,  though  not  to  him  personally. 

William  Lund  was  convicted  before  Mr.  Croft,  Mr.  Strangwayes, 
and  Mr.  Duesbery,  justices  of  the  North  Riding,  under  stat.  5  &  6  W.  4^ 
e  6fi^  a.  72,  o£  laying  soil,  &c«  oa  a  highway.    He  served  soticie  qC  i^ 
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peal  personally  on  the  surveyors  who  laid  the  complaint,  and  delivered  a 
notice  at  the  dwelling-house  of  each  justice.  The  appeal  came  on  for 
trial  at  the  sessions ;  and  it  was  objected  that  notice,  under  sect.  105,(a) 
ought  to  have  been  served  on  the  justices  personally.  The  sessions  were 
of  that  opinion,  and  therefore  refused  to  hear  the  appeal.  In  Michaelmas 
term,  1844,  a  rule  nisi  was  obtained  for  a  mandamus  requiring  the  justices 
in  quarter  sessions  to  hear  the  appeal. 

Tomiinson  now  showed  cause.  There  was  no  evidence  from  which  it 
could  be  reasonably  inferred  that  the  notices  came  to  the  hands  of  the 
three  magistrates.  The  proceeding  on  appeal  is  penal,  as  it  regards  the 
convicting  justices  ;  their  receipt  of  notice  ought,  therefore,  to  be  strictly 
proved.  Regina  v.  The  Justices  of  Hertfordshire^  6  Q.  B.  753,  shows 
*15&1  ^^^  y^  ^^^  considered  parties  *in  respect  of  their  possible  liability 
to  costs.  And  it  appears  from  Regina  v.  The  Justices  of  Bedford" 
shtrcy  11  A.  &  £.  134,  that,  under  stat.  5  &  6  W.  4,  c.  50,  convicting 
justices  are  entitled  to  proper  notice  of  appeal,  as  being  the  parties  by 
whose  act  the  appellant  is  aggrieved,  and  likewise  on  account  of  their 
liability  to  an  action  of  trespass.  [Wightman,  J.  Nothing  is  said  there 
as  to  the  kind  of  service.]  In  cases  which  may  be  considered  parallel  to 
this  the  rule  as  to  personal  service  is  inflexible.  A  rule  nisi  for  an  attach- 
ment must  be  personally  served ;  so  must  a  writ  of  mandamus ;  or,  if  that 
has  not  been  done,  there  must  be  personal  service  of  a  sidebar  rule  to 
return  the  writ,  befSre  an  attachment  can  issue  ;  Corner's  Crown  Practice, 
227,  228,  tit.  Mandamus,  Even  in  civil  proceedings,  where  it  is  im- 
portant that  the  subject  matter  of  the  notice  should  be  understood  by  the 
party  served,  mere  service  at  the  dwelling-house  is  not  sufficient ;  as  in 
the  case  of  a  writ  of  summons  or  a  declaration  in  ejectment. 

BlisSf  contr^,  was  stopped  by  the  court. 

Lord  Denman,  C.  J.  The  ruling  of  the  sessions  in  this  case  certainly 
cannot  be  supported. 

Williams  {b)  and  Wightman,  Js.,  concurred.  Rule  absolute. 

(a)  The  material  words  are  «  fint  giving  or  causing  to  be  giren  to  the  rarvoyor  or  sur- 
veyors, or  to  such  justice  or  other  person  by  whose  act  such  person  shaU  think  himself  ag- 
grieved, notice  in  writing  of  his  intention  to  bring  such  appeal,  together  with  a  statement  in 
writing  of  tbe  grounds  of  such  appeal,  within  fourteen  days,"  &c 

(6)  Patteson,  J^  had  left  the  court. 


•156]    •The  QUEEN  against  the  Registers  of  MIDDLESEX.     Thursday, 

Jlpril2A, 

Under  stat  7  Ann.  c.  SO,  the  register  of  Middlesex  is  bound  to  register  the  memorial  of  a  deed, 
though  the  body  of  such  memorial  is  lithographed,  if  it  be  property  stamped  and  executed. 

Crowder,  in  last  term,  obtained  a  rule  calling  upon  the  registers  of 
deeds,  conveyances  and  wills  for  the  county  of  Middlesex,  appointed 
under  stat.  7  Ann.  c.  20,  to  show  cause  why  a  mandamus  should  not 
issuCi  commanding  them  to  register  the  memorial  of  a  certain  deed,  dated 
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llth  January,  1845,  made  between  William  Edward  Hickson  of  the  one 
part  and  Edward  Austin  of  the  other  pari,  pursuant  to  the  provisions  of 
the  said  statute. 

From  the  affidavits  in  support  of  the  rule  it  appeared  that  Hickson 
granted  a  rent-charge  of  40^.,  issuing  out  of  his  freehold  property  in  Mid- 
dlesex, to  Austin,  and  to  several  other  persons ;  and  that,  to  insure  accu- 
racy and  save  time  and  expense,  Hickson  caused  the  memorials  for  the 
purpose  of  registering  such  grant  and  grants  in  the  register  office  for  Mid- 
dlesex to  be  lithographed  upon  parchment,  with  the  proper  stamp,  <<  each 
of  which  said  memorials  was  and  were  duly  signed,  sealed  and  delivered" 
by  him.  The  grant  to  Austin  and  the  memorial  of  it  were  afterwards  pre- 
sented at  the  office  to  be  registered :  but  the  clerk  refused  to  receive  the 
memorial,  because  it  was  not  written  but  lithographed. 

In  answer,  the  deputy  register,  who  was  also  chief  clerk  in  the  office, 
deposed  that  he  had  held  the  office  of  deputy  for  twenty  years,  and  of 
chief  clerk  for  four  years  ;  that,  for  the  last-mentioned  period,  the  memo- 
rials of  the  deeds  registered  had  passed  through  his  hands ;  that  he  had 
never  received  one  printed  or  'lithographed ;  and  that,  during  the  r»i  57 
period  of  his  holding  the  office  of  deputy,  and,  to  the  best  of  his  ** 
information,  knowledge  and  belief,  ever  since  the  creation  of  the  office  for 
registry  in  Middlesex,  it  had  been  the  invariable  practice  to  refuse  all 
memorials  which  were  printed  or  lithographed.  ^ 

HUl  now  showed  cause.  Stat.  7  Ann.  c.  20,  s.  6,  requires  that  the  deed 
shall  be  '<  put  into  writing  in  vellum  or  parchment."  So  stat.  27  H.  8» 
c.  16,  "for  enrolment  of  bargains  and  sales,"  enacts  (s.  1)  that  land  shall 
not  pass  by  bargain  and  sale,  «  except  the  same  bargain  and  sale  be  made 
by  writing  indented,  sealed,  and  enrolled,"  &c. :  upon  which  Lord  Coke, 
2  Inst.  672,  says :  «  First,  it  must  be  by  writing,  and  not  by  print  or 
stamp."  The  court  will  also  notice  the  practice  of  the  office.  Some  dis- 
cretion must  be  allowed.  It  would  surely  not  be  expected  that  a  deed 
should  be  received  in  writing  so  small  as  to  be  illegible  without  a  micro- 
scope, or  drawn  with  a  lead  pencil.  It  can  hardly  be,  as  yet,  assumed  as 
certain  that  lithographed  documents  will  last  as  long  as  those  written  in 
ink.  It  is  true  that  a  printed  paper  will  satisfy  the  Statute  of  Frauds, 
29  C.  2,  c.  3,  s.  17 ;  Saunderson  v.  Jackson^  2  B.  &  P.  238 ;  Schneider  v. 
Jforrisy  2  M.  &  S.  286 :  but  there  the  document  is  framed  by  a  lay  party 
in  the  course  of  trade ;  here  the  instrument  is  technical.  [Lord  Denman* 
C.  J.  By  Stat.  7  Ann.  c.  20,  s.  2,  the  Lord  Chancellor,  &c.,  may  make 
rales  for  the  management  of  the  register  office.]  There  does  not  appear 
to  be  any  rule  contradicting  the  present  practice.  r*158 

*Crowdery  contra,  was  stopped  by  the  court. 

Per  Curiam,  (a)  We  all  think  that  the  registration  ought  to  be  allowed 
under  this  statute.     It  will  probably  not  be  necessary  to  issue  a  mandamus. 

Counsel  assented. 

(a)  Lord  Denmao,  C.  J.,  Pattenon,  WiUiamf  ud  Wightman,  Ji. 
VOL.  VII.  13  I  «     i 
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The  QUEEN  against  The  Inhabitants  of  ULLESHALL.     StOnrdas, 

JlprU26. 

A  paaper  wti  removed  to  pernh  A.  on  ezaminatione  which  ehowed  that  he  had  gained  do  set- 
tlement in  hia  own  right,  and  that  when  the  pauper  waa  twenty-aeven  yeara  old  his  fittber 
had  received  relief  from  parish  A.,  while  reaident  elsewhere. 

Seld  aufficient,  for  that  emancipation  waa  not  to  he  preaumed. 

Although  it  waa  not  stated  that  the  pauper,  at  the  time  in  question,  waa  reaident  with  his  father 
or  formed  part  of  hia  family. 

On  appeal  against  an  order  of  justices,  removing  Thomas  Silvester,  and 
bis  two  infant  children,  from  the  parish,  &c.,  of  Lilleshall  in  Shropshire  to 
that  part  of  the  parish,  &c.,  of  Macklestone  which  lies  in  StafTordshire,  the 
sessions  quashed  the  order,  subject  to  the  opinion  of  this  court  upon  the 
following  case. 

The  examinations  upon  which  the  order  was  made  were,  first,  that  of 
the  pauper,  which  was  as  follows :  «<!  am  about  thirty-eight  years  of  age, 
and  was  bom,  as  I  have  been  informed  and  believe,  in  the  township  of 
Dorrington  in  the  county  of  Salop.  I  am  the  son  of  Thomas  and  Jane 
Silvester.  In  the  year  1834, 1  was  married,"  &c. ;  «  by  which  marriage 
I  have  two  children,  namely,"  &c.  « I  have  never  done  any  act  to  gain 
me  a  settlement  in  my  own  right  in  any  parish,  township  or  place.  I  am 
now,  with  my  two  children,  actually  chargeable  to  the  said  parish  of  LiUes< 
hall."  Secondly,  the  examination  of  Jane  Silvester,  mother  of  Thomas 
*1591  Silvester,  which  was  as  follows :  « In  the  year  *1799, 1  was  mar- 
ried by  bans  at  the  parish  church  of  High  OiBey,  in  the  county 
of  Stafibrd,  to  Thomas  Silvester,  who  died  in  the  said  parish  of  Lilleshall, 
eleven  years  ago,  last  November;  by  which  marriage  I  had  five  children, 
three  of  whom  are  now  living,  one  of  them  being  the  above-named  pauper, 
Thomas  Silvester,  who  was  born  at  the  township  of  Dorrington,  in  the 
county  of  Salop,  in  the  month  of  September,  1804.  My  said  late  husband 
was,  at  the  time  of  his  death,  a  legally  settled  and  acknowledged  parish- 
ioner of  that  part  of  the  parish  of  Mucklestone  which  lies  in  the  county 
of  Stafibrd.  About  half  a  year  before  his  death,  he  received  relief  from 
the  overseers  of  the  said  parish  of  Mucklestone ;  and,  at  the  time  he  re- 
ceived the  said  relief,  he  was  living  in  the  said  parish  of  Lilleshall.  He 
received  1*.  a  week.  After  my  husband's  death,  I  received  relief  from 
the  said  parish  of  Mucklestone.  I  used  to  go  for  it  myself:  and  one  Mr. 
Taylor  paid  it  to  me.  I  then  received  Is,  a  week,  and  was  living  in  the 
said  parish  of  Wrockwardine.  Since  last  Christmas  twelvemonth,  I  have 
been  allowed  2^.  a  week  by  the  said  parish  of  Mucklestone."  And, 
lastly,  the  examination  of  the  assistant  overseer  of  Lilleshall,  which  only 
ifcated  the  chargeability. 

The  examinations  were  taken  on  7th  July,  1843. 

The  appellants  stated  three  grounds  of  appeal :  the  first  and  third  only 
are  material. 
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1.  Because  the  examinations,  upon  i^'hich  the  order  is  grounded,  are 
not  made  with  sufficient  accuracy  and  particularity. 

3.  Because  the  pauper  was  emancipated  when  his  parent  Thomas  Sil- 
vester gained  the  alleged  settlement  in  that  part  of  Mucklestone,  &c. 

•When  this  appeal  was  heard,  the  appellants,  under  the  first  r»-i^n 
ground  of  appeal,  objected  to  the  examinations  as  too  general,  ^ 
and  insufficient  upon  the  face  thereof,  because  it  was  not  stated  in  the 
examinations,  nor  did  it  at  all  appear  by  them,  that  the  pauper  was  un- 
emancipated  at  the  time  that  his  father  gained  a  settlement  in  that  part 
of  Macklestone,  &c. ;  it  being  perfectly  consistent  with  the  examinations 
that  the  pauper,  at  the  time  that  his  father  gained  the  said  settlement,  was 
emancipated. 

For  the  respondents  it  was  contended:  1.  That  the  examinations  were 
sufficient  upon  the  face  thereof,  nor  was  it  inconsistent  with  the  examina- 
tions that  the  pauper  was  unemancipated  when  his  father  gained  the  set- 
tlement. 2.  That,  relief  to  a  pauper,  whilst  resident  in  another  parish, 
not  being  in  itself  a  ground  or  head  of  settlement,  but  merely  evidence 
of  acknowledgment  of  settlement,  it  was  unnecessary  to  state  that  the 
pauper  was  unemancipated  when  such  relief  was  afforded  to  his  father. 
3.  That  it  was  not  competent  for  the  appeDants  to  take  the  said  objection 
under  the  first  ground  of  appeal. 

/.  G.  PhillimorBy  in  support  of  the  order  of  sessions.  The  father  of 
the  pauper  first  received  relief  half  a  year  before  his  death ;  and  he  died 
eleven  years  before  the  examination :  that  brings  the  first  relief  to  about 
the  beginning  of  1832.  At  that  time,  the  pauper,  who  was  born  in  Sep- 
tember, 1804,  was  more  than  twenty-seven  years  old.  It  is  not  only  con- 
sistent with  all  that  appears  in  the  examination,  but  most  probably  true, 
that  the  pauper  was  emancipated  before  the  relief  was  given.  It  is  not 
stated  that  he  was  a  part  of  his  father's  family,  or  *resided  with  r*igj 
him,  as  in  Regina  v.  Staple  FUzpainej  2  Q.  B.  488.  The  order  '• 
of  sessions  will  be  upheld  if  what  appears  be  not  inconsistent  with  their 
finding.  No  fact  should  be  left  to  implication :  examinations  or  grounds 
of  appeal  must  show  all  the  requisites  of  a  complete  settlement ;  Regina 
V.  JVWtt  Bover/y  2  Q.  B.  500 ;  Regina  v.  TTie  Justices  of  the  West  Riding, 
2  Q.  B.  505 ;  Regina  v.  The  Recorder  of  Pontefract,  2  Q.  B.  548 ;  Regina 
V.  St.  SeptUchrCy  6  Q.  B.  580 :  they  must,  therefore,  negative  any  fact  the 
absence  of  which  is  essential  to  the  settlement,  as,  in  a  case  of  settlement 
by  hiring  and  service,  that  the  pauper  was  without  children ;  Regina  v. 
Wymondham,  2  Q.  B.  541.  In  Regina  v.  Pilkington,  5  Q.  B.  662,  668, 
where  the  examination  was  held  good,  the  court  drew  this  line :  "  It  may 
be  that,  when  a  settlement  depends  on  a  simple  fact  known  to  the  pauper, 
he  ought  to  state  that  fact  in  his  examination :  but  it  is  very  diflferent 
when  the  settlement  depends  upon  a  fact  which  is  itself  a  legal  conse- 
qnence  of  the  facts  known  to  the  pauper."  ITie  fact  of  emancipation  is 
of  the  former  description.    On  the  other  side  Regina  v.  Yeoveleyj  8  A.  & 
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E.  806,  may  be  cited :  but  there  the  question  was  on  the  evidence ;  the 
court  considered  that  there  was  evidence  of  the  son's  being  unemancipated 
within  a  few  years  of  the  time  in  question ;  and  no  evidence  was  given  to 
alter  this  prim&  facie  view.  So  in  Bex  v.  OuUon^  5  B.  &  Ad.  958,  the 
sessions,  upon  substantive  evidence,  found  the  fact  of  emancipation  ;  and 
this  court  upheld  the  decision.  After  evidence  that  a  child  has  attained 
*1621  ^^  ^S^  ^^  twenty-one,  •the  burden  of  proof  seems  to  be  reason- 
ably thrown  on  the  party  denying  the  emancipation ;  Rex  v.  OuUoriy 
5  B.  &  Ad.  958,  and  Bex  v.  Hardtoicky  5  B.  &  Aid.  176,  there  cited. 
It  will  perhaps  be  objected  that  the  grounds  of  the  appeal  are  too  generally 
stated  :  but  Regina  v.  Flockt-on,  2  Q.  B.  535,  is  an  authority  for  the  utmost 
generality. 

Wkateleyj  with  whom  was  Boughey^  contr^,  was  stopped  by  the  court 
Lord  Denman,  C.  J.  It  seems  to  me  that  there  is  no  valid  objection  to 
these  examinations.  Mr.  Phillimore  has  referred  to  cases  where  the  court 
is  supposed  to  have  laid  down  distinctions  somewhat  nice.  But  we  stated 
a  rule  which  was  sufficiently  intelligible.  If,  upon  the  examinations,  the 
existence  of  any  fact  essential  to  the  settlement  is  left  in  doubt,  we  cannot 
say  that  they  show  a  settlement.  But,  where  facts  are  shown  which  esta- 
blish a  perfect  settlement  unless  impeached  by  other  facts  to  be  imported, 
then  it  seems  that  the  examinations  show  enough.  Here,  therefore, 
enough  is  shown,  unless  an  emancipation  can  be  presumed.  The  mar- 
ginal note  to  Bex  v.  Oulton^  in  3  Nevile  &  Manning,  62,  has  the 
words,  "  sembky  when  a  child  is  of  age,  emancipation  is  to  be  prima 
facie  presumed ;  the  contrary  when  the  child  is  under  age."  That  is  not 
borne  out  by  the  case  itself.  I  am  made  to  say:  «  There  is  a  material 
difference  between  the  case  where  the  child  is  of  age  and  where  it  is  undei 
*1631  ^^^'  When  the  child  is  of  age,  if  any  independent  act  has  *been 
done  by  her,  emancipation  takes  place,  and  the  burden  of  proof 
lies  upon  the  party  contending  that  the  child  is  not  emancipated."  The 
judgment  therefore  turns  upon  the  facts  of  the  particular  case ;  and  the 
question  was  whether  the  independent  acts  done  furnished  ground  for  in- 
ferring emancipation.  The  emancipation  must  therefore  be  shown.  Here 
there  are  no  facts  to  raise  such  an  inference ;  and,  therefore,  the  emanci- 
pation not  being  affirmatively  shown,  the  examination  is  valid. 

Patteson,  J.  I  agree  that  the  examinations  raise  a  prima  facie  case 
of  settlement.  The  evidence  of  the  settlement  of  the  pauper's  father  is 
merely  an  acknowledgment  by  relief:  the  settlement  so  acknowledged 
may  have  existed  fifly  years  before  the  pauper  was  born,  though  the  relief 
is  only  proved  to  have  been  given  in  1830.  But,  even  had  the  settlement' 
of  the  father  been  gained  at  the  time  when  the  relief  was  given,  I  think 
the  examinations  would  have  been  sufficient.  The  report  of  Bex  v.  Old- 
ton,  5  B.  &  Ad.  958 ;  S.  C.  3  Nev.  &  M.  62,  in  Barnewall  and  Adolph'is 
rather  qualifies  the  doctrine  which  appears  in  the  report  in  Nevile  and 
Manning.     It  could  not  have  been  meant  that  emancipation  is  to  be  pre* 
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sumed  wherever  the  child  appears  to  have  attained  the  age  of  twenty-one,  but 
only,  as  appears  from  the  former  report,  that,  if  there  be  also  evidence  of 
separation,  that  raises  a  primsL  facie  case  of  emancipation.  Here  there  is 
no  such  evidence ;  and  we  therefore  must  assume  that  the  pauper  had 
continued  to  live  with  his  father. 

*WiLUAMs,  J.  In  Beginay.Middleton  in  Teesddkj  10  A.  &  r^-icA 
£.  688,  the  court  held  the  examinations  bad  on  the  ground  that,  ^ 
assuming  all  the  facts  stated,  no  settlement  was  shown.  It  was  like  a 
general  demurrer.  The  present  case  is  quite  distinguishable:  there  is 
nothing  to  destroy  the  settlement,  save  an  exception  which  is  not  shown 
to  exist. 

WiGHTMAN,  J.  I  think  the  question  is  exactly  as  put  by  my  brother 
Williams  :  whether,  assuming  all  the  facts  to  be  true  which  are  stated  in 
the  examinations,  a  derivative  settlement  appears.  ^  Now  that  clearly  does 
appear,  unless  we  are  to  negative  it  by  presuming  emancipation.  Some 
difficulty  seems  to  arise  from  Rex  v.  Oultan,  5  B.  &  Ad.  958 ;  S.  C. 
3  Nev.  &  M.  62 :  but  the  reports  of  that  case  differ :  and  I  am  of  opinion 
that  the  fact  of  the  child  being  of  full  age  does  not  raise  a  prima  facie 
presumption  of  emancipation. 

Patteson,  J.  On  looking  more  closely  into  the  two  reports,  I  think 
they  do  not  substantially  differ  as  to  the  judgments.  Both  my  lord  and 
myself,  in  each  report,  appear  to  take  the  fact  of  separation  into  account, 
as  well  as  the  age.  Order  of  sessions  quashed. 
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Under  ttat  6^7  VicL  c  83, 1. 1,  it  is  a  *<  lawful  or  reasonable  cause"  for  the  absence  of  the 
coroner,  and  the  acting  of  his  deputy,  on  an  inquest,  that  the  coroner  was  engaged  in  bedd- 
ing another  inquest 

Where  the  jury  are  sworn,  and  the  inquest  commences  properly  before  the  deputy,  he  should 
continue  holding  the  inquest  to  its  conclusion,  although,  in  the  coune  of  it,  the  principal 
mroner  may  be  accidentally  preeent. 

This  inquisition  hold  by  the  deputy  is  properly  described  as  taken  before  the  principal  coroner. 

And  it  is  properly  signed  in  the  name  of  the  principal  coroner,  «  by  £.  M.,  his  deputy." 

Jeryis,  in  last  Michaelmas  term,  obtained  a  rule  calling  on  Ralph 
Docker,  one  of  the  coroners  for  Worcestershire,  and  on  the  widower  of 
Elizabeth  Hassall,  to  show  cause  why  an  inquisition,  taken  on  view  of  the 
body  of  the  said  Elizabeth  Hassall,  should  not  be  quashed. 

The  inquisition,  so  far  as  material  to  the  point  here  decided,  was  as 
follows. 

"Worcestershire,  to  wit.  An  inquisition,  indented,  taken,"  &c.,  <<at 
the  parish,"  &c.,  «the  7th  day  of  October,  a.  d.,  1844,  before  Ralph 
Docker,  one  of  the  coroners  of  our  said  Lady  the  Queen  for  the  county  of 
Worcester,  upon  view  of  the  body  of  Elizabeth  Hassall,  then  and  there 
lying  dead :  upon  the  oath  of  John  Blurton,"  &c.    Then  followed  the 

i2 
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names  of  the  jurors,  and  the  proceedings,  down  to  the  verdict,  which 
found  a  death  by  the  visitation  of  God.     The  conclusion  was  as  follows. 

« JRjLi^u  DocKjMi,  [L.  t.]  Coroner,  "  In  witness  whereof  as  well  the  snid  coroner  as  the 

by  Edward  Moore,  ius  deputy,  foreman  of  the  said  jurors  and  the  rest  of  his  said 

duly  appointed,"  &c  fellows  have  to  this  inquisition  set  their  hands  and 

seals,  the  day,  year  and  place  first  aboTe  written." 
« JoHv  Blvetoit.  [l.  s."] 

(Then  followed  the  names  of  the  other  jurors.) 

From  the  affidavits  on  both  sides  it  appeared  that  Ralph  Docker,  the 
coroner  for  the  county,  on  the  7th  October,  1844,  attended  at  the  holding 
of  an  inquest  commenced  by  himself  on  a  preceding  day :  and,  on  bis 
*1661  *^^'^y  *^  ^^  place  where  the  adjourned  inquest  was  to  be  held, 
had  an  interview  with  Edward  Moore,  his  deputy,  who  had  been 
duly  appointed,  approved,  &c.,  under  stat  6  &  7  Vict.  c.  83,  s.  1.  Mr. 
Moore  stated  that  he  had  issued  a  precept  for  an  inquest  to  be  held  (hat 
day  on  Elizabeth  Hassall.  Mr.  Docker  desired  him  to  hold  that  inquest, 
and  himself  proceeded  to  hold  the  adjourned  inquest.  After  having  so 
done,  Mr.  Docker  went  to  the  house  where  the  inquest  upon  Elizabeth 
Hassall  was  going  on.  It  had  been  commenced  by  Mr.  Moore ;  and  the 
jurors  had  been  sworn  before  him.  Mr.  Docker  remained  present  at  the 
inquest,  but  did  not  sum  up,  or  sign  the  inquisition ;  nor  did  he  view  the 
body. 

Godson  and  Petersdoiff  now  showed  cause.  The  form  of  the  inquisi- 
tion is  correct  under  stat.  6  &  7  Vict.  c.  83,  s.  1,  which,  after  giving 
power  to  the  coroner  of  the  county  to  appoint  a  deputy,  enacts  that  «all 
inquests  taken  and  other  acts  performed  by  any  such  deputy  coroner 
under  and  by  virtue  of  any  such  appointment  shall  be  deemed  and 
taken,  to  all  intents  and  purposes  whatsoever,  to  be  the  acts  and  deeds 
of  the  coroner  by  whom  such  appointment  was  made."  The  name 
of  the  coroner  appears  as  that  of  the  sheriff  does  to  acts  done  by  the  un- 
dersheriff.  And  the  signature  is  correct :  it  expresses  exacdy  the  authori- 
ty, namely,  that  of  the  coroner  by  his  deputy.  An  objection  will  be  taken 
under  the  proviso  in  the  same  section,  « that  no  such  deputy  shall  act  for 
any  such  coroner  as  aforesaid  except  during  the  illness  of  the  said  coro- 
ner, or  during  his  absence  from  any  lawful  or  reasonable  cause."  But 
*1671  ^^^^  ^^^  coroner,  at  the  signing  *of  the  inquest,  was  absent  from 
a  "  lawful"  and  «  reasonable  cause,"  namely,  the  holding  of  the 
adjourned  inquest  on  the  other  body.  That  he  returned,  or  even  assisted 
the  deputy  in  the  inquest  which  had  been  commenced,  does  not  vitiate  the 
inquest,  or  give  him  the  character  of  a  presiding  officer.  The  deputy, 
who  had  begun  the  proceeding,  was  the  proper  officer  to  carry  it  through. 

JerviSy  contr^.  It  appears  that  the  coroner  actually  was  present  with 
the  jury ;  therefore,  the  inquest  was  before  the  coroner,  and  the  signature 
should  have  been  that  of  the  coroner  simply :  otherwise  it  will  follow  that 
the  principal  may  commence  an  inquiry  and  the  deputy  finish  it.  Theut 
further,  it  is  impossible  to  say  that  the  coroner  was  absent  from  any  law- 
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ful  or  reasonable  cause,  when  he  was  in  fact  present.  The  proviso  re- 
ceives some  illustration  from  stat.  6  &  7  Vict.  c.  89,  s.  8,  which  gives 
recorders  power  to  appoint  a  deputy,  «<in  case  of  sickness  or  unavoidable 
absence:"  but  in  which,  to  prevent  difficulties  like  that  in  the  present 
case,  it  was  thought  necessary  to  provide  in  terms  <«  that  such  sessions 
shall  not  be  deemed  to  have  been  illegally  held,  nor  the  acts  of  any  deputy 
recorder  invalidated,  by  reason  of  the  cause  of  the  absence  of  the  recorder 
not  being  deemed  to  be  unavoidable  within  the  meaning  of  this  act.*' 

Lord  Denman,  C.  J.  I  think  that,  giving  a  reasonable  construction  to 
the  word  <«  absence,"  the  inquest  was  held  in  the  absence  of  the  coroner. 
He  was  absent  in  fact,  and  from  a  lawful  and  reasonable  cause,  when  the 
deputy  commenced  the  proceedings ;  and  his  accidental  ^presence  r»i  go 
afterwards,  while  the  proceedings  were  going  on,  can  make  no 
(liflereuce.     The  signature  is  perfectly  correct. 

Patteson,  J.  No  objection  is  made  to  the  commencement  of  the  hold- 
ing of  this  inquest  before  the  deputy,  because,  at  that  time,  the  principal 
coroner  was  absent  from  reasonable  cause,  being  engaged  on  the  other  in- 
quest. His  coming  back  really  amounts  to  nothing  at  all.  The  only 
remaining  objection  is,  that  the  coroner  appears  to  have  signed  by  deputy. 
I  think  the  additbn  of  the  deputy's  name  was  right :  but,  if  wrong,  it 
was  mere  surplusage. 

WiLLiABis,  J.  It  seems  to  me  that  the  signature  would  have  been 
wrong  if  it  had  been  by  the  deputy  in  his  own  name.  Where  an  agent 
acts  for  a  principal,  the  act  should  be  described  as  that  of  the  principal. 
In  Com.  Dig.  Altameyj  (C.  14,)  it  is  said :  « If  a  man  who  acts  by  the  autho 
ri!y  of  another,  and  as  his  attorney,  does  it  in  his  own  name,  and  as  Im 
own  proper  act,  it  will  be  void ;  for  he  represents  his  master,  and  ought  to 
do  it  in  his  name."  There  is  no  doubt  that  the  holding  of  this  inquest 
was  properly  begun ;  and  it  would  be  very  strong  to  say  that  the  coming 
in  of  the  principal  rendered  void  an  inquest  so  begun,  or  made  the  begin- 
ning of  a  new  inquest. 

WicHTMAN,  J.  Stat.  6  &  7  Vict.  c.  83,  s.  1,  enacts  that  all  acts  per- 
formed by  a  deputy  appointed  by  the  coroner  <<  shall  be  deemed  and  takeui 
to  all  indents  and  purposes  whatsoever,  to  be  the  acts  and  deeds  of  the 
coroner  by  whom  such  appdntment  was  made."  The  ^mediod  rc^gg 
of  signing  seems  unobjectionable,  even  if  it  be  not  the  most  cor- 
rect way :  at  most  there  would  be  surplusage :  but  I  think  it  was  righ',. 
As  to  the  inquest  itself,  the  deputy  who  had  commenced  holding  it  was 
bound  to  continue :  die  accidental  presence  of  the  principal  could  do  no 
harm.  Rule  dischai^d. 
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In   the   MaUer  of  ALLPRESS  ASHTON  and  ALFRED  ASHTON. 

Monday^  ApfU  28. 

Articles  of  the  peace  were  exhibited  against  A^  at  the  Quarter  Sessions  of  the  eooiity  of  H., 
and  he  was,  by  that  court,  ordered  to  enter  into  recognisance,  before  one  or  more  jaatkes  of 
H.,  to  keep  the  peace  for  six  calendar  months  thence  ensuing.  Under  the  warrant  of  two 
justices  of  H^  A.  was  brought  before  two  justices  of  the  same  county  to  show  cause  whj  he 
should  not  enter  into  the  recognisance ;  and  he  then  refused  to  do  so :  whereupon  the  jus- 
tices last  mentioned  committed  him  to  the  county  jail  for  the  then  residue  of  six  calendar 
months  from  the  date  of  the  order  of  Quarter  Sessions,  unless  in  the  mean  time  he  should 
enter  into  the  recognisance. 

Hddj  that  the  justices  had  no  power  to  commit :  and  that  the  prisoner  was  entitled  to  be  dis- 
charged on  habeas  corpus. 

Gunning,  in  this  term,  obtained  a  rule  nisi  for  a  habeas  corpusL  directed 
to  the  keeper  of  the  county  jail  for  Huntingdonshire,  commanding  him  to 
have  the  bodies  of  Allpress  Ashton  and  Alfred  Ashton,  together  with  the 
day,  &c.,  before  the  court,  &c.,  to  undergo  and  receive,  &c. 

From  the  affidavits  it  appeared  that  the  two  prisoners  were,  on  20th 
April  last,  committed  to  the  county  jail  of  Huntingdonshire,  under  and 
by  virtue  of  a  commitment^  the  substantial  parts  of  which  were  as  follows. 
"  County  of  )  To  the  constables  of  the  parish  of  St.  Ives,  in  the  county  of 

to  wit.     )  Huntingdon,  and  to  the  keeper  of  her  majesty's  jail  of  and 
*1701     ^^'^  ^^^  county  of  *Huntingdon,  situated  in  the  paridi  of  Great 
^    Stukeley  in  the  said  county. 

<<  Whereas  it  hath  been  proved,  this  21st  day  of  April,  a.  d.  1845,  unto 
and  before  us,  Thomas  Skeels  Fryer,  Esq.,  and  the  reverend  James  Lin- 
ton, clerk,  two  of  her  majesty's  justices  of  the  peace  of  and  for  the 
county  of  Huntingdon,  in  the  presence  and  hearing  of  Allpress  Ashton  and 
Alfred  Ashton,  now  here  present,  as  well  upon  the  oaths  of  William 
Nainby  Swallow,  of,"  &c.,  «<  and  Benjamin  Aislabee  Greene,  the  clerk  of 
the  peace  of  and  for  the  said  county  of  Huntingdon,  as  by  the  certificate 
of  the  said  Benjamin  Aislabee  Greene,  now  here  exhibited  and  shown 
and  read  unto  us  the  said  justices  in  the  presence  and  hearing  of  Allpress 
Ashton  and  Alfred  Ashton  now  here  present,  that,  at  the  General  Quarter 
Sessions  of  the  peace  of  our  lady  the  queen,  holden  at,"  &c.,  «  in  and 
for  the  said  county  of  Huntingdon,  on  Monday,  the  7th  day  of  April,  and 
thence  continued  by  adjournment  to  Tuesday,  the  8th  day  of  April,  aU  in 
the  eighth  year  of  the  reign,"  &c.,  «  before  James  Rust,  Esq.,  chairman," 
&c.,  («and  others  their  fellows,  justices,"  &c.,  «  assigned,"  &c.,  «the 
said  W.  N.  Swallow,  upon  his  corporal  oath,  exhibited  in  open  court,  be- 
fore the  said  James  Rust,"&c.,  «so  being  such  justices  as  aforesaid,  articles 
of  the  peace  against,"  &c.,  (the  two  prisoners,)  «  and  that  the  said  articles 
of  the  peace,  so  exhibited  by  the  said  W.  N.  Swallow  as  aforesaid,  against," 
&c.,  <<  having  been  duly  sworn  by  the  said  W.  N.  Swallow  in  open  court, 
before  the  said  last-mentioned  justices,  to  be  true,  and  having  been  read 
in  open  court,  were,  upon  the  motion  of  Mr.  Worlledge,  of  counsel  for 
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the*8aid  \^Iliam  Nainby  Swallow,  the  exhibitant,  received  by  r»i7-f 
the  said  Court  of  Quarter  Sessions  ;  and  that,  upon  the  like  mo- 
tion," Slc,  « it  was,  by  the  said  Court  of  Quarter  Sessions,  ordered  that 
the  said  AUpress  Ashton  and  Alfred  Ashton  do  forthwith  upon  service  of 
the  said  order  of  the  said  Court  of  Quarter  Sessions,  before  one  or  more 
of  her  majesty's  justices  of  the  peace  of  and  for  the  said  county  of  Hun- 
tingdon, enter  into  their  own  recognisances  in  the  sum  of  JCIOO  each, 
and  severally  and  respectively  find  two  sureties  in  the  sum  of  £50  each, 
to  keep  the  peace  towards  the  queen,  and  all  her  liege  subjects,  especially 
towards  the  said  W.  N.  Swallow,  the  exhibitant  of  such  lirticles  of  the 
peace,  for  the  term  of  six  calendar  months  then  next  ensuing :  As  by  the 
said  order  of  the  said  Court  of  Quarter  Sessions,  now  here  produced,  and 
proved  upon  the  oath  of  the  said  Benjamin  Aislabee  Greene,  the  clerk  of 
the  peace  of  and  for  the  said  county,  to  and  before  us  the  said  justices, 
and  now  here  read  to  us  the  said  justices  in  the  presence  and  hearing  of 
AUpress  Ashton  and  Aliired  Ashton,  now  here  present,  doth  fully  appear. 
And  whereas  it  hath  also  been,  this  21st  day  of  April,  1845,  proved,  to  and 
before  us,  the  said  justices,  in  the  presence  and  hearing  of  the  said  AUpress 
Ashton  and  Alfred  Ashton,  by  and  upon  the  oath  of  the  said  W.  N.  Swallow, 
that  the  said  AUpress  Ashton  and  Alfred  Ashton,  now  present  here  before 
us  the  said  justices  under  and  by  virtue  of  a  certain  warrant  under  the 
hands  and  seals  of  Thomas  Skeels  Fryer,  Esq.,  and  the  Reverend  James 
Linton,  Clerk,  two  of  her  majesty's  justices  of  the  peace  of  and  for  the 
said  county  of  Huntingdon,  bearing  date  the  21st  day  of  April,  1845,  (of 
the  sealing  *and  signing  of  which  said  last-mentioned  warrant  by  r^i^n 
the  said  Thomas  Skeels  Fryer  and  James  Linton,  so  then  being 
such  justices  as  aforesaid,  due  proof  hath  this  day  been  given  and  made 
unto  and  before  us  the  said  justices  in  the  presence  and  hearing  of  the 
said  AUpress  Ashton  and  Alfred  Ashton,  upon  the  oath  of  the  said  Benja- 
min Aislabee  Greene,  are  the  same  identical  persons  against  whom  the 
said  William  Nainby  SwaUow  so  exhibited  the  said  articles  of  the  peace 
upon  oath  as  aforesaid,  and  are  also  the  same  identical  persons  who  are 
mentioned  in  the  said  order  of  the  said  Court  of  Quarter  Sessions,  and 
are  thereby  ordered  to  enter  into  such  recognisances  and  to  find  such  sure- 
ties as  are  therein  mentioned :  And  whereas  the  said  AUpress  Ashton  and 
Alfred  Ashton  have  been  this  day  brought  here  before  us,  the  said  justices, 
under  and  by  virtue  of  the  said  last-mentioned  warrant,  to  answer  why 
they  have  not,  upon  being  respectively  duly  served  with  the  said  order  of 
the  said  Court  of  Quarter  Sessions,  respectively  obeyed  the  said  order,  and 
respectively  entered  into  such  recognisances  and  severally  and  respectively 
found  such  sureties  as  are  mentioned  in  the  said  order,  and  to  be  further 
dealt  with  according  to  law :  And  whereas  it  hath  also  been,  this  21st 
day  of  AprU,  1845,  proved  to  and  before  us,  so  being  such  justices  as 
aforesaid,  in  the  presence  and  hearing  of  the  said  AUpress  Ashton  and 
Alfred  Ashton,  upon  the  oath  of  Robert  Tolloday,  of,"  &c.,  « that  a  true 
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copy  of  the  said  order  of  the  said  Court  of  Quarter  Sessions  was,  on  the 
19th  day  of  April,  1845,  at  the  parish  of  St.  Ives  in  the  said  county,  per* 
sonally  served  upon  e^ch  of  them,  the  said  Allpress  Ashton  and  Alfred 
*17^1  '^'^^^^y  ^^^  ^^^  present,  and  that,  at  the  time  of  the  ^service 
upon  them,  respectively,  of  such  copy  of  the  said  order,  the  said 
original  order  of  the  said  Court  of  Quarter  Sessions  was  produced  and 
shown  to  each  of  them,  the  said  Allpress  Ashton  and  Alfred  Ashton, 
respectively,  and  that  they,  the  said  Allpress  Ashton  and  Alfred  Ashton, 
were  then  respectively  requested  to  obey  the  said  order  and  to  enter  into 
such  recognisances  and  to  find  such  sureties  as  are  therein  mentioned ; 
and  that  they,  the  said  Allpress  Ashton  and  Alfred  Ashton,  upon  being  so 
each  respectively  served  with  the  said  copy  of  the  said  order,  and  having 
the  said  original  order  produced  and  shown  to  them  respectively,  and 
being  respectively  requested  to  obey  the  same  as  aforesaid,  did  severaUy 
and  respectively,  at  the  parish  last  aforesaid,  unlawfully  and  contemptu- 
ously refuse,  and  from  thence  hitherto  have  unlawfuUy  and  contemptuously 
neglected  and  refused,  to  obey  the  said  order  of  the  said  Court  of  Quarter 
Sessions,  and  to  enter  into  such  recognisances  and  to  find  such  sureties 
as  are  mentioned  in  the  said  order  of  the  said  Court  of  Quarter  Sessions. 
And  whereas  the  said  order  ot  the  said  Court  of  Quarter  Sessions  hath 
been,  this  21st  day  of  April,  1845,  read  over,  in  the  presence  of  us,  the 
said  justices,  to  and  in  the  presence  and  hearing  of  the  said  Allpress 
Ashton  and  Alfred  Ashton ;  and  they,  the  said  Allpress  Ashton  and  Alfred 
Ashton,  have  been  this  day  personally  required  by  us,  the  said  justices, 
respectively  to  obey  the  said  order  of  the  said  Court  of  Quarter  Sessions, 
and  severally  and  respectively  to  enter  into  such  recognisances,  and  to 
find  such  sureties,  as  are  therein  mentioned,  or  to  show  and  assign  some 
good,  valid,  and  legal  cause  why  they  have  respectively  refused  to  obey 
the  said  order  of  the  said  Court  of  Quarter  Sessions,  or  why  they  should 
*1741  *"^*  respectively  forthwith  obey  the  same,  and  enter  into  such  re- 
cognisances and  find  such  sureties  as  are  therein  mentioned  ;  but 
they,  the  said  Allpress  Ashton  and  Alfred  Ashton,  have  again,  severally 
and  respectively,  unlawfully  and  contemptuously  refused,  in  the  presence 
of  us  the  said  justices,  and  still  do  unlawfully  and  contemptuously  re* 
fuse,  to  obey  the  said  order  of  the  said  Court  of  Quarter  Sessions,  and  to 
enter  into  such  recognisances  and  to  find  such  sureties  as  are  therein  men- 
tioned ;  nor  have  they,  the  said  Allpress  Ashton  and  Alfred  Ashton,  or 
either  of  them,  shown  or  assigned  any  good,  valid,  or  legal  cause  for 
their  respectively  having  refused,  and  still  refusing,  to  obey  the  said  order, 
and  to  enter  into  such  recognisances  and  to  find  such  sureties  as  arc 
therein  mentioned,  or  why  they  should  not  respectively  forthwith  obey  the 
said  order  and  enter  into  such  recognisances  and  find  such  sureties  as  are 
therein  mentioned :  We  therefore,  the  said  justices,  do  hereby,  in  the 
queen's  name,  require  and  order  you,  the  constables  of  St.  Ives  aforesaid, 
forthwith  to  take  the  bodies  of  them  the  said  Allpress  Ashton  and  Alfined 
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Ashton  into  your  custody,  and  them  safely  convey  to  her  majesty's  jail  of 
and  for  the  said  county  of  Huntingdon,  situated  in,"  &c.,  «<  and  them 
there  deliver,  together  with  this  our  warrant,  to  the  keeper  of  the  said 
jaiL  And  we,  the  said  justices,  do  hereby  in  the  queen's  name  require 
and  order  you,  the  said  keeper,  to  receive  the  bodies  of  them  the  said 
Allpress  Ashton  and  Alfred  Ashton,  together  with  this  our  warrant,  into 
your  custody  in  the  said  jail.  And  we,  the  said  justices,  hereby  further 
require  and  order  you,  the  said  keeper,  to  keep  the  body  of  the  said  All* 
press  Ashton  in  your  custody  in  the  said  jail,  for  *the  residue  yet  r*i75 
to  come  and  unexpired  of  the  term  of  six  calendar  months  to  be 
computed  from  and  next  following  the  8th  day  of^ April,  a.  d.  1845,  unless 
in  tlie  mean  time  the  said  Allpress  Ashton  diall,  before  one  or  more  of  her 
nmjesty's  justices  of  the  peace  of  and  for  the  said  county  of  Huntingdon, 
enter  into  a  recognisance  in  the  sum  of  JSIOO,  and  find  two  sureties  in  the 
sum  of  j£50  each,  to  keep  the  peace  towards  the  queen  and  all  her  liege 
people,  and  especially  toward  the  said  William  Nainby  Swallow,  the  ex- 
hibitant  of  the  said  articles  of  the  peace,  for  the  term  of  six  calendar 
months,  to  be  computed  from  the  8th  day  of  April,  1845,  or  unless  in  the 
mean  time  the  said  Allpress  Ashton  shall  be  otherwise  discharged  by  due 
course  of  law,"  &c.  (The  like  as  to  Alfi'ed  A^on.)  <<  And  for  your  so 
doing  this  shall  be  your  sufficient  warrant." 

Signed  and  sealed  by  the  two  justices. 

Copies  of  the  documents  referred  to  in  the  above  commitment  were 
also  annexed  to  the  affidavits ;  and  the  facts  stated  in  the  several  docu- 
ments were  also  deposed  to. 

.Andrews  and  WorUedge  now  showed  cause.  It  is  objected  (a)  that  the 
two  justices  had  no  power  to  commit  these  parties  to  prison.  If  a  single 
justice,  having  power  to  bind  them  over,  had  directed  them  to  be  so  bound, 
and  they  had  refused,  such  justice  might  have  committed  them.  This  ap- 
pears from  Hawk.  P.  C.  b.  2,  c.  16,  s.  2,  (b)  where  the  law  is  thus  laid 
down:  <«  And  *it  is  said,  that  wheresover  a  justice  of  peace  is  r«|7g 
empowered  by  any  statute  to  bind  a  person  over,  or  to  cause  him  *- 
to  do  a  certain  thing,  and  such  person  being  in  his  presence  shall  refuse 
to  be  bound,  or  to  do  such  thing,  the  justice  may  commit  him  to  the  jail, 
to  remain  there  till  he  shall  comply."  Bermet  v.  Watson^  3  M.  &  S.  1,  is 
to  the  same  effect.  The  court  of  Quarter  Sessions,  upon  such  refusal, 
might  equally  have  committed  them :  in  Regina  v.  Dunnf  12  A.  &  £.  599, 
the  warrant  of  commitment  was  signed  in  open  sessions,  and  not  objected 
to  on  that  account.  The  two  justices,  acting  under  the  authority  of  the 
order  of  Quarter  Sessions,  which  caUed  upon  the  prisoners  forthwith  to 
enter  into  recognisances  before  one  or  more  justices,  require  the  prisoners 
to  be  bound ;  and,  upon  their  disobeying  such  requisition,  the  justices 

(0)  Other  objectioiw  were  mada  on  behalf  of  the  prisooeniy  u  to  which  the  court  proooonoed 
Doopinioii. 
{b)  YoL  ill  p.  230,  7th  ed. 
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were  authorized  to  commit  them.  In  Hawk.  P.  C.  b.  1,  c.  60,  s.  13,  (a) 
it  is  said :  «<If  the  warrant,"  (that  is,  the  warrant  issued  to  compel  a  party 
to  be  bound,  who  was  absent  when  the  order  for  binding  him  was  made,)  {b) 
« specially  direct,  that  the  party  shall  be  brought  before  the  justice  who 
made  it,  the  officer  ought  not  to  carry  him  before  any  other.  But  if  the 
warrant  be  general,  to  bring  him  before  any  justice  of  peace,  &c.,  the 
officer  has  the  election  to  bring  him  before  what  justice  he  pleases,  and 
may  carry  him  to  prison  for  refusing  to  find  surety  before  such  justice." 
In  Bennet  v.  Watson  it  was  urged  diat  the  power  assumed  by  the  justice, 
of  committing  a  party  who  refused  to  be  bound  to  give  evidence  in  a  pro- 
secution, was  not  expressly  conferred  by  stat.  1  &  2  Ph.  &  M.  c.  13  ;  but 
the  court  adopted  the  construction  of  the  statute  in  2  Hal.  P.  C.  282,  and 
*1771  ^^^^  ^^^  ^commitment  good.  No  other  efficient  means  of  carrying 
the  order  of  Quarter  Sessions  into  effect  can  be  pointed  out. 

Crunningf  contra.  The  order  of  sessions  does  not  direct  that  the  parties 
shall  be  committed  if  they  do  not  enter  into  the  recognisances.  There 
was  simply  a  disobedience  to  an  order  of  Quarter  Sessions,  for  which  the 
ordinary  mode  of  punishment  is  sufficient.  In  Regina  v.  Dunny  12  A.  & 
B.  599,  all  the  points  in  favour  of  the  prisoner  were  not  considered,  he 
being  clearly  entitled  to  his  discharge  on  one.  ( O^Malley^  on  the  same 
side,  was  stopped  by  the  court.) 

Lord  Denman,  C.  J.  The  right  claimed  by  the  committing  magistrates 
cannot  be  upheld.  The  only  power,  at  all  events,  which  they  had,  was 
to  enforce  the  order  of  Quarter  Sessions.  What  they  have  done  is  con- 
victing in  a  summary  way  for  disobeying  the  order. 

Patteson,  J.  The  order  of  Quarter  Sessions  does  not  direct  that  the 
parties,  in  default  of  their  obeying,  shall  be  committed  :  the  commitment 
cannot  therefore  be  taken  to  be  a  following  out  of  the  order  of  Quarter 
Sessions.  The  justices  have  committed  for  disobedience  to  this  order, 
which  clearly  they  could  not  do. 

Williams,  J.  In  this  case,  the  two  justices  had  no  original  jurisdiction, 
but  merely  an  authority  derived  from  the  Quarter  Sessions.  They .  had 
only  to  inquire  whether  the  order  of  Quarter  Sessions  was  obeyed  or  not* 

♦1781     ^^^  ^^**  *^°^^  ^^^  ^^^^  ^^  commit,  a  month,  two  *or  twelve 
months  ?    I  can  discover  no  origin  of  such  a  jurisdiction. 
WiGHTMAN,  J.    I  am  of  the  same  opinion.    The  difficulty  is  to  disco- 
ver any  origin  of  the  jurisdiction  at  all.     The  order  of  Quarter  Sessions 
introduced  no  alternative,  in  the  event  of  disobedience. 

Rule  absolute,  (c) 


i: 


a)  Vol  ii.  p.  8,  Tthed.  (6)  s.  9. 

e)  See  Fotter^i  Cau,  6  Rep.  59  •. 
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GREEN  and  CARTER,  Assignees  of  WILLIAM  STREETER,  a  Bant 
rupt,  against  GEORGE  WOOD  and  ALFRED  WOOD. 

Tuesday,  Jlprii  29. 

If  •  wmmnt  of  attoniey  to  confesB  judgment  be  gi^en  bj  a  party  who  becomes  bankrupt  more 
dian  twenty-one  days  afterwarda,  and  anch  warrant  is  not  filed  under  stat  3  6.  4,  c.  39,  but 
judgment  is  signed  within  twenty-one  days  after  the  execution  of  the  warrant,  a  fi.  fa.  under 
such  judgment  is  Talid  as  against  the  assignees,  though  not  issued  till  more  than  twenty-one 
days  after  the  execution  of  the  warrant 

Id  sect  2,  the  words  «  unless  judgment  shall  have  been  signed,  or  execution  issued,"  cannot 
be  read  **  unless  judgment  diall  have  been  signed,  and  execution  issued." 

Debt  and  detinue. 

First  and  second  counts.  That  defendants,  after  the  bankruptcy  of 
Streeter,  to  wit,  &c.,  were  indebted  to  plaintifis  as  assignees,  in  1000/. 
for  money  received  for  plaintiffs  as  assignees,  and  in  1000/.  due  from  de- 
fendants to  plaintifis  as  assignees  upon  an  account  stated  between  them ; 
whereby,  &c. ;  breach,  non-payment  of  the  said  several  moneys. 

Third  count.  That  plaintifis,  as  assignees,  after  the  bankruptcy,  to  wit, 
on,  &c.,  were  lawfully  possessed,  as  of  their  own  property  as  such  assig- 
nees, of  certain  goods  and  chattels,  to  wit,  four  iron  cranes,  &c.,  of  plaintiffs 
as  assignees,  of  great  value,  to  wit,  &c. ;  and,  being  so  ^possessed,  rei  79 
plaintiffs,  being  assignees  as  aforesaid,  afterwards,  to  wit,  on,  &c., 
casually  lost  the  said  goods  and  chattels  out  of  their  possession,  and  the 
same  then  came  to  the  possession  of  defendants  by  finding :  yet  defendants, 
well  knowing  the  said  goods  and  chattels  to  be  the  property  of  plaintiffs 
as  assignees  as  aforesaid,  and  of  right  to  belong,  &c.,  have  not  as  yet 
delivered  the  same  to  plaintiffs,  (although  requested,  &c.,)  and  have  unjustly 
detamed,  and  still  do  unjustly  detain,  the  same  from  plaintifis,  so  being 
such  assignees,  &c. 

Pleas,  1.   To  the  first  two  counts.  Never  indebted.     Issue  thereon. 

2.  To  the  third  count,  that  the  defendants  did  not,  nor  do,  detain,  &c. 
Issue  thereon. 

3.  To  the  third  count,  that  the  plaintifis  were  not  lawfully  possessed, 
as  of  their  property  as  assignees  as  aforesaid,  &c.     Issue  thereon. 

By  order  of  Coleridge,  J.,  and  by  consent  of  parties,  the  following 
case  was  stated  for  the  opinion  of  the  court. 

The  plaintiffs,  before  and  at  the  time  of  the  commencement  of  the  suit, 
were,  and  are,  assignees  of  the  estate  and  effects  of  William  Streeter,  a 
bankrupt,  according  to  the  several  statutes,  &c.  The  bankrupt,  before 
and  at  the  time  of  his  bankruptcy,  kept  an  inn  or  hotel  at  Brighton,  in 
Sussex ;  and  the  goods  and  chattels  mentioned  in  the  declaration  were  the 
property  of  the  bankrupt  at  the  time  of  the  seizure  thereof  by  the  sheriff 
of  Sussex,  as  after  mentioned.  The  fiat  in  bankruptcy  against  Streeter, 
and  under  which  plaintifis  are  assignees,  bears  date  on  the  25th  of  Feb- 
niary,  1843,  and  was  issued  on  that  day,  upon  an  act  of  bankruptcy 
committed  on  the  20th  of  that  month.     The  defendants  claim  title  to 
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*lfi01  *^^^  ^^^  goods  and  chattels  under  a  bill  of  sale  from  the  sheriff  of 
■'  Sussex,  who,  on  the  17th  of  February  in  the  same  year,  seized 
the  said  goods  and  chattels  under  a  writ  of  fi.  fa.  issued  on  16th  of  Feb- 
ruary, in  the  year  aforesaid,  at  the  suit  of  the  now  defendants  against 
Streeter,  and  delivered  to  the  said  sheriff  ou  the  said  15th  February  to  be 
executed,  the  said  bill  of  sale  being  made  in  execution  of  the  said  writ. 
The  said  writ  was  issued  upon  a  judgment  entered  up  in  this  court  on  a 
warrant  of  attorney  to  confess  judgment.  The  warrant  of  attorney  bears 
date  on  9th  April,  1842,  and  was  executed  and  delivered  by  Streeter  to 
the  now  defendants  on  the  same  day.  The  said  judgment  was  entered 
up  on  15th  April  in  the  same  year,  being  within  twenty-one  days  ailer 
the  execution  of  the  said  warrant  of  attorney.  But  no  affidavit  of  the 
time  of  the  execution  of  the  said  warrant  of  attorney  was  ever  made  or 
filed,  pursuant  to  the  statute.  At  the  time  of  signing  judgment,  the  war- 
rant of  attorney  was  filed  in  the  judgment  warrant  of  attorney  office,  in 
the  usual  course,  when  no  affidavit  of  the  time  of  the  execution  of  the 
warrant  of  attorney,  pursuant  to  the  statute,  is  made ;  and  which  course 
is  as  follows.  The  attorney  for  the  plaintiff  procures  a  judgment  paper, 
a  judgment  roll,  with  an  incipitur  of  the  judgment,  and  the  warrant  fA 
attorney ;  and  then  an  entry  is  made  by  the  proper  officer,  in  a  book  called 
the  judgment  book,  of  the  names  of  the  parties,  the  amount  of  the  sum 
for  which  judgment  is  signed,  the  venue,  the  plaintiff's  attorney's  name, 
and  the  number  of  the  roll :  the  warrant  of  attorney  is  then  put  up  in  the 
bundle  of  the  day,  an  office  stamp  being  previously  put  on  the  back 
thereof.  Where  a  warrant  of  attorney  is  filed  with  an  affidavit  of  the  time 
*1811  ^^  ^^  execution,  pursuant  to  the  statute,  an  entry  is  *made,  in  a 
book  called  the  warrant  of  attorney  book,  of  the  names  of  the 
parties,  the  defendant's  residence  and  description,  the  date  of  the  war- 
rant of  attorney,  and  the  day  of  filing  the  same,  the  penal  sum,  and  the 
sums  secured.  The  warrant  of  attorney  is  then  put  up  in  a  bundle  as  in 
other  cases. 

No  execution  was  ever  issued  on  the  said  judgment,  except  the  said 
writ  of  fieri  facias,  which  was  issued  after  the  expiration  of  twenty-one 
days  from  the  execution  of  the  said  warrant  of  attorney.  The  bill  of  sale 
of  the  said  goods  and  chattels  was  executed  by  the  said  sheriff  and  the 
now  defendants  on  18th  February,  1843.  After  the  appointment  of  the 
present  plaintiffs  as  assignees,  and  before  the  commencement  of  this  suit, 
and  whilst  the  said  goods  and  chattels  were  in  the  possession  of  the  now 
defendants,  (namely,  on  19th  July  in  the  year  last  aforesaid,)  the  now 
plaintiffs  demanded  the  said  goods  and  chattels  of  the  now  defendants, 
who  refused  to  deliver  them  up,  claiming  title  to  them  under  the  said  bill 
of  sale.  (Then  followed  a  statement  of  the  moneys  received  by  the  de- 
fendants under  the  bill  of  sale.) 

The  question  for  the  opinion  of  the  court  is,  whether,  under  the  circum- 
stances aforesaid,  the  plaintifis  are  entitled  to  recover  from  the  defendant? 
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the  said  goods  and  cbattels,  or  the  value  thereof,  in^ithout  deduction,  or 
^th  any  and  what  deduction  in  respect  of  the  poundage,  &c. 

Haywardj  for  the  plaintifis.     Stat.  3  G.  4,  c.  39,  s.  1,  enacts  that,  <«  if 
the  holder  thereof  shall  think  fit,  every  warrant  of  attorney  to  confess 
judgment  in  any  personal  ^action,  or  a  true  copy  thereof,  and  of    r«|OA 
the  attestation  thereof,  and  the  defeasance  and  endorsements 
thereon,  in  case  such  warrant  of  attorney  shall  be  given  to  confess  judg- 
ment in  his  majesty's  Court  of  King's  Bench,  at  Westminster,  or  such  a 
true  copy  thereof  as  aforesaid,  in  case  such  warrant  of  attorney  shall  be 
given  to  confess  judgment  in  any  other  court,  shall,  within  twenty-one 
days  after  the  execution  of  such  warrant  of  attorney,  be  filed,  together 
with  an  affidavit  of  the  time  of  the  execution  thereof,  with  the  clerk  of  the 
docquets  and  judgments  in  the  said  Court  of  King's  Bench."     Sect.  2 
enacts  that,  «« if  at  any  time  after  the  expiration  of  twenty-one  days  next 
after  the  execution  of  such  warrant  of  attorney,  a  commission  of  bankrupt 
shall  be  issued  against  the  person  who  shall  have  given  such  warrant  of 
attorney,  under  which  he  shall  be  duly  found  and  declared  a  bankrupt, 
then  and  in  such  case,  unless  such  warrant  of  attorney  or  a  copy  thereof, 
shall  have  been  filed  as  aforesaid,  within  the  said  space  of  twenty-one 
days  from  the  execution  thereof,  or  unless  judgment  shall  have  been 
signed,  or  execution  issued  on  such  warrant  of  attorney  within  the  same 
period,  such  warrant  of  attorney  and  the  judgment  and  execution  thereon, 
shall  be  deemed  fraudulent  and  void  against  th/s  assignees  under  such 
commission,  and  such  assignees  shall  be  entitled  to  recover  back  and 
receive,  for  the  use  of  the  creditors  of  such  bankrupt  at  large,  all  and 
every  the  moneys  levied  or  effects  seized  under  and  by  virtue  of  such  judg- 
ment and  execution."    Here,  no  affidavit  is  stated  to  have  been  filed 
within  the  twenty-one  days  from  the  execution.     And,  even  if  it  had  been 
filed,  together  with  the  warrant,  it  would  have  been  insufficient,  unless 
it  had  stated  *the  time  of  the  execution ;   DiUon  v.  Edwards^    r»ioo 
2  M.  &  P.  550.     It  will,  however,  be  contended,  on  the  other  side,     ^ 
that  the  execution  of  the  judgment  is  protected  because  judgment  has  been 
signed  within  twenty-one  days  from  the  execution  of  the  warrant  of  attorney. 
But  that  is  not  enough :  the  execution  must  be  issued  within  that  time. 
It  is  true  that  the  words  of  the  second  section  are  « unless  judgment 
shall  have  been  signed,  or  execution  issued  on  such  warrant  of  attorney 
within  the  same  period."    But  by  the  word  "  or"  the  legislature  clearly 
meant  «  and :"  otherwise  the  words  that  follow  are  without  meaning ;  for 
the  execution  could  not  issue  within  the  twenty-one  days  unless  the  judg- 
ment were  signed  still  earlier,  and  therefore  within  that  period.     The 
courts  have  frequently  found  it  necessary  to  adopt  this  kind  of  interpreta- 
tion for  the  purpose  of  giving  effect  to  the  language  of  the  legislature : 
EM  V.  Gaven,  Cro.  Eliz.  307 ;  Fowler  v.  Padget,  7  T.  R.  509 ;  Water- 
hmt  V.  Kemj  4  B.  &  C.  200 ;  WhUmore  v.  BobertsoUy  8  M.  &  W.  463, 
477,  (judgment  of  the  court,}  are  instances.    It  is  remarkable  that,  in 
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Everett  v.  Wells,  2  M.  &  G.  269,  278,  both  Erskive,  J.,  and  Maule,  J., 
in  speaking  of  this  clause,  use  the  word  «  and"  in  the  place  of  the  word 
«  or."  [Patteson,  J.  Lord  Tenterden,  in  WUson  v.  WhUaker^  Moo. 
&  M.  8,  seems  to  have  doubted  whether  the  statute  could  be  literally  in- 
terpreted.] The  difficulty  which  occurred  to  him  was  afterwards  consi- 
dered in  Brook  v.  MitcfieUy  6  New  Ca.  349. 

WiUeSf  contri.     The  warrant  of  attorney  was  certainly  not  so  filed  as 
*1841     ^^  satisfy  the  statute.     But,  the  ^judgment  having  been  signed 

\%ithin  twenty-one  days  after  the  execution  of  the  warrant  of  at- 
torney, the  execution  is  protected.  The  only  objection  made  to  this  view 
of  the  case  is  that  «  or"  in  sect.  2  means  «  and,"  for  that  otherwise  there 
would  be  a  redundancy.  But  this  is  not  a  sufficient  reason  for  so  violent 
a  change  in  language.  The  issuing  of  the  execution  adds  practically  no 
notoriety  to  the  judgment ;  it  consists  in  merely  delivering  out  the  writ  to 
the  judgment  creditor:  Pewtress  v.  Anrum^  9  Dowl.  P.  C.  828.  The  levy- 
ing  of  execution  will  indeed  give  notoriety :  and,  according  to  the  princi- 
ple for  which  the  plaintifi^  contend,  the  court  must  go  so  far  as  to  change  the 
word  « issued"  into  « levied."  If  there  be  any  court  in  which,  by  the 
practice,  execution  may  issue  without  actual  signing  of  judgment,  there 
is  no  redundancy  in  the  language  of  the  section :  and  the  intention  Diay 
perhaps  have  been  to  provide  for  such  a  possibility.  The  statute  speaks 
only  of  judgments  upon  warrant  of  attorney  and  cognovit:  if  the  intention 
had  been  generally  to  make  the  issuing  of  execution  necessary,  the  sta- 
tute would  have  included  judgments  by  default.  The  intention  may  have 
been  to  give  the  party  a  latitude  as  to  evidence,  that  is,  to  make  it  suffi- 
cient to  show  the  fact  of  the  execution  issuing,  without  showing  a  judg- 
ment signed.  Signing  the  judgment  was  treated  as  sufficient  under  this 
statute  in  Hurst  v.  Jennings,  5  B.  &  C.  650,  and'  in  Morris  v.  MeUin, 
6  B.  &  C.  446,  450,  451,  (judgments  of  Lord  Tenterden  and  Bay- 
ley,  J.)  The  report  of  Everett  v.  Wells,  in  2  Scott's  N.  R.  525,  532, 
differs  from  that  in  Manning  &  Granger  in  the  particular  noticed  on  the 
other  side. 
*1851         *Hayward,  in  reply.    By  the  word  "issued"  the  legislature 

probably  meant  putting  into  effect. 
Lord  Denman,  C.  J.  We  are  bound  to  give  to  the  words  of  the  legis- 
lature all  possible  meaning  which  is  consistent  with  the  clear  language 
used.  But,  if  we  find  language  used  which  is  incapable  of  a  meaning, 
we  cannot  supply  one.  It  is  true  that  we  have  here  words  which,  as  they 
stand,  are  useless ;  a  circumstance,  perhaps,  not  altogether  unprecedented. 
But,  to  give  an  effectual  meaning,  we  must  alter,  not  only  "or"  into 
"and,"  but  "issued"  into  "levied."  It  is  extremely  probable  that  this 
would  express  what  the  legislature  meant.  But  we  cannot  supply  it. 
Those  who  used  the  words  thought  that  they  had  effected  the  purpose  in* 
tended.  But  we,  looking  at  the  words  as  judges,  are  no  more  justified  in 
introducing  that  meaning  than  we  should  be  if  we  added  any  other  pro« 
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fisiOD.    We  can  do  no  more  than  give  such  a  meaning  as  the  Tvords  au- 
thorize. 

Fatteson,  J.  There  is  great  difficulty  in  construing  this  act.  Look  at 
sect.  3.  A  cognovit  actionem  is  made  void  against  the  assignees  unless 
filed  ^thin  the  twenty-one  days :  yet  afterwards  a  cognovit  and  warrant 
of  attorney  are  treated  as  if  they  were  on  the  same  footing.  It  is  clear  to 
my  mind  that  some  mistake  has  occurred  in  drawing  this  act,  and  that  we 
cannot  hope  to  give  a  meaning  to  the  whole.  If  « or"  in  sect.  2  is  not 
altered  to  «« and,"  there  is  no  meaning,  for  there  cannot  be  execution  with- 
out a  judgment.  We  can  give  no  meaning  to  the  words  «  execution  is- 
sued." If  we  do  read  «  and,"  (which  might  possibly  be  justifiable  if 
'we  could  get  a  reasonable  meaning  by  so  doing,)  that  will  not  be  r«iQg 
enough;  for  it  is  ridiculous  to  suppose  that  the  legislature  con-  ^ 
templated  an  execution  issued  pro  forma.  And  so  we  should  be  bound  to 
say  that  <(  issuing"  means  « levying;"  which,  indeed,  Mr.  Hayward  does 
contend  for.  I  do  not  think  we  should  be  justified  in  doing  so.  It  is 
best  to  say  that  the  words  have  no  meaning  at  all. 

Williams,  J.  There  is  abundant  authority  for  construing  «or"  to 
mean  »  and,"  if  that  would  supply  a  meaning.  But  then  comes  the  pres- 
sure of  the  difficulty.  For  it  is  admitted  that  this  is  not  enough  unless  we 
go  further,  and  say  that  «<  issued"  means  « levied."  That  is  so  violent 
a  change  that  it  amounts  to  framing  a  new  section,  instead  of  interpreting 
what  we  find.  We  are  not  authorized  to  do  this.  It  is  much  safer  to  say 
that  the  words  have  really  no  meaning. 

WiGHTMAN,  J.  How  the  mistake  has  arisen,  it  is  not  for  us  to  say.  It 
is  admitted  that,  to  give  the  effect  required,  we  must  do  more  than  substi- 
tute "and"  for  *<or,"  and  must  go  on  to  hold  that  "issuing"  means 
"lev)'ing."  There  is  also  another  inaccuracy.  Sect.  2  speaks  of  execu 
tion  issuing «» on  such  warrant  of  attorney ;"  here  we  have  to  add  the  word^ 
"on  a  judgment"  before  «  on  such  warrant  of  attorney,"  to  give  any  mean- 
ing at  all.  All  this  would  amount,  in  truth,  to  the  introduction  of  a  new 
clause.  Judgment  for  defendants. 


•In  the  Matter  of  WILLIAM  COBBETT.     T\iesday,  May  1.      [*187 

A  court  of  equity  committed  a  party,  under  a  writ  of  rebeUion.  The  commitment,  which 
was  regular  in  other  respecta,  omitted  the  date  of  the  return  to  the  writ  of  rebellion ;  and  it 
was  suggested,  on  motion  for  habeas  corpus,  that  this  omission  had  the  effect  of  concealing 
the  &Iseness  of  the  return.  Held  no  ground  for  a  habeas  corpus,  but  only  for  an  application 
to  the  court  of  equity. 

The  same  held,  as  to  a  suggestion  that  the  imprisonment  was  by  collusion  of  the  plaintiff  \m 
the  equity  suit  and  the  commissioner  under  the  writ 

Where  a  party  has  been  brought  to  the  bar  of  a  court  of  equity  to  answer  a  contempt,  the 
court  of  equity  may  comofiit  him  from  the  sheriff's  custody  without  process  of  habeas 
corpus,  role  6  of  sUL  11  G.  4,  &  1  W.  4,  c  36,  s.  16,  applying  only  where  the  party  has 
not  been  so  brought  up. 

A  commitment  for  contempt  by  a  court  of  equity  need  not  adjudicate  the  contempt ;  it  is 
enough  if  it  rectt«9  such  an  adjudication. 

Where,  upon  a  prisoner  being  brought  up  by  habeas  corpof  ad  subjidendom,  it  appeaia  that 
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he  IB  detained  for  a  legitimate  eaoee,  the  court  will  not  inquire  whether  another  came,  ea 
which  also  be  is  detained,  be  legitimate. 
Where  the  detention  ie  objected  to  solely  on  the  ground  of  an  alleged  impropriety  in  the  dcCaiii 
of  a  suit  in  an  equity  court  which  has  oomaiitted  the  prisoner,  thb  court  will  not  Interfere. 

This  was  an  application  (a)  for  a  habeas  corpus.  The  nature  of  the 
case,  and  the  points  raised,  will  appear  sufficiently  by  the  judgment  of 
the  court,  which  was  now  delivered  by 

Lord  Denman,  C.  J.  In  the  matter  of  William  Cobbett,  a  prisoner  in 
the  Queen's  Prison,  application  was  made  for  a  habeas  corpus,  on  the 
ground,  first,  that  the  prisoner  was  unlawfully  committed  by  the  Court  of 
Exchequer  to  the  Fleet  prison  on  11th  June,  1840.  But  the  affidavit 
states  the  commitment  to  have  been  regular  on  the  face  of  it,  and  vicious 
only  for  omitting  the  date  of  the  return  made  to  the  writ  of  rebellion  issued 
against  the  prisoner  in  a  cause  then  pending  in  that  court,  and  so  conceal- 
ing the  fact  that  the  return  was  false.  But,  supposing  this  charge  true, 
it  does  not  show  that  the  Court  of  Exchequer  had  no  jurisdiction  to  com- 
*18R1  ^^^'  ^^^  utmost  effect  of  it  is  to  *ground  an  application  to  that 
court,  while  a  court  of  equity,  or  to  the  Court  of  Chancery  under 
the  altered  system,  to  set  aside  the  process  thus  fraudulently  obtained. 
We  have  no  right  to  interfere  for  the  purpose. 

The  second  ground  of  the  application  for  a  habeas  corpus  is  similar  to 
the  first.  His  lodgment  in  the  sheriff's  prison  is  charged  to  have  been  by 
collusion  between  the  plaintiff  and  the  commissioner  under  the  writ  of 
rebellion.  The  same  answer  must  be  given :  if  the  process  of  that  court 
has  been  abused,  that  court  alone  can  set  it  aside,  and  would  do  so,  no 
doubt,  on  a  proper  application  and  clear  proof. 

Further,  it  is  said  that  the  Court  of  Chancery  had  no  jurisdiction  to  deal 
with  him  when  brought  up  from  the  sheriff's  custody,  except  on  a  return 
to  a  habeas  corpus,  under  the  fifth  rule  laid  down  in  stat.  11  G.  4,  &  1 
W.  4,  c.  36,  s.  15.  But  that  rule  only  applies  where  a  defendant  shall  not 
have  been  previously  brought  to  the  bar  of  the  court  under  process  to 
answer  his  contempt.  Now  the  affidavit  shows  that  he  had  been  so  brought 
to  the  bar. 

The  commitment  is  also  said  to  be  void  for  want  of  jurisdiction,  because 
it  does  not  adjudicate  that  the  prisoner  had  been  guilty  of  a  contempt. 
But,  in  the  first  place,  this  commitment  is  not  set  out  as  the  other  pro- 
ceedings are ;  and,  besides,  it  is  not  necessary  for  a  commitment  to  adju- 
dicate. This  is  an  independent  and  previous  act  of  the  court  in  which 
the  commitment  originates ;  and  its  recital  of  such  an  adjudication  (which 
is  not  denied)  is  fully  sufficient. 

No  doubt  is  therefore  raised  of  the  perfect  regularity  of  these  proceed- 
ings, or  of  the  legality  of  the  detention  first  complained  of. 
*1891         ^"^  second  is  described  in  the  affidavit,  on  which  we  need  not 
form  any  opinion  while  the  first  appears  to  be  unquestionably  good. 

(a)  Made  by  the  priioner't  wife,  April  28th,  in  this  term.  Before  Lord  Denmtti,  C  Jn 
f  ttteeoDt  WilliuM  uid  Wightman,  Ji. 
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We  may,  however,  observe  that  this  second  detention  is  not  supposed  to 
be  without  jurisdiction,  except  by  some  reference  to  the  details  of  the 
cause.  This  is  the  proper  subject  for  application  to  the  Court  of  Chancery ; 
and  the  affidavit  states  such  application  to  have  been  frequently  made 
without  success. 
We  cannot  interfere.  Application  refused. 


WALTHER  against  MESS.     Thursday,  May  1. 

In  an  actioD  for  damagvt  neoeMnrily  aoliqnidated,  the  eoite  cannot  be  taxed  on  the  lower  acale 
given  by  the  Diiecttona  to  the  Taxing  offioen,  Trin.  T^  7  Vict,  though  the  plainti£^  at  the 
■ttingi  or  aadze%  recover  leaa  than  20/. 


Tms  was  an  action  of  assumpsit  for  dismissing  plaintiff  from  his  em* 
ployment  of  clerk  in  the  service  of  defendant,  a  merchant,  without  suffi- 
cient cause.  Unliquidated  damages  were  claimed;  and  there  was  no 
endorsement  of  a  debt  on  the  writ  of  summons.  The  defendant  pleaded . 
1.  Non  assumpsit;  2.  Traverse  of  plaintiff's  readiness  and  willingness  to 
continue  in  defendant's  service ;  3.  Justification  by  reason  of  improper 
conduct  in  plaintiff;  4.  Exoneration  before  breach. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  sittings  in  London  after 
Trinity  term,  1844,  a  verdict  was  found  for  the  plaintiff  with  20/.  damages. 
Costs  were  taxed  for  him  on  the  higher  scale,  amounting  to  70/.  ll^. 
Defendant  took  out  a  summons  to  show  cause  why  the  taxation  should  not 
be  reviewed.    Patteson,  J.,  before  whom  the  parties  attended,  referred 
them  to   Lord   Denman,  C.  J.,  to  ascertain  whether  he  would  certify 
*that  the  cause  was  proper  to  be  tried  before  a  judge  of  one  of  the     r«29o 
superior  courts,  and  not  before  a  sheriff  or  judge  of  an  inferior 
court.     His  lordship,  after  reference  to  his  notes,  refused  to  certify.     The 
parties  then  attended  before  Wightman,  J.,  who,  at  the  defendant's  in- 
stance, made  an  order,  <«  That  the  Master  be  at  liberty  to  review  his  taxa- 
tion of  the  plaintiff's  costs  herein,  the  Lord  Chief  Justice,  before  whom 
the  cause  was  tried,  having  refused  to  certify  that  the  cause  was  proper  to 
be  tried  before  a  judge  of  one  of  the   superior  courts."    The   Master 
doubted  the  propriety  of  altering  the  taxation :  and  the  parties  again  (on 
January  21st,  1845)  attended  before  Wightman,  J.,  on  a  summons  taken 
out  by  the  plaintiff  to  show  cause  why  the  learned  judge's  order  should 
not  be  rescinded.    Wightman,  J.,  referred  the  question  to  the  full  court : 
and  BoviUj  in  last  Hilary  term,  obtained  a  rule  nisi  for  rescinding  the 
order. 

Dasent  now  showed  cause.  The  sum  recovered  not  having  exceeded 
20/.  without  costs,  the  Master  had  no  power  to  tax  on  the  higher  scale. 
The  Directions  to  the  Taxing  officers  {a)  on  this  subject  are  as  binding  as 

(a)  Directions  to  the  Taxing  offioern*  Trin.  7  Viet.,  6  Q.  B.  462 ;  in  lien  of  the  former  Di 
Ndkni  flf  HiL  4  W.  4,  6  B.  &  Ad.  xix. 
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an  act  of  parliament,  and  leave  no  discretion ;  Elleman  y.  Williams^ 
2  Dowl.  &  L.  46.  The  applicability  of  the  lower  scale  does  not  at  all  de- 
pend upon  the  question  whether  or  not  the  cause  might  have  been  tried  by 
writ  of  trial  under  stat.  3  &  4  W.  4,  o.  42,  s.  17.  Costs  in  actions  tried 
by  writ  before  the  sheriff  are  measured,  by  the  same  order  of  the  court, 
on  a  scale  quite  different  from  the  reduced  scale  in  oAer  actions.  And 
nt^q-t-i  there  is  *no  ground  in  principle  for  contending  that,  if  a  party 
*'  brings  an  action  in  one  of  the  superior  courts,  and  is  able  to  make 
out  a  claim  only  for  20/.,  the  costs  should  be  taxed  on  the  higher  scale 
because  there  was  no  endorsement  of  a  debt  on  the  writ.  In  Wallen  v. 
Smithy  3  M.  &  W.  138,  Alderson,  B.,  said:  "The  direction  to  the  tax- 
ing officers  does  not  confine  the  reduced  scale  of  allowance  to  those  cases 
only  which  are  triable  before  the  sheriff,  for  actions  of  covenant  are  ex- 
pressly mentioned.  Then,  to  entitle  a  party  to  the  higher  rate  of  costs, 
he  must  show  that  he  has  recovered  more  than  20/.'^  It  is  true  that  the 
trial  here  could  not  have  been  had  before  the  sheriff:  those  who  framed 
the  statute  may  have  omitted  to  exempt  from  the  rule  plaintiffs  who  from 
ihe  nature  of  their  causes  could  not  avail  themselves  of  a  writ  of  trial : 
and  there  is  clearly  one  such  casus  omissus,  the  first  paragraph  of  the  rule 
including  actions  of  covenant,  which  cannot  be  tried  before  the  sheriff:  (a) 
but  the  Directions,  as  framed,  give  only  one  principle,  namely,  that  if  the 
plaintiff  has  obtained  a  verdict  for  no  more  than  20/.,  the  sum  which  might 
have  been  recovered  in  the  inferior  court,  the  costs  must  be  on  the  lower 
scale.  [Patteson,  J.  I  do  not  see  why  stat.  3  &  4  W.  4,  c.  42,  s.  17, 
may  not  apply  to  actions  of  covenant.  There  may  be  a  covenant  for  pay- 
ment of  a  specified  sum,  under  20/.;  a  rent,  for  instance.]  In  Cooke  v. 
Hunt  J  5  M.  &  W.  161,  where  the  plaintiff  claimed  unliquidated  damages, 
and  consented  to  take  judgment  for  11/.  125.,  it  was  assumed  that,  in  the 
absence  of  express  agreement  to  the  contrary,  costs  must  be  taxed  on  the 
lower  scale. 

•1921  *Bovill^  contri.  Where  the  claim  is  for  unliquidated  damages, 
the  sheriff  has  no  jurisdiction  to  try;  Jacquot  v.  Boura^  5  M.  &  W. 
155,(5)  Lismore  v.  Beadle^  1  Dowl.  N.  S.  566 :  if  he  did  so,  it  would  be 
error.  Then,  if  the  plaintiff  had  no  option  of  going  to  any  but  the  supe- 
rior court,  his  costs  ought  not  to  be  taxed  on  the  lower  scale.  [Patte- 
son, J.  Cro/t  V.  Miller  J  3  New  Ca.  975,  is  in  point.]  That  case  and 
Rqffey  v.  Shoobridgey  9  Dowl.  P.  C.  957,  decide  that,  where  the  action, 
whether  of  assumpsit  or  covenant,  is  in  its  nature  such  that  no  claim  of 
liquidated  damages  could  be  endorsed  on  the  writ  of  summons,  the  case 
could  not  be  the  subject  of  a  writ  of  trial  under  stat.  3  &  4  W.  4,  c.  42,  s.  17 ; 
and  Croft  v.  Miller  supplies  the  inference  that  in  such  a  case  the  Direc- 
tions to  Taxing  Officers  (c)  are  not  applicable.     Indeed  the  terms  used  in 

(a)  See  the  amendment  made  in  Eaater  term,  1846,  6  Q.  B.  452,  note  (6). 
(6)  See  Lawrence  ▼.  WUeock,  11  A.  &  E.  9iL 
(c)  6  B.  &  Ad.  xiz. 
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die  Directions  admit  of  no  other  construction.  [Lord  Dekman,  C.  J.  The 
terms  are  periiaps  unfortunate :  bat  the  cases,  which  have  been  cited,  fix 
their  construction  so  as  to  make  doubt  impossible.]  It  was  said  in 
Bkhardson  v.  Ktnsit,  6  Mann.  &  G.  712,  716,  that  the  Directions  of  1834, 
on  which  that  case  turned,  were  <«  not,  properly  speaking,  a  rule  of  court  :^' 
but,  since  that  time,  they  have  been  republished,  without  any  alteration 
material  to  the  present  case.  [Patteson,  J.  And  this  case  arises  after 
the  issuing  of  the  new  Directions.] 
Per  Curiam,{a)  Rule  absolute. 

(a)  Lord  Denman,  C.  J.,  Patteson,  Williams  and  Wightman,  Js. 


The  QUEEN  against  the  Justices  of  DERBYSfflRE.     Thurs-    [•193 

day^  May  1. 

Where  a  statute  empowers  jostices,  on  information  laid  at  special  sessions,  to  make  orders  on 
•pecified  parties  for  the  payment  of  money,  notice  of  the  intended  information  being  first 
Kiven  to  such  parties,  and  empowers  them  to  appeal,  giving  notice  of  such  appeal  »  within 
six  days  after  sach  order''  **  shall  be  made  or  given,"  the  time  for  notice  of  appeal  runs 
from  the  making  of  the  order,  not  from  the  service. 

Bo  held  on  appeal,  under  sect  3  of  stat  4  &  5  Vict.  c.  59,  against  an  order  of  justices,  under 
sect.  1,  reqniring  a  aurveyor  of  highways  to  pay  money  out  of  the  highway  rates  in  aid  of 
turnpike  funds. 

A  &ULE  nisi  was  obtained  in  last  Michaelmas  term  for  a  mandamus  to 
the  justices  of  Derbyshire  to  enter  continuances  and  hear  the  appeal  of 
Thomas  Pratt,  surveyor  of  the  highways  of  the  township  of  Cauldwell, 
Derbyshire,  against  an  order  made  by  justices  in  special  sessions  under 
Stat.  4  &  5  Vict.  c.  59,  s.  1.(6)  The  following  facts  appeared  by  the 
afGdavits  for  and  against  the  rule. 

(h)  Stat  4  dD  5  Vict  c  69,  s.  1,  (continued  without  alteration  by  other  acts,  the  last  of 
which  is  stat  9  &  10  Vict  c.  49,)  recites  the  Highway  Act,  5  dc  6  W.  4,  c.  50,  and  enacts 
tbit  it  ihaQ  be  lawful  for  the  justices  at  any  special  sessions  for  the  highways,  on  information 
I7  Uie  clerk  or  treasurer  of  any  turnpike  trust  that  the  funds  thereof  are  insufficient  for  the 
nyun  of  the  turnpike  roads  within  any  parish,  **  notice  in  writing  of  such  intended  informa- 
tion having  been  previously  given  on  the  part  of  such  clerk  or  treasurer  to  the  parish  surveyor 
twentyK>oe  days  at  least  before  such  special  sessions,  to  examine''  into  the  revenues  of  the 
tniito  and  the  state  of  the  roads,  &&,  and  if,  after  such  examination,  it  shall  appear  necessary 
V  expedient  «  so  to  do,  then  to  adjudge  and  order  what  portion,  if  any,  of  the  rate  or  assess- 
■KDt  levied  or  to  be  levied  by  virtue  of  the  said  recited  act  shall  be  paid  by  the  said  parish  sur- 
^or,  and  at  what  time  or  times,  to  the  said  commissioners  or  trustees,"  (sic :  but  none  are 
previously  mentioned,)  **  or  to  their  treasurer  or  other  officers,*'  dec,  <*  such  money  to  be  wholly 
hid  oat  in  the  actual  repairs,"  dec. 

Sect  3  provides :  **  That  if  any  person  shall  think  himself  aggrieved  by  any  order,  judgment, 
or  determination  made,  or  hy  any  matter  or  thing  done  by  any  justices  of  the  peace  at  any  such 
■peeitl  sessions,  in  pursuance  of  this  act,  such  person  shall  be  at  liberty  to  make  his  complaint 
thereof  by  appeal  to  the  justices  of  the  peace  at  the  next  genera]  or  quarter  sessions  of  the  peace 
to  be  held  for  the  county,  riding,  division,  or  place  wherein  the  cause  of  such  complaint  shall 
vise,  toch  appellant  first  giving  to  such  justices  ten  days'  notice  in  writing  of  the  grounds  of 
toeh  tppeal,  vnthin  ax  Hays  afler  tuch  order,  judgment  or  determination  efuill  be  to  made  or 
fittn  as  aforesaid,  who  are  hereby  required,  within  forty-eight  hours  after  the  receipt  of  such 
notice,  to  return  all  proceedings  whataver  had  before  them,  respectively  touching  the  matter  of 
>Qch  appeal  to  the  said  justices  at  the  general  or  quarter  sessions  aforesaid ;  and  that  in  case 
of  iQch  appeal  the  said  justices  at  the  said  quarter  sessions,  upon  dne  proof  of  such  notice  and 
ftatement  having  been  given  as  aforesaid,  ahaU  hear  and  determine  such  appeal."  *<  Provided 
ilwayi,  that  it  shall  not  be  lawful  for  the  appellant  to  be  heard  in  support  of  such  appeal,  unloM 
■vt  notice  and  statement  ahaU  haT0  been  so  given  as  aforesaid." 
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*1  Q4-1  *^^  information  was  laid  before  two  justices  at  an  adjourned 
special  session  for  the  highways,  stating  that  the  trust  funds  for 
repair  of  a  certain  turnpike  road  in  the  township  of  Cauldwell  were  insuffi- 
cient, &c.,  and  praying  their  order  under  the  statute.  Notice  of  the  in- 
tended  information  was  given  to  the  surveyor  of  Cauldwell,  who  attended, 
and,  by  attorney,  opposed  the  application.  The  justices,  after  hearing  the 
case,  made  an  order,  adjudging  that  the  trust  funds  were  insufficient,  and 
directing  that  the  surveyor  of  Cauldwell  should  pay  26/.  125.  out  of  the 
highway  rate  to  the  treasurer  of  the  trustees,  in  two  sums,  to  be  paid  on 
June  1st  and  September  1st,  and  to  be  laid  out  in  the  actual  repair  of  the 
highway  mentioned  in  the  information.  The  adjudication  was  made,  and 
the  order  dated,  on  23d  April,  1844.  The  first  instalment  not  being  paid, 
the  informant,  in  order  to  obtain  a  warrant  of  distress,  caused  the  surveyor 
of  Cauldwell  to  be  served  with  a  copy  of  the  order  on  July  5th.  The 
surveyor,  within  six  days  after  such  service,  (July  11th,)  gave  the  justices 
notices  of  appeal  against  their  order,  reciting  it  as  an  order  made  on  April 
23d,  of  which  the  appellant  had  for  the  first  time  notice  on  the  5th  of  July. 
The  appeal  came  on  to  be  heard  at  the  October  Quarter  Sessions,  1844, 
when  it  was  objected,  (hat,  according  to  stat.  4  &  5  Vict.  c.  59,  s.  3,  no- 
*19^1  ^^^^  ^^  appeal  should  have  been  given  within  six  days  after  the  *ad- 
judication.  The  sessions  were  of  that  opinion,  and  refused  to  hear 
the  appeal. 

Whitekurst  and  Willmore  now  showed  cause,  and  relied  upon  the  words 
of  the  statute,  « six  days  after  such  order,  judgment,  or  determination 
shall  be  so  made  or  given  as  aforesaid,"  which,  they  contended,  made  the 
order  equivalent  to  a  judgment,  and  service  of  it  unnecessary ;  the  case 
difiering  in  that  respect  from  those  in  which  the  proceeding  is  ex  parte  or 
n  the  nature  of  a  warrant.  They  relied  upon  Rex  v.  The  Justices  of  Pern- 
brokeshirey  2  East,  213,  and  Rex  v.  The  Justices  of  Staffordshire^  3  East, 
151,  citing  also  the  judgments  of  Ashhurst  and  Buller,  Js.,  in  Proser  v. 
Hydcy  1  T.  R.  414 ;  and  they  distinguished  the  present  case  from  Bex  v. 
77ie  Justices  of  Lancashire y  8  B.  &  C.  593,  and  Rex  v.  The  Justices  of  De- 
von^  1  M.  &  S.  411,  where,  by  statute,  the  notice  of  appeal  was  to  be 
given  within  six  days  after  <<  the  cause  of  such  complaint"  should  have 
arisen. 

Clarke^  Serjt.,  and  WUdmany  contra,  relied  upon  the  language  of  Bay- 
LEY,  J.,  in  Rex  v.  The  Justices  of  Lancashire^  and  contended  that  the 
order  of  justices  was  not  complete  till  the  party  to  be  affected  was  in  pos- 
session of  the  order,  which  could  only  be  by  service  of  a  copy,  if  the 
order  was  to  be  in  writing,  and  that  the  statute  must  contemplate  a  writ- 
ten order,  as  appeared,  not  only  from  the  general  nature  of  the  transaction, 
but  from  the  words  of  s.  2,  which  gives  power  to  levy  if  payment  should 
not  be  made  «  at  the  time  or  times  and  in  the  manner  mentioned  in  the 
*1961  ^^^^^  of  the  said  justices."  *They  observed  that  a  ground  of  de- 
cision in  Bex  v.  The  Justices  of  Pembrokeshire^  2  East,  213,  and 
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Bex  T.  The  Justices  of  Sttiffbrdshirey  3  East,  151,  was  that,  in  the  case  of 
a  public  highway  stopped  or  turned,  if  the  time  of  appealing  ran  from  the 
notice  acquired  by  each  individual,  there  would  be  no  end  of  appeals ; 
which  could  not  apply  here.  And  they  argued  that  the  words  ^<  made  or 
giren"  in  stat.  4  &  5  Vict.  c.  59,  s.  3,  must  mean  « made  and  given,'' 
and  that  <«  given"  must  mean  something  more  than  <<made,"  namely, 
"served."  Cur.  adv.  vuU. 

Lord  Denman,  C.  J.,  in  the  ensuing  vacation,  (May  15th,)  delivered 
the  judgment  of  the  court. 

This  was  a  rule  nisi  for  a  mandamus  to  enter  continuances,  and  hear  an 
appeal  against  an  order  for  payment  of  money  by  the  surveyor  of  a  parish 
to  the  trustees  of  a  turnpike  road.  The  only  question  on  such  applica- 
tion is,  whether  the  Quarter  Sessions  have  done  right  in  refusing  to  hear 
the  appeal.  Their  refusal  was  grounded  on  the  alleged  insufficiency  of 
the  notice  of  appeal,  which  was  served  on  the  11th  July.  The  order  ap- 
pealed from  was  adjudged  to  be  made  at  a  petty  sessions  holden  April 
23d,  and  is  dated  on  that  day.  In  the  notice  of  appeal  it  is  described  as 
an  order  dated  April  23d.  The  affidavits  on  which  thiajule  was  obtained 
stated  that  the  order  was  served  on  the  5th  of  July,  and  notice  of  appeal 
on  the  11th,  and  farther,  that  the  appeal  was  duly  entered ;  but  an  ob- 
jection was  raised  by  the  counsel  for  the  respondents,  that  the  notice  of 
appeal  was  not  given  in  due  time,  and  that  the  same  ought  to  have  been 
given  within  six  days  after  the  date  *of  the  order,  instead  of  six  r»|Q7 
days  after  the  service  thereof;  and  the  court,  deciding  that  the  no-  ^ 
tice  was  insufficient,  dismissed  the  appeal.  This  statement  neatly  raises 
the  point  whether  the  order  can  be  said  to  have  been  made  on  the  23d 
April  when  it  was  agreed  upon,  or  whether  it  was  made  on  the  day  it  was 
served.  In  the  former  case,  the  notice  was  too  late,  and  the  court  was 
right ;  in  the  latter,  it  came  in  due  time,  and  the  appeal  ought  still  to  be 
heard. 

The  order  was  made  under  stat.  4  &  5  Vict.  c.  59,  which  gives  power 
to  justices  of  the  peace  at  special  sessions,  on  information  laid  before  them 
by  the  treasurer  of  a  turnpike  road,  and  afler  notice  of  such  information 
to  the  parish  surveyor,  to  examine  the  state  of  the  turnpike  funds,  and 
other  matters,  and  order  what  portion,  if  any,  of  the  highway  rate  shall 
be  paid  by  the  parish  surveyor  to  such  treasurer.  The  3d  section  gives 
power  of  appeal,  reserving  to  the  justices  of  the  peace  six  days'  notice  after 
sach  order,  judgment  or  determination  shall  be  so  made  or  given  as  afore- 
laid. 

The  learned  counsel  who  opposed  the  rule  relied  on  two  cases  as  deci- 
sive authorities  in  their  favour.  Rex  v.  The  Justices  of  Pembrokeshire^ 
2  East,  213,  however,  undoubtedly  went  upon  no  ground  inconsistent 
with  the  opposite  view.  The  order  was  for  stopping  a  road ;  it  was  made 
in  April,  and  appealed  against  at  the  Michaelmas  sessions.  The  three 
Warned  judges  who  held  that  appeal  too  late  all  observed  that  it  was  too 
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late  at  all  events,  for  the  affidavits  showed,  and  it  had  been  proved  at  the 
sessions,  that  the  appellant  had  notice  in  the  month  of  April  that  the  order 
*1 98i  ^^^  made.  In  Michaelmas  term  ^following,  the  court  held,  in 
•'  Bex  V.  7%e  Justices  of  Stf^ordshire^  3  East,  151,  that  the  time  for 
giving  notice  of  appeal  against  an  order  for  stopping  a  road  must  be 
reckoned  from  the  order  made,  or  proceeding  had,  and  not  from  that  of 
notice  to  the  party  aggrieved.  But  these  were  the  very  words  of  the  sta- 
tute, and  were  held  imperative  on  the  court,  Le  Blanc,  J.,  observing  that, 
in  the  case  of  a  highway,  all  the  king's  subjects  may  be  said  to  be  inte- 
rested, and  that  there  would  be  no  end  of  appealing  if  the  right  were 
kept  alive  till  every  one  who  might  think  himself  aggrieved  had  received 
personal  notice. 

On  the  other  side,  the  case  of  Rex  v.  The  Justices  of  Lancttshirey  8  B.  & 
C.  593,  was  cited,  in  which  the  act  gives  appeal  against  an  order  exactly 
similar  to  the  present,  dating  from  « the  cause  of  complaint,"  as  this  act 
fixes  the  period  at  the  time  of  the  order  made  or  given,  and  where 
the  court  held  that  the  cause  of  complaint  arose  at  the  time  of  serving  the 
order.  The  reasons  assigned  by  Bayley,  J.,  are  perfectly  applicable  to 
the  present  case :  they  were  agreed  to  by  Holroyd  and  Littledale,  Js.  : 
we  think  them  sound  in  themselves.  The  two  cases  before  mentioned 
were  referred  to  in  the  argument ;  but  are  not  noticed  in  the  judgment, 
probably  because  they  are  obviously  dissimilar. 

We  were  much  inclined  to  think  that  the  present  case  was  ruled  by  this 
decision :  but  there  is  an  obvious  distinction  between  the  language  of  the 
two  statutes.  The  cause  qfcomplaifU  may  well  be  taken  to  mean  some- 
thing directly  affecting  the  party  appealing,  or  at  least  brought  to  his 
knowledge ;  but  the  period  fixed  in  the  present  act  is  the  making  of  the 
*1991  ^^^^»  judgment  or  Metermination  which  is  too  distinct  and  ex- 
press to  admit  of  being  varied  by  any  gloss  or  construction.  We 
may  add  that  the  act  provides  some  means  for  giving  notoriety  to  the  pro- 
ceeding at  the  petty  sessions,  and  even  notice  to  the  parties  directly  inte- 
rested in  opposing  such  an  order. 

We  are  of  opinion  that  the  court  of  Quarter  Sessions  properly  consi- 
dered the  order  to  have  been  made  at  the  petty  sessions,  on  the  facts  dis- 
closed in  the  affidavits  as  having  appeared  before  them,  and  that  they 
properly  considered  the  period  of  making  the  order  as  the  commencement 
of  the  time  for  giving  notice  of  appeal.  Rule  discharged. 
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GREGORY  against  The  EAST  INDIA  Company.    Friday,  May  2. 

Uedantion  in  caae,  alleging  that  plaintiff  was  possesied  of  a  share  in  the  stock  standing  in  (be 
b.ioks  of  defendants,  The  East  India  Company,  in  his  name,  which  stock  was,  according  to 
the  statatea,  transferable  in  defendants'  books  by  defendants  making,  at  reasonable  times, 
such  transfer  to  any  other  person  as  the  proprietor  should  raquiie ;  and  that,  before  the  com- 
mitting, dec,  no  transfer  of  plaintiff's  share  had  been  so  made :  by  reason  whereof  it  was 
defendants'  duty  to  make  and  enter  in  their  books,  at  all  reasonable  times,  such  transfer  of 
plaintiff's  share  as  he  should  reasonably  require :  That  afterwards  plaintiff  requested  defend- 
ants to  make  and  enter  in  their  books,  on,  d^,  being  the  proper  and  usual  time,  a  transfer 
of  his  said  share  to  such  pereon  as  he  might  name  for  that  purpose  at  the  time  of  the  transfer : 
That  afterwaida,  on,  du%,  plaintiff  was  ready  and  willing  to  transfer  his  said  share  to  a  proper 
person  then  about  to  be  named  by  plaintiff ,  and  who  was  then  ready  and  willing  to  receive 
the  same,  and  was  a  person  to  whom  the  same  might  be  lawfully  and  properly  transferred : 
notice  to  defendants,  and  request  to  them  by  plaintiff  to  transfer:  whereupon  it  was  the  duty 
of  defendants  to  make,  within  a  reasonable  time,  a  transfer  of  the  share  to  iht  taid  penon 
then  about  to  be  named,  and  who  was  then  ready  and  willing  to  accent  tAe  same.  Breach, 
that  defendants,  before  plaintiff  had  named  the  said  person  to  whom,^.,  did  not  nor  would, 
when  so  requested  and  authorized,  or  within  a  reasonable  time,  dec,  make  the  said  transfer 
of  the  said  share,  or  any  transfer  whatsoeyer,  but  refused  to  make  and  enter  in  their  books 
any  transfer  thereof  to  any  person  whatsoever. 

Bdi,  on  demurrer  to  a  subssquent  pleading,  that  the  declaration  showed  no  duty  to  enter  a 
transfer  to  a  transferee  not  named  at  the  time  of  the  proposal  to  transfer ;  that  the  refusal 
alleged  must  be  taken  with  reference  to  the  demand ;  and  that  the  declaration  was  bad  in 
nbstance  for  not  showing  a  breach  corresponding  with  the  duty. 

Case.  The  declaration  stated  that,  before  and  at  the  time,  &c.,  plain- 
tiff was  proprietor,  and  lawfully  possessed,  of  a  certain  share,  &c.,  of 
and  m  the  capital  *stock  or  funds  of  the  defendants,  standing  in  reoQQ 
their  books  in  the  name  of  the  plaintiff  and  one  Maria  Antoinette  ^ 
Isabella  his  wife,  of  which  defendants  had  notice ;  and  which  said  capital 
stock  or  funds,  and  the  shares  or  interests  therein  of  the  respective  holders 
or  possessors  thereof,  were  and  are,  according  to  the  statutes  in  that  case, 
&c.,  assignable  and  transferable  in  the  books  of  the  defendants  by  the 
defendants  for  that  purpose  making  and  entering,  or  permitting  or  suffer- 
ing  to  be  made  and  entered,  therein,  at  all  reasonable  and  proper  times 
in  that  behalf  appointed,  such  transfer  of  the  said  stock  or  funds,  or  any 
share  or  part  thereof,  to  any  other  person  or  persons,  as  the  proprietors 
and  lawfid  possessors  thereof,  or  of  any  share  or  part  thereof  respectively 
for  the  time  being,  should  reasonably  and  lawfully  authorize  and  require  : 
and  that,  at  the  time  of  the  committing  of  the  grievances,  &c.,  no  assign- 
ment  or  transfer  of  the  said  share  or  interest  of  plaintiff,  or  of  any  part 
thereof,  had  been  made  in  the  books  of  defendants,  by  or  upon  the  author- 
ity or  request  of  plaintiff,  to  any  person  or  persons  whatsoever.  By  reason 
thereof  defendants  became  and  were  liable,  and  it  became  and  was  their 
daty,  to  make  and  enter,  or  suffer  and  permit  to  be  made  and  entered,  in 
the  books  of  defendants,  at  all  such  reasonable  times,  such  transfer  or 
transfers  of  plaintiff's  said  share  or  interest  in  the  said  capital  stock  or 
funds,  or  any  part  thereof,  as  the  said  plaintiff,  as  possessor  and  holder 
thereof  as  aforesaid,  should  reasonably  and  lawfully  authorize  and  require, 
lliat  afterwards,  and  before  the  committing,  &c.,  and  before  the  com- 

VOL.  vu.  16  L 
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mencement  of  the  suit,  and  whilst  plaintifTwas  so  possessed  and  entitled, 
&c.y  (to  wit,)  8th  January,  1844,  plaintiff  requested  defendants  to  make 
*2011     ^"^  enter,  or  to  *sufier  and  permit  to  be  made,  &c.,  in  the  books  of 
defendants,  (to  wit,)  on  9th  January,  &c.,  being  the  proper  and 
usual  time  for  that  purpose  appointed,  a  transfer  of  plaintiff's  said  share 
or  interest,  &c.,  to  such  proper  person  as  he  might  name  for  that  purpose 
at  the  time  of  the  makbg  of  the  said  transfer.     That  afterwards,  to  wit, 
on,  &c.,  plaintiff  was  ready  and  willing  and  desirous  to  transfer  his  said 
share  or  interest  in  the  said  capital  stock  or  funds,  &c.,  to  a  proper  per- 
son then  about  to  be  named  by  plaintiff,  and  who  was  then  ready  and 
willing  to'receive  the  same,  and  was  a  person  to  whom  the  same  might 
be  lawfully  and  properly  transferred,  of  which  defendants  then  had  due 
notice,  and  were  requested  by  plaintiff  to  make  and  enter,  or  suffer  and 
permit  to  be  made  and  entered,  in  their  said  books  such  transfer  as  afore- 
said :  Whereupon,  and  by  reason  of  the  said  premises,  defendants  then 
became  liable,  and  it  then  became  and  was  the  duty  of  defendants,  to 
make,  &c.,  or  suffer  and  permit  to  be  made,  &c.,  in  the  books  of  defend- 
ants, within  a  reasonable  time  thence  next  ensuing,  a  transfer  of  plaintiff's 
said  share  or  interest,  &c.,  to  the  said  person  then  about  to  be  named  by 
plaintiff,  and  who  was  then  ready  and  willing  to  accept  the  same  as  afore- 
said.    Breach,  that  defendants,  before  plaintiff  had  named  the  said  person 
to  whom  he  was  so  desirous  of  transferring,  &c.,  did  not  nor  would,  when 
they  were  so  requested  and  authorized  to  do  so  as  aforesaid,  or  within  a 
reasonable  time  then  next  ensuing,  and  which  bad  elapsed  before  the 
commencement  of  this  suit,  make  and  enter,  &c.,  or  permit  to  be  made, 
&c.,  the  said  transfer  of  plaintiff's  said  share,  &c.,  or  any  transfer  or  trans- 
fers whatsoever,  but  then  refused  to  make,  &c.,  or  suffer  and  permit  to 
*2021     *^^  macle,  &c.,  in  their  said  books  any  transfer  or  transfers  thereof, 
or  any  part  thereof,  to  any  person  or  persons  whatsoever.    By 
means  and  in  consequence  whereof,  &c. 

Plea  (among  others) :  That  plaintiff  did  not  at  any  time  name  to  defend- 
ants any  person  or  persons  to  whom  he  authorized  or  required  the  transfer 
of  his  share  or  interest,  &c.,  to  be  made :  Verification. 

Special  demurrer,  assigning,  amongst  other  causes,  that  the  plea  was  no 
defence,  as  it  appeared  by  the  declaration  that  the  defendants  refused 
absolutely  to  make  the  transfer  to  any  person  whatsoever,  before  plaintiff 
named  the  intended  transferee ;  whereby  such  naming  was  dispensed 
with.  Joinder.  The  defendants  stated  points  for  argument  to  the  effect 
that  the  declaration  was  bad  for  not  showing  that  the  plaintiff  had  com- 
municated to  defendants  the  name  of  any  intended  transferee. 

Bovilly  for  the  plaintiff.  An  objection  is  taken  to  the  declaration,  in- 
volving the  point  which  is  the  substantial  ground  of  demurrer  to  the  plea. 
The  material  question  on  both  is  whether,  the  defendants  having  said  that 
they  would  not  transfer  to  any  body,  it  was  necessary  for^the  plaintiff  to 
go  through  the  useless  form  of  naming  a  transferee.     This  falls  within 
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the  class  of  cases  which  decide  that  an  absolute  refusal  to  perform  an  act 
dispenses  with  the  performance  of  a  condition  precedent  thereto ;  for  the 
duty  to  name  a  transferee  can  be  put  no  higher  than  that.     Thus  it  has 
been  held  that,  although,  where  a  promissory  note  is  made  payable  at  a 
particular  place,  a  demand  of  payment  must  be  made  there,  in  order  to 
give  the  holder  a  cause  of  action,  yet,  the  makers  having  become  insolvent, 
and  having  shut  up  and  abandoned  ''their  shop,  that  was  substan-     r«oo3 
tially  a  declaration  to  all  the  world  that  they  refused  to  pay  their 
notes,  and  supported  an  allegation  on  the  record  (which  did  not  allege  a 
demand)  of  a  refusal  to  pay  at  the  place ;  Hotoev.  Bawes^  16  East,  112:  (a) 
and,  although  this  judgment  was  reversed  on  error  in  the   Exchequer 
Chamber,  that  was  on  the  ground  that  the  count  did  not  allege  that  the 
declaration  of  refusal  was  made  to  the  plaintiff  below ;  and  it  was  ad- 
mitted that  a  demand  at  the  place  might  be  dispensed  with ;  Bowes  v. 
Howe^  5  Taunt.  30.    In  Janes  v.  Barkley^  2  Dougl.  684,  (6)  the  declara- 
tion stated  an  agreement  by  the  defendant  that,  on  A.,  a  bankrupt,  having 
a  certificate  confirmed  and  plaintiff  assigning  an  equity  of  redemption  to 
B.,  defendant  covenanted  to  pay  plaintiff  a  sum  of  money  at  a  certain 
time ;  that  A.'s  certificate  was  confirmed ;  and  that  at  the  time  appointed 
plauntiff  offered  to  sign  the  equity  of  redemption,  and  tendered  the  draft 
to  B.  for  defendant's  approbation,  and  offered  to  execute  and  deliver  such 
assignment,  but  defendant  absolutely  discharged  plaintiff  from  executing 
the  same  or  any  assignment  whatsoever,  yet  defendant  would  not  pay : 
and  this  was  held  good  on  demurrer  to  the  plea.     Lord  Mansfield  said : 
"  The  party  must  show  he  was  ready ;  but,  if  the  other  stops  him  on  the 
ground  of  an  intention  not  to  perform  his  part,  it  is  not  necessary  for  the 
first  to  go  farther,  and  do  a  nugatory  act :"  and  Duller,  J.,  observes : 
<<Iq  Kingston  v.  Preston^  cited  at  length,  2  Dougl.  689,  the  principle  is 
clearly  laid  down,  that,  where  something  is  to  be  performed  by  each  party 
at  the  same  time,  he  *who  was  ready,  and  offered  to  do  his  part,     r«Q(u 
may  sue  the  other  for  not  performing  his."    In  such  cases  a  dis- 
charge operates  as  a  dispensation,  because  it  is  equivalent  to  a  refusal : 
I^rd  V.  Ptm,  7  M.  &  W.  474,  where  Jones  v.  Barkley^  2  Dougl.  684,  was 
acted  on,  and  Lord  Mansfield's  doctrine  adopted  by  Parke,  B.     [Lord 
Deinman,  C.  J.     The  refusal  alleged  must  be  coupled  with  the  demand 
alleged :  it  seems  to  be  a  refusal  to  transfer  to  a  person  not  named.]     That 
18  turned  into  an  absolute  refusal  to  transfer  to  anybody  by  the  concluding 
words  of  the  breach,  which  allege  that  the  defendants  then  refused  to 
make,  &c.,  «  any  transfer  or  transfers  thereof,  or  any  part  thereof,  to  any 
person  or  persons  whatsoever :"  and  the  cases  show  that  an  absolute  re« 
fusal  to  transfer  to  any  person  whatsoever  is  a  dispensation.     [Patteson,  J. 
Can  the  naming  be  dispensed  with  ?    There  cannot  be  a  transfer  into  a 
P^non's  name  if  his  name  is  not  communicated.]     The  breach  is,  not  that 

(a)  See  alio  Croue  v.  Smith,  1  M.  &  8.  546. 

(6)  See  also  Bughti  ▼.  Humphreyi,  6  B.  dc  O.  ML 
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the  defendants  did  not  transfer,  but  that  they  absolutely  refused  to  transfer 
to  anybody.  [Patteson,  J.  The  authorities  show  that  you  may  dis- 
pense with  the  performance  of  a  condition  precedent :  but  how  can  you 
dispense  with  that  wUch  is  essential  to  the  act  which  you  call  upon  the 
defendants  to  perform  ?]  The  declaration  alleges  that  the  plaintiff  was 
ready  and  willing  to  perform  his  part :  and,  though  the  obligation  on  the 
defendants  is  laid  as  a  duty,  it  is  in  fact  a  contract  implied  by  law,  and 
is  subject  to  the  same  incidents  as  express  contracts  between  parti 'S. 
For  instance,  suppose  a  contract  to  sign  a  dock  warrant  for  the  delivery 
of  goods  to  a  party  to  be  named :  if  the  party  so  contracting  had  no  such 
*2051     S^^^^  ^"  dock,  *and  could  not  by  possibility  get  any,  could  it  be 

said  that  the  party  to  whom  the  dock  warrant  should  be  given 
ought  to  be  named  to  him.     So  of  a  promise  to  marry ;  marriage  to  a 
different  person  dispenses  with  request.     In  an  action  for  the  non-delivery 
of  malt,  which  the  defendant  had  undertaken  to  deliver  on  request  at  a 
certain  price,  it  has  been  held  sufficient  for  the  plaintiff  in  his  declaration 
to  aver  such  request  and  that  he  was  ready  and  willing  to  receive  the  malt 
and  to  pay  for  it  according  to  the  terms  of  the  sale,  but  that  the  defendant 
refused  to  deliver  it,  without  averring  an  actual  tender  of  the  price :  Raw- 
son  V.  Johnson^  1  East,  203.  (a)     [Patteson,  J.     The  declaration  here 
does  not  allege  that  the  plaintiff  was  ready  and  willing  to  give  the  name.] 
The  allegation  is  that  he  was  ready  and  willing  and  desirous  to  transfer 
to  a  proper  person  then  about  to  be  named  by  the  plaintiff,  and  who  was 
then  ready  and  willing  to  receive  the  same,  and  was  a  person  to  whom  the 
same  might  be  lawfully  and  properly  transferred,  of  which  the  defendants 
had  due  notice :  that  is  sufficient,  at  least  on  general  demurrer.     Ravsson  v. 
Johnson  was  acted  on  in  Pickford  v.  Grand  Junction  Railway  Company^ 
8  M.  &  W.  372,  where  it  was  held,  on  special  demurrer,  that  a  declaration, 
in  case  against  a  common  carrier  for  refusing  to  carry  goods,  which  averred 
that  the  plaintiff  was  ready  and  willing  and  then  offered  to  pay  to  the  de- 
fendant such  sum  of  money  as  the  defendant  was  legally  entitled  to  receive 
for  the  receipt,  carriage  and  conveyance  of  the  said  parcel,  was  sufficient, 
without  any  averment  of  an  actual  tender  of  money  for  the   carriage 
♦2061     [WiGHTMAN,  J.    There  it  was  *not  absolutely  necessary  that  the 

money  should  be  paid  first ;  here  they  cannot  transfer  unless  the 
transferee  is  named.  A  man  may  waive  the  performance  of  a  condition 
precedent ;  but  he  cannot  waive  the  communication  of  an  indispensable 
piece  of  information  without  which  he  cannot  do  the  thing  which  he  is 
called  upon  to  perform.]  The  defendants  could  refuse  absolutely  to  trans- 
fer,  and  did  so ;  and  thereupon  the  right  of  action  accrued  :  in  the  case 
which  has  been  already  put,  of  a  dock  warrant,  it  could  not  be  necessary 
for  the  vendee  to  go  into  the  market  and  sell,  in  order  to  have  a  right  of 
tuition.  The  effect  of  readiness  in  a  party  to  perform  his  own  part  of  a 
contract  is  further  illustrated  by  Waterhouse  v.  Skinner,  2  B.  &  P.  447, 

(a)  See  aleo  KimbU  v.  dftUt,  1  M.  dcGr.7&7. 
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where  it  was  held  that»  if  A.  agree  to  buy  of  B.^  and  B.  to  sell  to  A., 
goods  at  a  certain  price,  to  be  delivered  between  certain  days,  and  B.  fail 
to  dehver  within  the  time,  it  is  sufficient,  in  declaring  aa  the  contract,  to 
aver  that  A.  was  during  all  the  time,  and  still  is,  ready  and  willing  to  re* 
ceive  and  pay  for  the  goods,  and  an  actual  tender  and  refusal  need  not  be 
alleged.  The  court,  in  that  case,  expressed  themselves  perfectly  satisfied 
with  the  determination  in  Rawson  v.  Johnson,  1  East,  203.  So  in  Ferry 
V.  WUUamSy  8  Taunt.  62,  allegations  that  plaintifis,  vendors,  were  ready 
and  willing  and  actually  offered  to  convey,  were  held  equivalent  to  per- 
fonnance  on  their  part.  [Patteson,  J.  There  the  purchase-money  might 
have  been  paid  without  conveyance.]  In  the  case  of  notes  payable  to 
bearer  on  demand,  (a)  the  notes  could  not  have  been  so  paid  unless  there 
had  been  a  bearer  and  a  demand  by  him.  [Wightman,  J.  The  decla* 
ration  does  not  point  to  any  time  at  *which  the  name  was  to  be  r«QA7 
communicated:  the  word  <« about"  has  not  that  effect:  this  seems 
like  a  request  to  transfer  immediately  to  a  person  to  be  named  by  and  by.] 
The  declaration  is  not  demurred  to ;  and  this  objection  could  be  taken  only 
on  special  demurrer.  And  it  is  alleged  that  defendants  had  notice  of  all 
the  circumstances.  Suppose  the  declaration  had  stated  a  name  of  the 
intended  transferee  under  a  videlicet.  [Wightman,  J.  If  they  had  notice 
ot  the  name  it  might  be  equivalent  to  communication  of  the  name.  But 
it  is  not  even  alleged  that  the  plaintiff  was  ready  and  willing  to  tell  the 
name.  Patteson,  J.  The  sum  named  in  a  promissory  note  may  be  paid 
although  presentation  is  dispensed  with  and  the  note  not  presented :  but 
stock  cannot  be  transferred  into  a  name  which  is  not  communicated.]  The 
plaintiff  relies  upon  the  absolute  refusal :  such  a  refusal  to  accept  a  sum 
previously  agreed  upon  by  way  of  composition  is  held  to  dispense  witli  a 
tender,  and  to  make  the  case  the  same  as  if  there  had  been  a  sufficient 
tender ;  Reay  v.  WkUcy  1  Cp.  &  M.  748 ;  S.  C.  3  Tyr.  696. 

Forsyth^  contra,  was  not  called  upon  by  the  court. 

Lord  Denman,  C.  J.  I  think  there  can  be  no  doubt  as  to  this  decla* 
ration  being  bad  on  general  demurrer.  The  duty  of  the  defendants,  as 
alleged,  was  to  enter  in  their  books,  at  all  reasonable  times,  such  transfer 
of  the  plaintiff's  share  as  he,  as  the  possessor  and  holder  thereof,  should 
reasonably  and  lawfully  authorize  and  require ;  and  the  request  was  to 
make  a  transfer  to  such  proper  person  as  he  might  name  for  *that  r«oofi 
purpose  at  the  time  of  the  making  of  the  transfer.  The  word  *- 
"  proper"  perhaps  implies  that  the  defendants  were  to  have  the  opportu- 
i^ity  of  exercising  a  judgment  as  to  the  person  who  was  to  become  their 
partner ;  but  no  observation  has  been  made  upon  that.  The  duty  and 
^quest,  as  set  forth  in  the  declaration,  state  the  strength  of  the  plaintiff's 
esse ;  for  the  refusal  must  be  taken  with  reference  to  the  demand  then 
i&ade  and  refused,  not  to  other  possible  circumstances  that  may  be  sug* 
psted.    In  my  opinion,  on  this  state  of  the  record,  the  defendants  were 

(a)  Eowt  ▼.  Bowt$,  16  East,  112. 
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not  bound  to  enter  the  transfer  ;  and  in  fact  they  could  not  enter  a  trans- 
fer without  the  name  of  a  transferee.  I  can  well  understand  that  a  party 
may,  by  a  general  refusal  to  do  a  particular  act  at  all,  dispense  with  the 
performance  of  conditions  precedent :  that  mi^t  have  been  so  here  if  the 
defendants  had  said  that  they  would  not  transfer  to  any  person  whomso- 
ever that  the  plaintifT  might  name  :  but  the  refusal  alleged  was  to  do  that 
which  they  were  required  to  do,  which  was  to  make  a  transfer  into  the 
name  of  a  person  whose  name  was  not  given  to  them. 

Patteson,  J.  It  appears  from  the  declaration  that  the  share  was 
transferable  according  to  the  provisions  of  an  act  of  parliament.  The 
duty  of  the  defendants  resulting  from  those  provisions  ought  to  be  shown 
in  the  declaration :  but,  whatever  it  was,  it  could  arise  only  on  their 
being  furnished  with  proper  materials  for  the  performance  of  such  duty. 
Now  I  do  not  understand  how  it  could  be  the  duty  of  the  defendants  to 
transfer  to  a  person  not  named.  But  it  is  said  that  the  allegations  in  the 
declaration  amount  to  an  averment  that  the  plaintiff  was  ready  and  will- 
*2091  ^^S  ^^  make  *a  transfer  to  a  person  who  was  ready  and  willing  to 
accept  the  transfer,  and  whom  the  plaintiff  was  ready  and  willing 
to  name,  of  which  the  defendants  had  notice,  and  were  requested  to  enter  a 
transfer  accordingly.  But  this  they  could  not  do  before  the  name  was 
given.  The  declaration  certainly  avers  that  the  penson  was  about  to  be 
named  :  but  I  do  not  apprehend  that  any  duty  was  imposed  upon  the  de- 
fendants to  transfer  to  a  person  about  to  be  named.  The  duty  arises 
from  the  statute,  not  from  the  circumstance  of  the  defendants  having 
notice  of  certain  facts.  The  statutory  duty  is  to  enter  a  transfer  on  ma- 
terials furnished,  not  on  materials  about  to  be  furnished.  Had  it  been 
alleged  that  the  plaintiff  was  ready  and  willing  to  name,  but  the  defend- 
ants refused  absolutely  before  the  plaintiff  had  time  to  name,  there  might 
have  been  sufficient  to  raise  the  argument  on  which  the  plaintiff  relies :  I 
do  not  say  whether,  even  then,  the  argument  would  have  been  good.  But 
here  I  do  not  find  any  averment  that  the  plaintiff  was  ready  and  willing 
to  give  the  name. 

Williams,  J.  It  is  not  the  intention  of  any  member  of  the  court  to 
question  the  authority  of  the  cases  that  have  been  cited  on  the  point, — 
that,  where  one  party  has  something  to  do  and  the  other  party  tells  him 
he  need  not  take  the  trouble  of  doing  it,  his  performance  of  that  which  be 
ought  otherwise  to  have  performed  is  sufficiently  dispensed  with.  In  the 
case  now  before  the  court  it  does  not  appear  to  me  that  the  duty  alleged 
is  met  by  the  statement  of  any  corresponding  breach.  The  duty  could 
only  be  to  transfer  to  some  existing  person ;  and  the  plaintiff  could  not  be 
*2101  d^^^ifi^d  unless  he  had  some  such  person  ready  and  willing  *to 
accept  a  transfer.  In  my  opinion  the  declaration  is  substantially 
defective  in  not  stating,  by  the  name,  that  there  was  a  person  named  to 
the  defendants  to  whom  a  transfer  mi^t  be  made  according  to  the  dot; 
alleged. 
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WiGiiTMAK,  J.  I  am  of  the  same  opinion,  that  the  declaration  does 
not  show  a  sufficient  breach  of  the  duty  alleged.  It  is  admitted  that  the 
name  oi  the  proposed  transferee  must  be  furnished  before  the  transfer  can 
be  made  ;  but  it  is  alleged  that  there  was  a  general  and  unqualified  re- 
fusal by  the  defendants  to  transfer  to  anybody,  which,  it  is  argued,  dis- 
pensed with  the  necessity  for  giving  any  name  of  a  transferee.  The 
words  relied  on  as  an  allegation  of  general  refusal  are  the  words  at  the 
end  of  the  breach ;  but  these  words  are  to  be  taken  in  connection  with  the 
other  allegations,  particularly  with  reference  to  the  request.  The  request 
was  to  transfer,  not  to  a  person  then  named,  but  to  a  person  about  to  be 
named  :  it  was  not  proposed  to  make  any  transfer  but  to  a  person  not  named 
at  the  time :  and  the  refusal  to  make  such  a  transfer  is  not  a  breach  of  the 
duty  alleged.  Judgment  for  defendants,  (a) 

(a)  Saported  by  Robert  Hall,  Eiq. 


♦DOE,  on  the  joint  and  several  demises  of  BENJAMIN  WOOD    [♦211 
and  WESTERN  WOOD,  against  CANDLE  CLARKE. 

Friday f  May  2. 

Agreement  in  ■nbiitaiice  as  follows. 

**  Proposals  for  letting  the  M.  and  6.  farms  in  H.  Quantity,  130  acres.  Term  12  years,  deter- 
minable," Slc  «*Rent  162/.  To  &rm  the  arable  land  upon  the  four-couree  system,"  dec 
<*  AH  other  covenants,  except  as  above  altered,  contained  in  a  draft  lease,  dated  December  1st, 
1826,  granted  by  W.  P.  to  J.  W." 

**Jane  3d,  1835.  Agreed  to  the  above  rent,  provided  the  house  and  buildings  are  put  into 
tenantable  impair  on  a  plan  to  be  mutually  determined  upon  and  finally  settled  within  one 
month  from  the  above  date."     Signed  by  the  landlord  and  the  party  intending  to  take. 

Held  not  a  present  demise,  because  the  terms  were  to  take  efiect  only  upon  the  performance 
of  a  condition,  and  it  was  not  ascertained  when  the  tenancy  was  to  commence. 

Ejectment  for  a  farm  house,  buildings  and  land  in  Suflblk.  Demises 
on  1st  November,  1843.  On  the  trial  before  Patteson,  J.,  at  the  Suffolk 
Spring  assizes,  1844,  a  verdict  was  found  for  the  plaintiff,  subject  to  the 
opinion  of  this  court  upon  a  special  case,  the  material  parts  of  which  were 
as  follows. 

On  December  1st,  1824,  William  Prior  granted  a  lease  of  the  premises 
to  James  Welham  for  a  term  of  years  from  11th  October,  1824.  On  the 
expiration  of  the  term,  Welham  continued  to  hold  as  tenant  from  year  to 
year  till  11th  October,  1835,  when  he  quitted  possession.  On  June  3d, 
1835,  the  defendant,  and  one  John  Isaacson  acting  on  behalf  of  the  lessors 
if  the  plaintifr,(6)  signed  a  document  of  which  the  following  is  a  copy. 

<<  Proposals  for  letting  the  Meer  and  Green  farms  in  Haughleigh,  Suf- 
folk. 

«  Quantity,  130  acres,  be  the  same  more  or  less. 

«Term,        12  years,  determinable  at  the  end  of  eight  years,  pro- 

(6)  The  qaestion  whether  Isaacson's  aothority  was  proTed  by  admissible  eWdenoe  was  a  poiot 
in  the  case  which  is  Dot  farther  noticed,  the  decision  not  having  turned  upon  it. 
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vided  notice  is  given  by  either  landlord  or  tenant  sis' 
^^^1  ^months   before    the    expiration    of  the  first    fout 

•*  years. 

*t  Rent  JS162  10,  of  land  and  right  of  commonage. 
10    0,  cottages. 

172  10,  reserved  quarterly. 


«(  To  farm  and  cultivate  the  arable  land  upon  the  four-course  sys- 
tem of  husbandry.  The  hay  and  stover  of  the  growth  of  the 
last  year  of  the  term  to  be  left  for  valuation  and  all  other  cove- 
nants and  provisoes  (except  as  above  altered)  contained  in  a 
draft  lease  purporting  to  be  a  copy  of  a  lease  dated  December 
1st,  1824,  and  granted  by  William  Prior,  Esq.,  to  Mr.  James 
Welham. 

a  Bury  St.  Edmand^Sy  June  3ef,  1835. 
«  Agreed  to  the  above  rent,  provided  the  house,  cottages  and  buildings 
are  put  into  good  tenantable  repair,  on  a  plan  to  be  mutually  determined 
upon  and  finally  settled  within  one  month  firom  the  above  date.     Wit- 
ness our  hands  the  day  and  year  aforesaid, 

<cJoHN  Isaacson, 
<(  Witness,  James  Pleasants.  for  Messrs.  Wood. 

"Candle  Cfjirke." 
A  copy  of  the  draft  of  Prior's  lease  to  Welham  was  annexed  to  the 
case. 

Defendant  entered,  and  occupied ;  and,  in  1843,  the  lessors  of  the 
plaintiff  gave  him  notice  to  quit  on  the  11th  of  October,  which  was  not 
complied  with.  The  only  question  for  the  opinion  of  the  court,  material 
♦2131  ^^  ^^  present  decision,  was  «  whether  the  lessors  of  the  *plaintiff 
were  entitled  to  recover."  If  they  were  so,  the  verdict  for  plain- 
tiff was  to  stand ;  if  otherwise,  a  nonsuit  to  be  entered.  Either  party 
was  to  be  at  liberty  to  turn  the  case  into  a  special  verdict. 

Gunmngy  for  the  plaintiff,  contended  that  the  instrument  above  stated 
was  not  a  lease,  but  merely  a  proposal  agreed  to,  for  a  tenancy  to 
commence  at  a  future  time  not  ascertained.  He  referred  to  Clayton  v. 
BurtenshaWy  5  B.  &  C.  41 ;  Doe  dem,  Jackson  v.  Ashhumery  5  T.  R.  163 ; 
Morgan  dem.  Dowding  y.  Bissell^  3  Taunt.  65;  Jones  v.  Reynoldsy  1  Q, 
B.  606  ;  John  v.  Jenkins^  1  Cro.  &  M.  227 ;  S.  C.  3  Tyr.  170 ;  Gore  v. 
Lloyd,  12  M.  &  W.  463 ;  Chapman  v.  Towner,  6  M.  &  W.  100 :  and  be 
argued  that  the  words  *<  agreed  to  the  above  rent"  could,  at  any  rate,  only 
constitute  a  tenancy  from  year  to  year.(a) 

O^Malley,  contra,  urged  that  the  court  was  always  at  liberty  to  collect 
from  the  circumstances  of  the  agreement,  taken  altogether,  what  the  par- 
ties intended ;  and  that,  in  this  case,  the  intention  clearly  was  to  grant 

fa)  The  alteration  of  the  law  aa  to  leasea  and  agrecmenta,  by  stat.  7  6cS  TioL  c  76,  i»  4| 
makea  a  fuller  report  of  the  argtunenta  unneceasary. 
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and  take  a  lease  commencing  from  June  3d,  1835.  He  relied  upon  StO" 
ntforth  V.  Fox,  7  Bing.  590 ;  Doe  dem.  PkiUip  v.  Benjamin,  9  A.  &  E,  644 ; 
and  Chapman  v.  Bluck,  4  New  Ca.  187. 

Gunntngy  in  reply,  was  stopped  by  the  court. 

Lord  Denman,  C.  J.  I  agree  that,  in  cases  of  this  *kind,  we  r«oi4 
are  not  to  hoodwink  ourselves  by  any  supposed  authority  of  deci-  ^ 
sioDs,  but  must  construe  each  instrument  according  to  its  own  terms.  So 
construing  the  document  before  us,  I  think  that  there  is  no  present  demise. 
It  consists,  in  the  first  place,  of  mere  proposals,  and,  in  the  second,  of  an 
acceptance  entirely  provisional.  I  cannot  say  that  this  amounts  to  a  lease 
made  on  the  terms  for  which  Mr.  0*MaUey  must  contend. 

Patteson,  J.     To  construe  a  document  of  this  kind  as  a  lease,  we 
must  be  able  to  collect  firom  the  instrument  itself  when  a  tendency  is  to 
commence.     In  Stamforth  v.  Fox,  7  Bing.  590,  and  Boe  dem.  Phillip  v. 
Benjaminy  9  A.  &  E.  644,  the  expression  was  that  A.  agreed  to  let  to  B., 
and  nothing  showed  that  the  tenancy  was  not  to  commence  then.     I  asked 
Mr.  O^Malley  from  what  time  he  considered  the  demise  as  beginning ;  and 
he  said  from  the  3d  of  June,  on  which  the  writing  is  dated.     But,  if  it  is 
clear  from  the  instrument  itself  that  a  commencement  on  that  day  was 
not  intended,  there  is  no  day  given  from  which  a  tenancy  should  com- 
mence.    Now  in  this  document  there  are  proposals  for  letting  at  a  certain 
rent,  and  then  follows  a  letter  signed  by  the  lessor's  agent  and  by  the 
defendant,  beginning  «« Agreed  to  the  above  rent."    I  admit  that  those 
words  imply  an  agreement  to  the  rent  with  all  accompanying  terms.    But 
tben  follows:  « provided  the  house,  cottages  and  buildings  are  put  into 
good  tenantable  repair,  on  a  plan  to  be  mutually  determined  upon  and 
finally  settled  within  one  month  from  the  above  date."    Supposing  that  set- 
tlement not  *come  to,  the  parties  clearly  did  not  intend  a  tenancy     r^jj-  - 
to  begin  on  the  3d  of  June  ;  and  tben  we  have  no  other  time  for  a 
commencement  but  a  reasonable  time ;  and  I  never  heard  of  a  lease  on 
such  terms.    As,  therefore,  we  do  not  know  fix)m  this  instrument  when 
the  holding  was  to  commence,  we  cannot  construe  it  as  a  present  demise. 

Williams,  J.  No  date  can  be  given  for  a  commencement  in  this  case 
but  the  3d  of  Juije.  Now  at  that  time  there  were  certain  terms  to  be  ful- 
filled before  the  instrument  could  operate  as  a  demise.  Gore  v.  Idoyd, 
12  M.  &  W.  463,  is  a  strong  authority  for  holding  that,  where  such  is  the 
case,  no  present  demise  is  created.  There  the  agreement  was,  as  Alder- 
son,  B..  said,  « that  there  shall  be,  under  certain  circumstances,  at  some 
filture  time,  if  certain  things  be  done,  a  demise."  The  facts  here  are 
exactly  the  same. 

WiGHTMAN,  J.  The  proposal  here  was  conditional,  on  certain  things 
heing  done,  which  might  be  performed  or  might  not.  The  agreement, 
^nder  such  circumstancesy  was  not  an  actual  demise. 

Judgment  for  plaintifT. 

VOL.  ni.  17 
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•216]      ♦TYNTE,  Esquire,  against  The  QUEEN.  Saturday,  May  3, 

(In  Error.) 


JodgmeDt  of  outlawry,  for  not  appearing  to  answer  an  indictment  for  high  treason, 
TeTNd  after  the  lapse  of  a  hondied  and  MXteen  years,  on  writ  of  error  soed  oat  by  a  coheir 
of  he  oatiaw,  beciase  it  did  net  appear  by  the  record  that  proclamationa  had  been  made, 
or  a  writ  of  proclamation  ivaed. 

Judgment,  that  the  outlawry  be  reverwd,  and  the  coheir,  plaintiff  in  error,  be  leatoiaJ  to 
all  things  which  he  hath  lost,  &c 

Philip,  Duke  of  Wharton,  was  outlawed  by  judgment  of  the  coroners 
of  Middlesex,  on  3d  April,  1729^  for  not  appearing  to  answer  an  indict- 
ment for  high  treason. 

In  Michaelmas  term,  1844,  Charles  Kemeys  Kemeys  Tynte,  Esq., 
brought  a  writ  of  error  in  this  court,  reciting  that  "  in  the  record  and  pro- 
cess and  also  in  the  publication  of  an  outlawry  publislied  against  Philip, 
late  Duke  of  Wharton,  late  of  Westminster  in  the  county  of  Middlesex, 
in  his  lifetime,  now  deceased,  whereupon  he  was  outlawed  in  the  county 
of  Middlesex  on  a  bill  of  indictment  of  high  treason  returnable  before  us,  as 
it  is  said,  manifest  error  hath  intervened,  to  the  great  damage  of  the  said 
Philip  Duke  of  Wharton  in  his  lifetime  and  of  Charles  Kemeys  Kemeys 
Tynte,  one  of  the  cdieirs  of  the  said  Philip  Duke  of  Wharton  since  his 
death,  as  by  the  complaint  of  the  said  C.  K.  K.  Tynte,  coheir  as  afore- 
said, we  are  informed." 

By  the  record  (a)  and  proceedings  it  appeared  that  the  bill  of  indict- 
ment against  the  Duke  of  Wharton  was  found  in  this  court  by  the  grand 
*2171  ^^^  ^^  Middlesex  *in  Trinity  term,  2  G.  2  ;  that  a  capias  issued 
for  his  apprehension  in  order  that  he  might  answer  the  charge ; 
that  the  sheriff  of  Middlesex  returned  «  non  est  inventus  ;"  and  that  an 
€xigi  facias  issued,  returnable  on  Wednesday  next  after  the  quindene  of 
Easter,  on  which  Wednesday  the  sheriff  returned  the  writ  with  his  en- 
dorsement that  he  had  caused  the  Duke  to  be  exacted  at  five  county 
•courts,  and  he  had  not  appeared,  and  that,  therefore,  by  the  judgment  of 
the  coroners,  he  was  outlawed. 

Several  errors  were  assigned,  of  which  the  first  four  were:  1.  "That  it 
does  not  anywhere  appear  by  the  said  record  or  process  that  any  writ  of 
capias  cum  proclamatione  was  ever  awarded  or  issued  against  the  said 
Philip  Duke  of  WTiarton,  whereas  by  the  law  of  the  land  it  ought  to  have 
appeared  that  such  writ  of  capias  cum  proclamatione  had  been  awarded 
•r  issued."  2.  «  That  it  is  not  expressly  alleged  or  shown  in  the  said 
record  or  process  that  any  writ  of  proclamation  was  delivered  to  the  said 
sheriff  three  months  before  the  return  of  the  same,  as  by  the  law  of  the 

fa)  The  oopiei  nsed  on  the  argnment  by  the  conrt  and  partiea  referred  to  the  original  at 
being  **  Amongst  the  recorda  of  the  Court  of  Qoeen's  Bench  in  the  Public  Record  Office,  in 
the  ooatody  of  the  Right  Honourable  The  Master  of  the  Rolls,  porsoant  to  the  etatote  1  ^  S 
Victoria,  c.  94,  to  wit,  Roll  of  jadgment  m  ouUawry,**  dee.  The  copies  were  certified  by  aa 
aaiatant  keeper  of  the  pnblie  records^  pursuant  to  the  same  statute.    See  sects.  13;  13. 
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liiid  it  ought  to  have  been  alleged.^'  3.  «« That  no  writ  of  proclamatiou, 
if  any  such  was  ever  issued,  against  the  said  Philip  Duke  of  Wharton  is 
set  out  in  the  said  record  or  process,  as  by  law  it  ought  to  have  been." 
4.  « That  it  nowhere  appears  on  the  said  record  and  process  that  any 
proclamations  were  made  by  the  said  sheriff,  or  by  any  sheriff,  in  open 
court,  that  the  said  Philip  Duke  of  Wharton  should  render  himself  to  such 
sheriff,  as  by  law  it  ought  to  have  appeared." 

The  other  grounds  (a)  are  not  material  to  the  decision. 

*Prayer  by  the  said  C.  K.  K.  Tynte  that  the  outlawry  may  be     r»oi  ft 
reversed,  and  that  he  may  be  restored  to  the  common  law  and  to    ^ 
all  that  he  hath  lost  by  occasion  of  the  outlawry  aforesaid.     Joinder  in 
error  by  the  Master  of  the  crown  office. 

The  case  standing  in  th&  crown  paper  for  argument, 

Kelly  (with  whom  were  Sir  H,  Jfkolas  and  James  P.  WUdCy)  for  the 
plaintiff  in  error,  now  prayed  that  judgment  might  be  reversed,  the 
counsel  for  the  crown  (with  whom  he  had  conferred)  not  intending  to  sup- 
port the  outlawry.  [Lord  Denman,  C.  J.  Some  reason  must  be  stated 
to  us.]  A  sufficient  reason  is  that  no  writ  of  proclamation  appears  to 
have  issued. 

Hilly  (with  whom  were  Sir  F.  Thesigefj  Solicitor-General,  and  Wad" 
dington,)  for  the  crown,  said  that  he,  with  the  Solicitor-General,  who  was 
not  present,  and  the  other  counsel  for  the  crown,  had  looked  into  the  case, 
and  that  they  were  unable  to  support  the  judgment  of  outlawry  for  want 
of  the  award  of  a  writ  of  proclamation,  which  was  rendered  necessary  by 
Stat.  4  &  5  W.  &  M.  c.  22,  s.  4.(6)  He  also  admitted  that  *there  ^^lo 
were  other  objections  which  it  was  difficult  to  meet.  ^ 

The  court,(c)  after  ascertaining  that  the  specified  objection  was  pro- 
perly assigned  as  error,  gave  judgment  of  reversal,  which  was  entered  up 
as  follows. 

"On  which  3d  day  of  May,  before  our  said  lady  the  queen  at  West- 
minster, come  as  well  the  said  C.  F.  Robinson,  Esq.,  coroner  and  attor* 
ney,"  &c.,  ««as  the  said  C.  K.  K.  Tynte  in  his  own  proper  person; 
whereupon,  all  an4  singular  the  premises  being  seen,"  &c.,  <c  and  mature 
deliberation  being  thereupon  had,  it  appears  to  the  said  court  of  our  said 

(a)  See  p.  223,  post 

(b)  StaL  A  6c  b  W.  &  M.  e.  22,  s.  4.  *<  And  whereas  it  is  agreeable  to  jnatioe,  that  proceed- 
iofs  to  outlawries  in  criminal  causes  shoald  be  as  public  and  notorious  as  in  civil  causes,  bo-^ 
cuise  the  consequences  to  persons  outlawed  in  criminal  causes  aie  more  fatal  and  dangerous 
to  them  and  their  posterities,  than  in  any  other  causes;  be  it  ftirther  enacted  by  the  authority 
aforesaid.  That  upon  the  issuing  of  any  exigent  out  of  any  of  their  majestie's  courts,  agaiusi 
my  person  or  persons  for  any  criminal  matter,  before  judgment  or  conviction,  there  shall  issue 
Sit  a  writ  of  proclamation  bearing  the  same  test  and  return,  to  the  sheriff  orsheriSs  of  the 
ooenty,  dfy,  or  town  corporate,  where  the  peraon  or  persons  in  the  record  of  the  said  proceed^ 
ings  isor  are  mentioned  to  be  or  inhabit,  according  to  the  form  of  the  statute  made,'*  Ac  (31 
E&t  e.  3,)  *<  which  writ  of  proclamation  shall  be  delivered  to  the  said  sheriff  or  sheriffs  thrM 
■Mmths  before  the  return  of  the  same."  8tat  4  &  6  W.  &  M.  e.  22,  ia  made  perpetual  by  stett 
T4aW.  3,  €.36,1.4. 

(^Loid  DttiMa,  C.  J.,  PatteMB,  WiUianMi  mi  Wig|itiBMH  Ja. 

l 


219  Tynte  v.  Eeginam.  E.  T.  1845. 

lady  the  queen  now  here,  that  in  the  record  and  proceedings  aforesaid^ 
and  also  in  the  pronouncing  of  the  said  outlawry,  there  is  manifest  error. 
Therefore  it  is  considered  by  the  said  court  here  that  the  outlawry  afore- 
said, for  the  errors  aforesaid  and  other  errors  in  the  record  and  proceedings 
aforesaid,  be  reversed,  annulled,  and  altogether  held  for  nothing,  and  that 
the  said  C.  K.  K.  Tynte  be  restored  to  all  things  which  he  hath  lost  by 
occasion  of  the  said  outlawry,  &c."(a) 

(a)  This  case  came  before  the  court  under  the  following  circumstances. 

Colonel  Charles  Kemeys  Kemcys  Tynte,  of  Halswell  in  the  county  of  Somerset,  and  Ke- 

venraably  in  the  county  of  Glamorgan,  as  one  of  the  coheirs  and  Tepresentatives  of  Thomas, 

the  first  Lord  Wharton,  petitioned  the  queen,  in  1843,  to  determine  the  abeyance  of  the  said 

barony  in  his  favour,  by  commanding  a  writ  of  summons  to  parliament  to  be 

^2201      issued  to  *him  by  the  name  and  style  of  Baron  Wharton.     The  petition  was  re> 

ferred  to  the  House  of  Lords,  and  by  them  to  a  qpmmittee  of  privileges. 

It  appeared  before  the  committee  that  the  barony  was  created  by  writ  of  summons  (1544) 
and  sitting  in  parliament.  The  petitioner  derived  his  title  from  Philip,  the  fourth  Lord  Whar- 
ton, as  did  another  coheir,  whose  petition  was  also  before  this  committee.  Thomas,  the  fifth 
Lord  Wharton,  was  created  an  earl  by  Queen  Anne,  and  a  marqais  by  George  L  (February, 
1714-15;)  each  dignity  being  limited  to  the  then  lord  and  the  heirs  male  of  his  body.  Tho- 
mas Lord  Wharton  was  succeeded,  on  his  death,  by  Philip,  the  sixth  baron  and  second  earl 
and  marquis,  who,  l)efore  he  came  of  age,  was  created  Duke  of  Wharton  in  the  county  of 
Westmoreland,  by  letters  patent  of  4  G.  1,  with  remainder  to  the  heirs  male  of  his  body.  He 
afterwards  left  England,  to  which  he  never  returned,  attached  himself  to  the  cause  of  the  Pre- 
tender, and,  in  1727,  joined  the  Spanish  army,  then  besieging  the  king  of  England's  fortress 
of  Gibraltar.  A  bill  of  indictment  was  thereupon  preferred  against  him  in  the  county  of  Mid- 
dlesex :  and,  failing  to  appear  and  answer,  he  was  outlawed,  April  3d,  1729.  In  May,  1731 
be  died  at  Tarragona,  without  surviving  issue.  His  dignities  of  duke,  marquis,  and  carl  becaoM 
extinct  by  his  death.  Except  the  outlawry,  no  event  had  happened  by  which  the  barony 
could  be  aftbcted ;  but  this  title  had  never  been  taken  up  since  the  duke^s  decease,  although  • 
there  had  been  parties  who  might  have  claimed  it  if  still  existing. 

By  letters  patent,  24th  April,  1733,  reciting  the  above-mentioned  indictment  and  oullawiy, 
the  king,  (George  IL,)  in  consideration  of  the  faithful  services  of  Philip,  late  Lord  Wharton, 
and  Thomas,  late  Marquis  of  Wharton,  (his  son,  and  father  of  the  duke,)  granted  the  real  and 
personal  estate  of  the  late  duke  to  trustees  for  the  payment  of  his  debts,  and,  as  to  the  surplus 
for  the  benefit  of  bis  two  sisters.  Lady  Jane  Holt  (afterwards  Coke}  and  Lady  Lucy  Morice, 
both  of  whom  died  without  issue.  The  barony  (if  not  forfeited)  remained  then  in  alieyaDce 
among  the  heirs  of  Elizabeth,  Mary,  and  Philadelphia,  daughters  of  the  fourth  Lord  Wharton. 
Colonel  Tynte  claimed  through  Mary. 

It  was  contended,  on  behalf  of  Colonel  Tynte,  before  the  committee  of  privilegra,  that  the 
outlawry,  being  void  by  statute  for  a  defect  apparent  on  the  face  of  it,  must  be  considered  a 
nullity.  But  the  committee  held  that  an  outlawry  which  had  so  long  existed,  and  been  acted 
upon,  could  not  be  treated  as  a  nullity ;  and  that  they,  sitting  not  as  a  House,  but  only  as  a 
committee  of  inquiry  into  a  matter  of  privilege,  could  not  reverse  the  outlawry ;  for  which 
purpose  application  must  be  made  to  the  Court  of  Queen*s  Bench  by  motion  or  writ  of  error. 
The  writ  of  error  was  accordingly  brought,  as  stated  in  the  text         « 

The  cases  cited  in  the  House  of  Lords  will  lie  found  in  the  report  of  The  Whar- 
*221]  ton  Peerage,  12  Clark  and  Fin.  295 ;  from  which,  and  from  the  Sprinted  papers 
used  before  the  committee,  this  statement  is  taken.  Among  the  authorities  collected 
in  the  above-mentioned  papers,  and  not  cited  before  the  committee,  were  the  following.  Ta 
show  that  the  heir  might  bring  a  writ  of  error  to  reverse  outlawry  at  this  distance  of  time; 
Brookn't  case,  Godb.  376,  and  Ninian  MenviWt  ease,  3  Inst.  215.  And  to  show  that  the  grant- 
ing of  a  writ  of  error  for  this  purpose  in  cases  of  treason  and  felony  is  not  merely  of  grace  and 
at  the  king's  pleasure,  (as  would  appear  from  Cruise  on  Dignities,  166,  ed.  2,  c.  4,  &  91, 
1  Gude's  Crown  Pract  263,  liegina  v.  Paty,  2  8alk.  503,  4,  and  the  judgment  of  Lord  Mans- 
field in  Rez  t.  Wilkes,  4  Burr.  2527,  2551,)  but  that  the  writ  was  grantable  in  such  cases  ex 
debitojustitis;  3  Inst  31,  Sir  T.  jSrm^trong's  case.  Comb.  298,  8.  C.  4  MoJ.  366,  10  How. 
8t  T.  106,  119,  and  the  following  MS.  note  of  Mr.  Haigrave  in  the  m^irgin  of  a  copy  of  Bar> 
row  now  in  the  British  Museum,  at  p.  2550,  where  the  opinion  of  ten  judges  in  Paty^s  rose  if 
cited :  <«  This  is  the  account  of  Salkeld  in  his  report,  (2  Salk.  504,)  but  the  House  of  Lords 
resolved,  after  bearing  the  judgaa  in  the  AyUsbwy  case,  that  a  writ  of  error  ia  not  a  writ  y^i 
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gmee,  but  of  right,  without  diitinguishing  treason  and  felony  from  miademeanoTB.*'  The  notr 
dien  dtes  the  words  of  the  reeolation  from  17  Lords'  Journals,  678,  27  February,  3  Ann.  1704^ 
1705.  (See  also  the  resolution  agreed  to  by  the  House  of  Commons,  19th  November,  1689, 
m  Sir  Tkomiu  jimutrong^i  caw,  10  How.  St.  Tr.  117 ;  and  the  notes  there.) 
The  material  parla  of  the  record  of  judgment  of  outlawry  in  the  present  case  were  as  follows. 
Trinitatis  secundo  Georgii  secundi  Regis 

Rex. 
De  termino  Sancts  Trinitatis. 
«  Middlesex  scili-  ^    Memorandum  quod  die  Martis  proximo  post  quindenam  Sancts  Trini- 
oet  pro  judicio  >    tatis,  anno  regni  Domini  nostri  Georgii  secundi,  nunc  regis  Magnte 
istios  termini.   )    Britannis,  dec,  secundo,  coram  dicto  Domino  Rege  apud  Westmona»- 
tmam,  per  sacramentum  Thoms  Cross,  baronetti,"  ice,  (naming  the  grand  jurors,)  «  proborum 
ct  legalium  hominnm  comitates  pr»dicti,  adtnnc  et  ibidem  impanellatorum,  juratorum  et  one- 
ntorum  ad  inquirendum  pro  dicto  Doinino  Rege  pro  oorpore  oomitatds  pradicti,  pnesentatum 
czistit  quod  primo  die  Mali,  anno,"  dec,  (13  G.  1,)  **et  dia  anted  et  posted,  Philippus  Rex 
Hispams  bellum  gerebat  contra  illustrisaimum  et  excellentiseimum  principem  dictum  dominum 
Georgium  primnm  nuper  Regem,"  dec,  "durante  quo  tempore  prsidictos  Philippus  Rex  His 
psms  fuit  hostis  et  inimicus  publtcus  dicti  Domini  nuper  Regis ;  et  quod,  durante  bello  pre* 
dicto,  Philippus  dux  de  Wharton  nuper  de  Westmonasterio  in  comitatu  Middlesex,  existens 
sabditus  dicti  domini  nuper  Regis,  prsmissa  satis  sciens,  timorem  Dei  in  corde  suo 
noD  habens,"  dec,  «  ut  falsus  proditor  *oontra  dictum  dominum  nuper  Regero,  su-      [^222 
piemum,  verum,  natnralem  et  indubitatum  dominum  suum,  cordialem  amorem  et 
debitam  obedientiam,  fidelitatem  et  ligcanciam  quas  veri  et  fideles  subditi  dicti  domini  nuper 
Regis  erga  dictum  dominum  nuper  Regem  de  jure  gerere  tenebantur  penitds  subtrahens,  eodem 
primo  die  Mail,"  &/c*,  «  et  diversis  aliis  diebus  et  vicibus  tam  anted  quam  posted,  in  partibus 
exteris  et  tr:insmarinis  extra  hoc  regnum  Magnie  firitanniss,  scilicet  in  regno  Hispanite,  vi  et 
armiSf'^bc.  falsd,  malitiose,  scienter,  diaboUoe  et  proditorie  eidem  Philippo  Regi  Hispanis  e^ 
diversis  sulHlitis  ejus,  adtunc  hostibus  et  inimicis  publicis  dicti  domini  nuper  Regis  existentibus, 
contra  dictum  dominum  nuper  Regem  adhsrens,  auxilians  et  assistens  fuit,  et  eidem  Philippo 
Regi  Hispanie  et  diversis  subditis  ejus,  hostibus  et  inimicis  publicis  didt  domini  nuper  Regis 
adtunc  existenttbus,  eodem  primo  die  Mail,*'  dec,  *<  et  diversis  aliis  diebus,"  dec,  «  extra  hoc 
xcgnum  Magna  Britannis,  scilicet  in  regno  Hispanis  in  partibus  transmarinis,  vi  et  armis,  dec, 
contra  dictum  dicto  dominum  nuper  Regem  proditorie  auxiliom  et  confortationem  dedit,  quod- 
que  in  perfonnationo  et  executione  proditionis  et  proditoris  adhssionis  illarum  idem  Philippus 
dux  de  Wharton,  eodem  primo  die,"  dec,  **  et  diversis  aliis  diebus,"  dec,  "  extra  hoc  regnum 
Magne  Britannis,  scilicet  in  prsdicto  regno  Hispania  in  partibus  transmarinis,  durante  liello 
pnedicto,  malitios^,  voluntarie  et  proditorie,  vi  et  armis,  dec,  seipeum  exerdtui  prsdicti  Phi- 
lippi  Regis  Hispanis,  adtunc  existenti  in  partibus  exteris  et  transmarinis  extra  hoc  regnum 
Magne  Britannis,  scilicet  in  dicto  regno  Hispanis,  bellum  prsdictum  proseqoenti  contra  dic- 
tum dominum  nuper  Regem,  et  hostiliter  obsidenti  et  oppugnanti  urbem  de  Gibraltar  in  parti- 
bus transmarinis,  eidem  urbe  de  Gibralter  adtunc  existente  sub  obedientid,  dominio  et  subjec- 
tiooe  dicti  domini  nuper  Regis,  conjunxit  et  univit,  act  exercitui  prsdicts  et  diversis  militibus 
eJQsdem  exercitds  in  servitio  prsdicti  Philippi  Regis  Hispanis  adtunc  existentibus,  in  bello 
pnedicto  prosequendo  et  prsdicld  urbe  de  Gibralter  hostiliter  obsidendd  et  oppugnandd  cum 
pnesentia,  consilio,  auxilio,  vi  et  potentid  suis,  eodem  primo  die  Mali,"  dec,  "  et  diversis  aliis 
diebus,"  dec,  extra  hoc  regnum,"  dec,  "  scilicet  in  dicto  regno  Hispanis,"  dec,  "  vi  et  armis, 
dec,  proditorie  confprtavit,  auxiliatus,  fuit  et  adjuvit,  contra  ligeancis  sus  debit um,  contra 
pacem  dicti  domini  nuper  Regis,  coronam  et  dignitates  suas,  necnon  contra  formam  statuti  in 
bojosmodi  casu  editi  et  provisi.     Per  quod  prsceptum  est  Vice  comiti  comitates  Middlesex 
predicti,  per  breve  dicti  domini  Regis  nunc,  qudd  non  omittat  propter  aliquam  liberlaiem  in 
ballivd  8ud  quin  capiat  prsfatum  Philippum  duceum  de  Wharton  si  inventus  fuerit  in  ballivd 
floa,  et  eum  salvo  custodiat,  ita  quod  habcat  corpus  ejus  coram  dicto  domino  Rege  nunc  apud 
Weitmonasterium  die  Mercurii  proximo  post  tree  septimanas  Sancti  Michselis  ad  rcsponden- 
dom  dicto  domino  Regi  nunc  de  altd  proditione  prsdictd  unde  in  formd  pnedictd  in- 
dictatQs  est.     Ad  quem  quidem  diem  Mercurii  *proxinidi"  dec,  **  coram  dicto  domino      [  *223 
Rege  nunc,  apud  Westmonasterium,  Vicecomes  comitatus  Middlesex  prsdicti  retor- 
in?it  breve  prsdictum  ei  directum,  sic  indorsatum :  *  Infra  nominatus  Philippus  dux  de  Whar- 
ton non  est  inventus  in  ballivd  med :   Responsio  Ricardi  Brocas  armigeri  et  Ricardi  Levett 
armigeri,  Vioecomitia.'     Super  quo  ad  eundem  diem  per  aliud  breve  dicti  domini  Regis  nunc 
pneoeptum  est  Vicecomiti  comitates  Middlesex  prsdicti  quod  exigi  facial  prsfatum  Philippum 
daccm  de  Wharton  de  comitatu  in  comitatum  quousque  secundum  legem  et  consuetudinem 
Anglis  utlegetor,  si  non  comparuerit,  et,  si  comparuerit,  tunc  eum  capiat  et  eum  salvo  custo> 
diat  ita  quod  habeat  corpus  ejus  coram  dieto  domino  Rege  nunc  apud  Westmonasterium  die 
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Mcrcuril  proximo  poit  qaindenam  Paiebe  ad  respondendum  dicto  domino  Regt  nanc  de  altft 
proditione  pnedicU,  undd  in  forroi  predicli  indictatus  est,  ei  unde  prsfatas  Vicecomea  comi* 
tatda  Middlesex  predieti  dicto  domino  Regi  nanc  aliis  retornavit  quod  pnsdictas  Philippos 
dux  de  Wharton  noa  est  inventus  in  balliv&  sad.  Ad  quero  quidem  diem  Mercurii  proximo 
post  quindenam  Paschs,  coram  dicto  domino  Rege  nunc,  apud  Westmonasterium,  Vicooomes 
comitatiis  Middlesex  pnedicti  retornavit  breve  de  exigi  facias  pradictum  ei  directum,  sic  indor- 
satum.  *  Virtute  istius  brevis  mihi  directi,  ad  comitatum  meum  Middlesex  tentum  pro  comi- 
tatu  Middlesex  predicto  apud  parochiam  Sancti  Andres  Holborne  in  comitatu  pnsdicto,  die 
Jovis,  scilicet  duodecimo  die  Decemhris  anno  secando  infrascripto,  infranominatus  Philippos 
Dux  de  Wharton  primd  exactus  fuit  et  non  comparuit :  Et  ad  comitatum  meum  Middlesex 
ibidem  tentum  pro  comitatu  predicto  die  Jovis,  scilicet  nono  die  Januarii,  anno  aecundo  sopra- 
dicto,  idem  Philippus,"  du%,  «  secundd  exactus  fuit  et  non  comparuit :  Et  ad  comitatum  meom 
Middlesex  ibidem  tentum  prooomitatu  prvdicto,  die  Jovis,  scilicet  sexto  die  Februarii  anno  secun- 
dp  supradicto,  idem  Philippus,"  dec.,  «<  tertid  exactus  fuit  et  non  comparuit :  Et  ad  comitatam 
meum  Middlesex  ibidem  tentum  pro  comitatu  prodicto,  die  Jovis,  scilicet  sexto  die  Mareii  aono 
secundo  supradicto,  idem  Philippus,"  dcc.,"quintd  exactus  fuit  et  non  comparuit :  Et  ad  comi- 
tatum meum  Middlesex  ibidem  tentum  pro  comitatu  predicto,  die  Jovis,  scilicet  tertio  die 
Aprilis,  anno  secundo  supradicto,  idem  Philippus,"  dtc.,  **  quartd  exactus  fuit  et  non  compa- 
ruit Ided  idem  Philippus  Dux  de  Wharton,  per  judicium  Georgii  Rivers  armigeri  et  CaroU 
Higgs  armigeri,  coronatorum  domini  Regis  nunc  comitates  Middlesex  predicti,  utlegatus  esL 
Besponsio  Ricardi  Brocas  armigeri  et  Ricardi  Levett  armigeri,  Viceeomitis.'  " 

(See  a  record  of  proceedings  to  outlawry,  setting  out  proclamations*  in  Rex  r,  Yenddf, 
4  T.  R.  621.) 

The  errors  assigned  by  the  present  writ,  in  addition  to  those  slroady  stated,  were :  6.  That 
the  record  does  not  show  any  second  capias  issued  before  issuing  the  exigent  6,  7,  8.  That 
it  does  not  appear  by  the  record  *or  process  in  what  year,  or  on  what  day  of  the  year, 
*224]  the  capias  or  the  exigent  issued,  or  the  sheriff  made  his  return  to  the  capias.  9. 
That  it  is  not  alleged  in  the  record  and  process  or  in  the  publication  of  the  outlawry, 
nor  does  it  appear  with  sufficient  certainty  in  the  return  to  the  exigent,  or  elsewhere,  in  wbst 
year  the  county  courts  were  held  at  which  the  duke  was  exacted.  10.  That  it  does  not  appear 
in  the  record  and  process,  or  in  the  publication  of  the  outlawry,  in  what  your  judgment  of  out- 
lawry was  given.  1 1.  That  it  appears  on  the  record,  by  the  return  to  the  exigent,  that  the 
duke  was  outlawed  on  the  same  day  on  which  he  is  said  to  have  been  demanded  a  fifth  time, 
whereas  by  law  he  had  all  that  day  to  appear.  12.  That  it  is  not  expressly  stated  in  the  record 
and  process  or  in  the  judgment  of  outlawry  that  the  duke  was  outlawed  according  to  the  laws 
and  customs  of  this  realm.  13.  That  the  sherifTs  return  to  the  exigent  is  informal,  becsuss 
it  does  not  state  that  the  duke  was  outlawed  according  to  the  laws  and  customs  of  this  realm. 

It  appears,  by  the  printed  papers  above  referred  to,  that  the  Duke  of  Wharton,  by  his  will, 
made  a  few  weeks  before  his  death,  and  proved  in  the  Prero^i^ative  Court  of  Dublin,  December 
7th,  1736,  left  all  his  goods,  effecu  and  worldly  substance  to  the  then  duchess,  bis  second  wife, 
and  ordered  that  the  following  inscription  should  be  engraven  on  a  stone,  to  be  fixed  upon  his 
burial  place : 

«  Yixi,  et  quem  dederat  cursum  fortune  peregi :" 

"  Thy  fame  shsll  live  when  pyramids  of  pride 
Mix  with  the  ashes  they  were  raised  to  hide  :*' 

thus  exhibiting  to  the  end  of  bis  life  the  **  ruling  passion,"  «  lust  of  praise,"  by  which  Pope  hai 
characterized  him  in  the  Epistle  to  Lord  Cobham.  His  treason  against  George  the  Second,  a 
fact  hardly  important  enough  for  history,  is  kept  in  remembrance  by  the  Moral  Essay  of  the 
satirist,  and  by  the  epigrammatic  notice  of  Philip,  Duke  of  Wharton,  in  Walpole's  Catalogue 
of  Royal  and  Noble  Authors. 


•225]     *The  QUEEN  against  The  Inhabitants  of  RIPON.     Saturday, 

May  3. 

A  statement  of  grounds  of  appeal  againat  an  order  of  removal,  alleging  a  settlement  aoqaued 
by  paying  parochial  rates  for  a  tenement  consisting  of  bouses  since  the  paasing  of  stat  6  G.  i, 
c  57,  must  aver  that  the  tenement  was  «  separate  and  distinct" 

On  appeal  against  an  order  of  justices,  removing  William  Leaf  from  the 
township  of  Hunslet  in  the  borough  of  Leeds  to  the  township  of  Ripon  io 
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Yorkshire,  the  sessions  coofirmed  the  order,  subject  to  the  opinion  of  this 
court  oo  a  case,  which,  so  far  as  regards  the  decision  of  the  court,  was 
substantially  as  follows. 

On  the  trial  of  the  appeal,  the  respondents  (to  meet  a  ground  of  removal, 
throwing  the  proof  on  them)  proved  a  settlement,  by  residence  under  an 
apprenticeship,  in  the  appellant  parish,  subject  to  an  objection  as  to  the 
stamp  on  the  indenture,  which  objection  was  ultimately  abandoned. 

The  appellants  then  offered  to  give  evidence  of  a  subsequent  settlement 
in  the  township  of  Holbeck,  under  the  following  ground  of  appeal. 

Sixth.  That,  after  the  said  supposed  service  under  the  said  indenture^ 
of  apprenticeship  in  the  said  examination  mentioned,  to  wit,  in  the  year 
1836,  the  pauper  <«  was  duly  rated  and  charged  with  his  share  towards 
the  poor  rates  of  and  for  the  township  of  Holbeck,  in  the  borough  of  Leeds, 
in  the  West  Riding,"  &c.,  «  for  and  in  respect  of  a  tenement,  to  wit,  a 
tenement  consisting  of  two  dwelling-houses,  situate  in  the  said  township 
of  Holbeck,  of  the  value  of  10/.,  and  held  and  rented  by  the  said  William 
Leaf  of  one  Charles  Crosland,  for  the  term  of  one  whole  year,  to  wit,  from 
the  •Ist  day  of  November,  a.  d.  1836,  to  the  Ist  day  of  November,  pong 
A.  D.  1837,  at  and  for  the  rent  of  not  less  than  10/.,  to  wit,  for  the 
rent  of  14/.  bs. ;  and  which  said  tenement  was  duly  occupied  for  the  said 
year,  under  the  said  yearly  hiring,  and  the  said  rent  for  the  same  was  duly 
paid,  and  the  said  William  Leaf  duly  paid  the  said  rates  for  and  in  respect 
of  the  said  tenement,  and,  during  the  whole  of  the  said  year,  and  for  forty 
days  after  the  payment  of  the  said  rates,  resided  in  the  said  township  of 
Holbeck."  (Then  followed  the  7th,  8th,  and  9th  grounds  of  appeal,  whicfa  . 
contained  corresponding  allegations  for  the  next  three  years.) 

The  respondents  objected  that  the  6th,  7th,  8th,  and  9th  grounds  of 
appeal  were  insufficient,  for  not  stating  that  the  tenement  or  dwelling  . 
house,  in  respect  of  which  the  pauper  was  alleged  in  the  notice  to  havt 
been  rated,  were  separate  and  distinct,  as  required  by  stat.  6  G.  4,  c.  57, 
s.  2.    Afler  argument,  the  objection  was  overruled,  subject  to  the  opinion , 
of  this  court. 

The  respondents  also  objected  that  the  above  grounds  of  appeal  did  not 
show  the  residence  sufficiently :  but  the  result  of  the  argument  makes  it 
unnecessary  to  state  this  point  further.  The  objection  was  allowed,  after 
discussion,  subject  to  the  opinion  of  this  court. 

If  this  court  should  be  of  opinion  that  the  indenture  of  apprenticeship 
was  admissible,  but  that  the  grounds  of  appeal  were  insufficient,  then  the 
order  of  sessions  and  the  order  of  justices  were  to  be  confirmed.  If  this 
court  should  be  of  opinion  that  the  indenture  of  apprenticeship  was  admis* 
sible,  and  that  the  grounds  of  appeal  were  sufficient,  then  the  order  of  ses- 
sions and  the  order  of  justices  were  to  be  quashed.  Or,  in  the  event  of 
any  decision  of  this  court  upon  any  of  the  *above  points,  such  order  rmooj 
was  to  be  made  herein  as  this  court  might  please  to  direct 

R.  Ball  wad  Pashiey^  in  support  of  the  order  of  sessions.    The  objec 
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tion  to  the  admissibility  of  the  indenture,  arising  upon  the  stamp,  being 
abandoned,  the  only  question  is  whether  the  grounds  of  appeal  are  invalid 
on  either  of  the  points  taken  against  them.     The  sessions  ought  to  have 
held  the  grounds  bad  on  the  first  point,  as  well  as  on  the  second.     The 
grounds  of  appeal  rest  upon  a  settlement  acquired,  by  payment  of  paro- 
chial rates  in  respect  to  a  tenement,  since  the  passing  of  stat.  6  6.  4,  c. 
67.    By  sect.  2,  such  payment  gives  no  settlement  «  unless  such  tene- 
ment shall  consist  of  a  separate  and  distinct  dwelling-house  or  building, 
or  of  land,"  &c.     Here  it  does  not  appear  that  the  dwelling-houses,  or 
either  of  them,  or  the  tenement  consisting  of  them,  were  <«  separate  and 
distinct."     The  decision  at  sessions  would  probably  have  been  in  favour 
of  this  objection  as  well  as  the  other,  had  the  appeal  been  tried  after  the 
decision  of  Regina  v.  Wymondhamf  2  Q.  B.  541,  where  this  court  held  that 
an  examination  does  not  show  a  settlement  by  hiring  and  service,  under 
stat.  3  &  4  W.  &  M.  c.  11,  s.  7,  unless  it  negative  the  fact  of  the  party 
having  a  child  at  the  time  of  the  hiring ;  and  that  this  fact  is  not  negatived 
by  alleging  him  to  be  <<  single  and  unmarried."    That  shows  how  much 
more  strictness  is  required  under  the  modern  law  than  under  the  old  ;  for 
the  case  seems  not  consistent  with  Overton  v.  Steventouy  Fort.  316,  where 
*<  single  woman,"  in  an  order  of  removal,  was  held  to  mean  that  the 
•2281     P^^y  ^^^  never  *married  and  had  no  children.     The  dwelling- 
house,  here,  might  be  a  single  room.     ««  A  chamber  or  room,  be 
it*  upper  or  lower,  wherein  any  person  doth  inhabit  or  dwell,  is  domus  man- 
sumalisy  in  law  ;"  3  Inst.  65.     <<  A  man  may  have  an  inheritance  in  an 
upper  chamber,  though  the  lower  buildings  and  soil  be  in  another ;"  Co. 
Lit.  48  b.     There  are  several  instances  in  which,  on  indictment  for  bur- 
glary, part  of  a  house  is  treated  as  the  dwelling-house  of  the  individual 
occupying  such  part  only:  1  Hawk.  PI.  Cr.  289,  Sec.,  ed.  7,  (b.  1,  ch. 
38,  ss.  16 — 35.)      <<A  chamber  may  be  demanded  by  the  name  of  a 
house,  and  part  of  a  messuage  by  name  of  a  messuage ;"  9  Vin.  Abr. 
330,  Ejectmenty  (K)  pi.  6.     Accordingly,  before  stat.  6  G.  4,  c.  57,  a  set- 
tlement might  be  gained  by  renting  part  of  a  house  ;  -Rear  v.  St.  George^s, 
Hanover  Square^  Burr.  S.  C.  692.     The  separateness  and  distinctness  is 
now  essential,  as  to  both  the  hiring  and  the  occupation  ;  Regina  v. 
Caverswdl,  10  A.  &  E.  270 ;  ifea:  v.  Wakering,  5  B.  &  Ad.  971  ;  Rex  v. 
Henley-upon-ThameSy  6  A.  &  E.  294;  Bex  v.  Great  and  Little  Usworth  and 
Jforth  Biddicky  5  A.  &  E.  261.     It  is  tnie  that  some  doubts  have  been 
raised  as  to  the  state  of  facts  which  will  constitute  separateness  and  dis- 
tinctness, as  in  Rex  v.  Wootton^  1  A.  &  E.  232,  decided  principally  upon 
the  authority  of  Rex  v.  Iver^  1  A.  &  E.  228.     But  here  the  existence  of 
the  requisite  itself  is  not  alleged.     It  may  be  true  that,  in  ordinary  legal 
language,  the  occupation  of  a  tenement  will  be  held  to  mean  the  occupa- 
tion of  a  separate  and  distinct  tenement ;  but  it  is  now  clearly  settled  tiiat 
•22Q1    ^^^  language  of  the  grounds  of  objection,  under  stat.  4  &  *5  W.  4, 
*'    c.  76,  s.  81,  is  to  be  construed  with  more  technicality  and  strictness 
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than  that  of  other  legal  instruments ;  Begbia  y.  The  Justices  of  the  West 
Bidingj(DrighUfigton  v.  Pudsey,)  2  Q.  B.  506  :  and  the  rule  is  the  same  as 
to  the  construction  of  examinations  ;  Regina  v.  St.  Margaret^  RochesteVy 
2  Q.  B.  533.  Indeed,  if  the  occupation  were  alleged  as  here,  in  civil 
pleading,  and  a  traverse  were  taken  on  it,  the  affirmative  would  be  esta- 
blished by  proving  a  joint  occupation  by  the  pauper  and  another ;  this  ap- 
pears from  Wallis  y.  Harrison j  5  M .  &  W.  142.  The  allegation  is  in- 
sufficient, if  consistent  with  any  state  of  facts  which  would  not  give  a  set- 
tlement. That  principle  appears  from  the  language  of  Wightman,  J.,  in 
^igina  v.  St.  Sepukhrey  6  Q.  B.  580,  586.  (The  argument  as  to  the 
second  objection  is  omitted,  no  decision  upon  it  having  been  pronounced.) 

Pickering,  contra.  The  sessions  decided  rightly  against  the  first  ob- 
jection. The  meaning  of  «  separate  and  distinct,"  since  the  decision  of 
Rex  V.  Woottanf  1  A.  &  E.  232,  must  be  held  to  be  <<  separate  and  distinct 
as  to  any  other  person :  that  the  tenant  should  not  hold  part  of  a  house,'^ 
per  Patteson,  J.  The  same  learned  judge  adhered  to  that  opinion  in 
Sex  V.  Great  and  Little  Usworth  and  Mrth  Biddick,  5  A.  &  E.  265. 
The  only  question,  therefore,  is,  whether  the  allegation  here  does  not  satisfy 
the  words  of  the  statute,  so  understood :  the  cases  as  to  the  particular  facts 
which  satisfy  such  words,  as  Rex  v.  Henley-upon-  Thames^  6  A.  &  E.  294, 
are  inapplicable  to  this  question.  Now,  "^it  is  true  that  (<  renting"  r«Q3o 
does  not  necessarily  mean  «rentingfor  a  year,"  nor  (as  must  now  be  ^ 
held)  does  <« occupying"  mean  «  residing."  But,  if  a  man  says  that  he 
rents  a  house,  he  cannot  be  understood  to  mean  that  he  rents  a  part  only. 
If  special  verdict  found  that  a  man  was  seised  in  fee  of  land,  could  it  be 
supposed  that  he  might  be  a  joint  tenant,  and  seised  per  my  et  per  tout  ?(a) 
If  the  allegation  of  the  renting  under  stat.  6  G.  4,  c.  57,  s.  2,  did  not  in- 
clude «  bona  fide,"  could  mala  fides  be  implied  ?  The  objection  here 
made  was  taken  also  in  Regina  v.  The  Recorder  of  Pontefract,  2  Q.  B. 
548, 553,  555,  but  does  not  appear  to  have  been  thought  important  by  the 
court.  The  language  of  Lord  Denmax,  C.  J.,  in  Regina  v.  The  Justices 
ofBuckinghamshirey  3  Q.  B.  800,  808,  shows  that  the  sessions  are  to  ap- 
ply a  reasonable  intendment  to  the  language  used  in  the  documents 
brought  before  them.     (He  then  argued  as  to  the  other  point.) 

Lord  Denman,  C.  J.  Under  stat.  6  G.  4,  c.  57,  s.  2,  no  settlement 
can  be  acquired  by  paying  parochial  rates  for  any  tenement  <<  unless  such 
tenement  shall  consist  of  a  separate  and  distinct  dwelling-house  or  build- 
ingy  or  of  land,"  &c.  One  objection  to  the  settlement  which  the  appellants 
here  set  up  is,  that  the  tenement  is  not  shown  to  be  separate  and  distinct. 
Whatever  be  the  meaning  of  the  words,  either  facts  ought  to  be  shown 
^hich  satisfy  that  meaning,  or  the  words  themselves  ought  to  be  used. 
1^  statement  here  does  neither,  and  is  therefore  bad. 

•Patteson,  J.  We  must  abide  by  the  statute.  The  statement  r^oQi 
of  fiicts  relied  upon  for  the  settlement  should  contain  an  allega-     ^ 

(a)  See  Gilbert  r.  Parker,  3  8aik.629. 

VOL.  vn.  18  H  2 
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tioD  that  the  tenement  was  separate  and  distinct.  The  other  poinit  we 
need  not  consider. 

Williams,  J.  The  words  «<  separate  and  distinct''  had  received  a  legal 
interpretation.  The  tenement  occupied  must  be  separate  and  distinct 
finom  other  tenements :  the  occupation  must  not  be  that  of  a  room  in  a 
house  partly  occupied  by  others.  That  shows  that  a  definite  state  of  facts 
must  exist  in  order  that  a  settlement  may  be  gained :  and  it  follows  that 
words  descriptive  of  such  a  state  of  facts  ought  to  be  used. 

WiGHTMAN,  J.  I  am  of  the  same  opinion,  upon  the  express  words  of 
the  statute.  Order  of  sessions  affirmed. 


•232]    •The  QUEEN  against  The  Inhabitants  of  ST.  PAUL,  COVENT 

GARDEN.     Saturday,  May  3. 

In  an  examination  touching  die  settlement  of  a  bastard  child,  (not  shown  to  have  gained  any  aet- 
tlement  since  the  birth,)  a  statement  that  such  child  was  born  «<  in  or  about  1833"  is  not  anf* 
ficiently  precise;  since,  under  sect.  71  of  stat.  A  6l5  W.  4,  c. 76,  it  may  be  material  that  the 

.  birth  should  have  taken  place  before  August  14th,  1834 ;  and  the  words  **  in  or  shoot*  de 
not  exclude  the  supposition  that  the  child  may  have  been  bom  later. 

It  is  not  necessary  that  an  order  of  justices  should  be  sealed  with  wax.  An  impression  made 
in  ink  with  a  wooden  block,  in  the  usual  place  of  a  seal,  is  sufficient  when  the  document 
purports  to  be  given  under  the  hands  and  seala  of  the  justices^  and  is  in  &ct  signed  and  da* 
livered  by  them. 

On  appeal  against  an  order  of  justices  removing  Thomas  Hoggartj 
from  the  parish  of  St.  Martin  in  the  Fields  within  the  liberty  of  Westmin- 
ster, in  the  county  of  Middlesex,  to  the  parish  of  St.  Paul,  Covent  Garden, 
in  the  same  liberty  and  county,  the  sessions  confirmed  the  order,  subject 
to  the  opinion  of  this  court  upon  a  case,  the  material  parts  of  which  are 
as  follows. 

The  order  was  set  forth,,  purporting  to  be  made  by  two  justices  of  the 
peace  for  the  city  and  liberty  of  Westminster,  signed  by  «<  John  Johnson" 
and  «  J.  T.  Pratt,"  and  stated  to  be  given  under  their  hands  and  seals. 

One  of  the  two  examinations  on  which  the  order  was  made  (the  other 
relating  only  to  the  fact  of  chargeability)  was  the  examination  of  Cecilia 
Shea,  otherwise  Hoggarty,  (sworn  January  23d,  1844,)  who  said  :  «Tbat 
she  is  residing  at  the  workhouse  of  St.  Pancras  in  the  county  of  Middle- 
sex :  that  she  is  the  mother  of  the  said  Thomas  Hoggarty :  that,  in  or 
about  the  year  1833,  the  said  T.  Hoggarty  was  born  out  of  wedlock  at 
the  house  of  one  Mr.  Flight  in  Hart  Street,  now  known  as  number  33, 
Hart  Street,  in  the  parish  of  St.  Paul,  Covent  Garden,  in  the  liberty  of 
Westminster  in  the  county  of  Middlesex." 

When  the  appeal  came  on  to  be  heard,  the  appellants  insisted  that  Ae 
♦23^1  ^^^^^  ought  to  be  quashed  for  the  •insufficiency  of  the  examina- 
tions, and  relied  on  the  following  grounds  of  appeal. 

2.  That  the  examinations  on  which  the  said  order  was  made  are  bad, 
defective  and  insufficient,  inasmuch  as  they  severally  and  collectively  fail 


7  Adolphus  &  Ellis,  N.  S.  233 

to  show  that  the  said  T.  Hoggarty  was  born  on  or  before  the  14th  day  of 
August,  A.  D.  1834 ;  and  also  inasmuch  as  they  likewise  fail  to  show  that 
the  said  T.  Hoggarty  ever  inhabited  in  the  sai<i  parish  of  St.  Paul,  Covent 
Garden,  so  as  to  gain  a  settlement  there.  3.  That  the  said  examinations 
contain  no  evidence  sufficient  to  warrant  and  justify  the  adjudication,  con« 
tained  in  the  said  order,  that  the  said  parish  of  St.  PauPs,  Covent  Gar« 
den,  is  the  place  of  last  legal  settlement  of  the  said  T.  Hoggarty.  4.  That 
the  said  order  is  bad,  because  no  evidence  was  received  by  the  said  jus-< 
tices  to  show  whether  the  said  T.  Hoggarty  had  acquired  any  settlement 
in  his  own  right ;  although  it  appears  from  the  examinations  that  the  said 
T.  Hoggarty  was  present  before  the  said  justices,  and  that  his  said  mo* 
ther  was  also  present  before  them,  when  the  examinations  were  taken. 

The  Court  of  Quarter  Sessions  overruled  each  of  these  grounds  of  ap« 
peal  and  held  the  examinations  sufficient,  subject  to  the  opinion  of  the 
Court  of  Queen's  Bench. 

A  further  ground  of  appeal  and  objection  was  that  the  notice  of  chargea- 
bility  was  not  properly  signed :  but  on  this  the  Court  of  Queen's  Bench 
gave  no  decision. 

Another  ground  of  appeal  was  as  follows.     That  the  said  order  of  re- 
moval is  bad  on  the  face  thereof,  and  that  the  same  was  not  signed  and 
sealed  by  the  said  two  justices  by  whom  the  same  purports  to  be  made. 
The  respondents  produced  the  said  order  of  removal  *on  the  hear-     r*QQj 
ing  of  the  appeal :  and  it  appeared  to  the  Court  of  Quarter  Ses-     '- 
sioDs  that  the  signatures  «John  Johnson"  and  «  J.  T.  Pratt,"  written  ai 
the  foot  thereof,  were  the  signatures  of  John  Johnson  and  John  Tidd  Pratt, 
two  of  her  majesty's  justices  of  the  peace  in  and  for  the  said  county  oi 
Middlesex.     On  inspecting  the  said  order,  it  appeared  to  the  court  not  Xq 
be  under  the  seals  of  the  said  justices :  and  the  respondents  were  called 
Qpon  to  show  when  and  how  certain  impressions  in  ink  which  were  to  be 
observed  near  the  respective  signatures  of  the  said  justices  were  placed  on 
the  said  order.    The  attorney  for  the  respondents  was  thereupon  called  as 
a  witness ;  and  on  his  evidence  it  appeared  to  the  court  that  the  form  of 
order  used  in  this  case  was  a  printed  form :  that  the  parish  officers  of  St. 
Martin  in  the  Fields  employ  a  printer  to  print  from  time  to  time  a  large 
number  of  such  forms ;  that  on  each  sheet  of  such  large  number  of  forms 
a  stationer  is  employed  to  impress  two  marks  in  ink,  which  are  so  im- 
pressed by  means  of  wooden  blocks :  and  that  such  impressions,  when  so 
made  at  the  foot  of  blank  printed  forms  of  orders  of  removal,  are  intended 
to  serve  as  seals  for  the  justices  who  may  sign  such  orders.    Each  imr 
pre&Mon  in  this  instance  was  so  made,  before  the  sheets  of  paper  had 
been  sent  to  the  parish  officers  of  St.  Martin  in  the  Fields,  by  the  printer 
and  stationer,  and  they  were  in  the  same  state  on  the  order  when  it  was 
Qvade  as  they  were  in  when  it  was  produced  at  the  sessions.     The  impres- 
sions represent  an  equestrian  figure  of  St.  Martin  sharing  his  cloak  widi  a 
beggary  and  are  of  the  size  of  an  ordinary  seal.    The  court,  after  hearing 


234    Reg.  v.  The  Inhabitants  of  St.  Paul.  E.  T.  1845. 

the  tviJence  on  which  these  facts  appeared,  held  that  the  impression  in 

*2^51    ^^^  made  by  such  blocks  was  a  sufficient  *8eal  to  make  the  order, 

when  signed  and  delivered  by  the  justices,  a  good  and  valid  order. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  any  of  the  ob« 
jections  to  the  said  examination,  above  specified,  ought  to  have  been  allowed 
by  the  Quarter  Sessions,  or  that  the  said  order  was  not  so  made  under  the 
hands  and  seals  of  the  said  justices  as  to  be  a  valid  order,  the  order  of  ses- 
sions and  order  of  removal  were  to  be  quashed  ;  otherwise  to  stand  affirmed. 

Wortley  and  Bodkin  in  support  of  the  order  of  sessions.  (The  court 
thought  it  unnecessary  to  hear  any  argument  on  this  side  as  to  the  seal- 
ing.) Proof  of  birth  was  sufficient  for  the  purpose  of  settlement,  without 
proof  of  residence.  Whatever  argument  might  formerly  have  been  urged 
on  that  point  under  stat.  13  &  14  Car.  2,  c.  12,  s.  1,  it  has  now  been  long 
recognised  as  the  law  that  a  birth  settlement  is  conferred  by  the  birth 
alone.(a)  It  was  not  necessary  for  the  respondents,  after  proving  a  birth 
settlement,  to  show  that  no  subsequent  settlement  was  acquired.  A  prima 
fiicie  case  for  removal  was  proved. 

The  statement  as  to  the  time  of  birth  is  precise  enough.     Stat.  4  &  5  W.  4, 
c.  76,  did  not  pass  till  14th  August,  1834 :  the  court  will  not  presume  that 
(« in  or  about  the  year  1833"  may  mean  seven  months  later.     It  must  be 
taken  that  the  sessions  thought  the  birth  was  before  the  statute.    Even  if  it 
was  subsequent,  the  birthplace  is  still,  prima  facie,  the  place  of  settlement. 
That  was  the  general  rule  before  stat.  4  &  5  W.  4,  c.  76 :  Rex  v.  Heaton 
•2361     ^^''^y  ^  T.  R.  653.    By  sect.  71,  •«  every  child  which  shall  be 
bom  a  bastard  after  the  passing  of  this  act  shall  have  and  follow 
the  settlement  of  the  mother  of  such  child  until  such  child  shall  attain  the 
age  of  sixteen,"  or  become  settled  elsewhere.     But,  unless  it  appear  that 
the  mother  has  a  settlement,  the  child  is  settled  where  born.     ITie  respond- 
ents did  not  know  that  the  mother  had  any  settlement:  and  it  is  sufficient, 
as  Lord  Denman,  C.  J.,  suggests  in  Regina  v.  J^orth  Bovey,  2  Q.  B.  500, 
502,  that  they  have  given  the  best  information  they  could.     [Lord  Denmak, 
C.  J.     If  the  birth  was  after  the  passing  of  the  act,  was  not  it  the  duly  of  the 
parish  officers  to  inquire  into  her  settlement  ?]     In  Regina  v.  The  Justices  of 
the  F.jstem  Division  of  Sussex^  10  A.  &  E.  682,  the  statement  (in  grounds  of 
appeal)  was  that  the  pauper  paid  parochial  taxes  for  a  tenement  <<  in  or  about 
the  year  1830 ;"  and  no  stress  was  laid  upon  the  objection  that  this  was  too 
vague.    In  Regina  v.  The  Justices  of  the  West  Ridingy  {Drighlington  v.  /W- 
seyj  2  Q.  B.  505,)  the  ground  of  appeal  stated  a  renting  and  occupying 
«  in  or  about  the  years  1828,  1829,  or  1830,  some  or  one  of  them ;"  and 
no  objection  was  taken  on  this  account.     In  Regina  v.  77ie  Justices  of  Der- 
byshire, 1  Will.  WoU.  &  Hodg.  323,  Bail  Court,  Trin.  T.,  1838,  a  state- 
ment, in  grounds  of  appeal,  that  the  pauper's  father  rented  and  occupied  a 
certain  tenement  «  about  the  year  1813,"  was  objected  to  as  not  sufficiently 
particular ;  but  the  objection  did  not  prevail.     [Lord  Denman,  C.  J.    My 

(a)  See  JRegma  v.  Watford,  poit,  Mich.  T.,  (November  llth,)  1846. 
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brother  Coleridge  said :  <<  I  do  not  like  to  decide  this  question  on  the  ob« 
jection  as  to  the  uncertainty  of  the  time ;"  and  there  was  another  objec- 
tion which  he  held  fatal.]  If  examinations  or  grounds  of  appeal  want 
precision  in  *the  averment  of  time  or  of  other  circumstances,  the  r*237 
sessions  are  to  judge  for  themselves  whether  a  more  complete  state- 
ment was  material  or  not  in  the  particular  case ;  Begina  v.  Bridgewater^ 
10  A.  &  E,  693 ;  Regina  v.  The  Recorder  of  Pontefract,  2  Q.  B.  548.  It 
is  to  be  presumed  here  that  the  mother  gave  the  best  information  she 
could ;  and  it  does  not  appear  that  her  settlement  was  not  in  St.  Paul's, 
Covent  Garden. 

Pashkyj  contra.     If  the  mother  did  not  know  that  the  birth  took  place 
before  August  14th,  1834,  the  order  of  removal  should  not  have  been  made. 
[Lord  Denman,  C.  J.    It  is  sufficient  for  parish  officers  to  tell  all  they 
know,  if  that  which  they  do  tell  makes  the  settlement  clear.     But  if  they 
state  what  leaves  this  doubtful,  it  may  make  their  whole  case  l^ad.]     Here, 
as  in  Regina  v.  Ripon,  ant&,  p.  225,  decided  this  morning,  it  is  consistent 
with  what  is  stated  that  no  settlement  may  have  been  gained.     In  Regina 
v.  ne  Justices  of  Derbyshire,  1  Will.  Woll.  &  Hodg.  323,  the  uncertainty 
of  the  time  could  not  have  been  of  consequence  unless  the  words  «  about 
the  year  1813"  could  have  included  the  year  1819,  when  stat.  59  G.  3, 
c.  50,  came  into  operation.     [Lord  Denman,  C.  J.    That  case  was  not 
argued  with  reference  to  the  possibility  of  the  precise  time  being  material.] 
"About"  a  given  year  may  extend  to  a  year  before  or  after  that  named. 
It  is  argued  that  the  sessions  may  exercise  their  judgment  on  such  an  alle- 
gation, and  may  have  thought  here  that  the  time  was  sufficiently  ascer* 
tained  to  exclude  August,  1834.    But,  as  was  asked  by  Lord  Dcnman, 
C.  J.,  in  *Regina  v.  Jforth  Bovey,  2  Q.  B.  504,  «  why  is  any  thing     rmoQg 
to  be  left  to  implication?"     If  this  be  needed,  the  evidence  does     ^ 
not  warrant  msddng  an  order.     It  is  assumed  here  that  the  mother's  settle- 
ment may  have  been  in  St.  Paul's,  Ck>vent  Garden  ;  but  it  does  not  appear 
that  the  question,  whether  it  was  so  or  not,  was  put  to  her  during  the 
examination.     Where  the  party  who  might  prove  a  fact,  if  it  existed,  is 
present  and  not  examined  on  it,  the  conclusion  must  be  that  such  fact  can- 
not be  proved;  Regina  v.  Lydeard  St.  Lawrence.,  11  A.  &  E.  616,  628. 
Since  stat.  4  &  5  W.  4,  c.  76,  the  birthplace  of  a  bastard  child  is  not  the 
prima  facie  settlement.     In  Rjegina  v.  The  Justices  of  the  West  Riding, 
2  Q.  B.  505,  the  precise  year  could  not  have  been  material :  and  it  was 
needless  to  insist  on  the  want  of  particularity  in  that  respect,  the  ground 
of  appeal  being  clearly  bad  in  another. 

Further,  the  seal  described  in  the  case  was  not  a  legal  one.  [Lord 
DsNMAN,  C.  J.  How  do  we  seal  our  writs?]  The  writs  are  marked 
with  the  known  seal  of  a  court :  these  are  the  seals  of  individuals.  A  seal 
is  defined  to  be  cera  sigillo  impressa.  If  not  wax,  there  should  at  any  rate 
be  a  tenacious  substance,  capable  of  receiving  a  visible  impression. 
[Williams,  J.     How  much  substance  ?]    At  least  ink  is  not  the  kind  of 
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substance.  [Wightman,  J.  Suppose  a  man  with  his  seal  impresses  the 
paper.]    That  is  rather  a  stamp  than  a  seal.    ( Wortiey  here  referred  to 

1  Sugd.  on  Powers,  300,  (6th  ed.,  cb.  6,  s.  4,  §  11 ;)  and  Lord  Debtman, 
MQQi    C.  J.,  read  the  passage.)  (a)    In  Shepp.  Touehst.  52,  *chap.  4,  it 

is  said  that  « in  every  deed  or  writing  there  are  two  parts  const- 
derable :"  and  the  first  of  these  is  « the  external  or  material  part,  i.  e.,  the 
parchment  or  paper,  wax  and  writing."    In  Lightfoot  ^  Buiter^s  Casey 

2  Leon.  21,  it  seems  to  be  assumed  that  the  seal  is  always  on  wax ;  and 
in  ^dam  t.  Kerr^  1  6.  &  P.  360,  where  the  plaintiff*  relied  upon  a  bond, 
not  sealed,  but  marked  in  a  particular  manner  with  a  pen  in  the  place 
where  bonds  usually  are  sealed,  and  alleged  a  custom  in  Jamaica  to  exe- 
cute bonds  in  this  way,  the  court  granted  a  rule  nisi  for  a  new  trial,  be- 
cause evidence  of  the  custom  ought  not  to  have  been  admitted. 

Lord  Denman,  C.  J.  We  do  not  wish  to  encourage  the  slightest  doubt 
on  this  last  ^point.  And  we  are  obliged  to  say  that  the  order  is  wrong  on 
another  ground.  In  a  case  where  no  presumption  existed  that  the  child 
was  born  at  one  period  or  another,  the  magistrates  ought  to  have  ascer- 
tained how  that  &ct  was.  The  statement  made  by  the  mother  imposed 
on  them  the  duty  of  inquiring  whether  the  birth  took  place  before  or  after 
Ihe  statute  4  &  5  W.  4,  c.  76,  came  into  operation.  I  cannot  say  that  a 
statement  in  examination  is  not  sufficient,  where  the  information  is  all  the 
parties  possess,  and  the  date,  if  left  imperfect,  is  immaterial.    But  in  this 

*2401  ^^^^'  ^^^^  ^^^  ^^^^  ^^  ^  ^^^  material,  and  *no  inquiry  appears 
to  have  been  made  for  the  purpose  of  fixing  it,  we  must  hold  the 
examination  insufficient. 

Patteson,  J.  This  case  is  not  exactly  like  Regina  v.  Jlie  Justices  of 
Derbyshire^  1  Will.  WoU.  &  Hodg.  323 :  there  the  words  were  «  about  the 
year  1813 ;"  here  they  are  « in  or  aboiK'^  the  year  1833 ;  which  implies 
that  «  about"  is  not  meant  to  signify  «« in :"  it  may  therefore  mean  in  1832 
or  in  1834 :  and  it  is  material  that  the  birth  should  have  been  before  Au- 
gust 14th,  1834.  In  the  former  case  the  precise  time  was  not  material. 
Here,  too,  the  mother  was  examined ;  and  it  does  not  appear  that  any  fur- 
ther question  was  put  to  her,  or  any  inquiry  made  as  to  her  own  settlement 

Williams,  J.  I  ground  my  opinion  on  the  critical  time  at  which  the 
birth  took  place.  The  examination  referring  to  a  point  of  time  where  the 
exact  date  might  be  so  material,  the  words  <«  in'or  about"  want  the  requi- 
site particularity.     We  must  hold  that  the  examination  is  too  loose. 

WiGHTiCAN,  J.    It  is  so  difficult  to  say  what  limits  will  satisfy  the  word 

(a)  **  Thif  shows  the  impoituice  which  the  comoMii  kw  attadkes  to  the  ceremoDy  of  sesltng. 
Bat  it  is  not  necessary  that  in  impression  should  be  made  with  wax  or  with  a  wafer.  If  Uie 
seal,  stick,  or  other  inatrament  used,  be  impressed  by  the  party  on  the  plain  parchment  or  paper, 
with  an  intent  to  seal  it,  it  is  clearly  sufficient ;  and  therefore  where  the  instrument  is  a  deed, 
Mid  on  proper  stamps,  and  it  is  stated  in  the  attestation  to  have  been  sealed  and  delivered  ia 
the  presence  of  the  witnesses,  it  will,  in  the  absence  of  evidence  to  the  contcary,  be  presumed  to 
Aave  hpen  sealed,  although  no  impression  appear  on  the  parchment  or  paper.  This,  I  am  told, 
i«4  BMon  deckled  wIimi  u  IhvComnim  Pkaa" 
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«  about,"  that,  where  time  is  so  materia]^  it  ought  to  be  better  ascertained 
than  it  can  be  by  that  expression.  I  am  not  prepared  to  hold  that  « in  or 
about  the  year  1833"  may  not  mean  after  August,  1834. 

Order  of  sessions  quashed.(a) 

(a)  See  the  next  ceee. 


*The  following  case  may  conveniently  be  added  here.       [*241 

The  QUEEN  against  The  Inhabitants  of  ST.  ANNE,  WESTMINSTER,  (i) 

Saturday^  June  3,  1846. 

A  ititement  in  an  ezaminatioD,  that  the  pauper  •'in  and  about  the  year  1833,*'  was  hired  at  ■ 
yearly  aerrant,  ie  insufficient,  inasmuch  as  the  hiring  might  have  taken  place  after  August 
14th,  1833,  and  the  year's  service  under  it  consequently  have  not  been  completed  before 
Augual  14Ui,  1834,  and  so  no  settlement  hare  been  acquired,  by  stat  4  &  5  W.  4,  c  76,  s.  66. 

A  statement  that  the  pauper,  **  being  then  unmarried  and  having  no  child  or  children,"  was 
hired  by  8.  as  a  yearly  servant,  and  served  him  under  such  yearly  hiring  for  four  years  and 
more,  and  lired  and  lodged  in  the  appellant  parish  "  for  more  than  forty  days  next  preceding 
the  termination  of  the  said  service,"  was  held  insufficient,  inaamueh  as  the  language  imported 
several  yearly  hirings,  and  it  was  not  stated  that,  at  the  time  of  the  last  hiring,  the  pauper 
was  unmarried  and  without  child  or  children. 

On  appeal  against  an  order  of  one  of  the  magistrates  of  the  Metropolitan 
police  courts,  for  the  removal  of  Mary  Notley  from  the  parish  of  St.  Pan- 
eras,  Middlesex,  to  the  parish  of  St.  Anne,  Westminster,  the  sessions 
confirmed  the  order,  subject  to  the  opinion  of  this  court  on  the  following 
case. 

The  only  examination  on  which  the  order  was  made  was  the  following. 
((Metropolitan  police  district,  and  county  of  Middlesex,  to  wit:  Mary 
Notley,  of  the  workhouse  of  and  in  the  parish  of  St  Pancras,  in  the  said 
district  and  county,  on  her  oath  says  that,  in  or  about  the  year  1832,  being 
unmarried  and  having  no  child  or  children,  she  was  hired  as  a  yearly  ser* 
vant  by  Mr.  Walker,  of  No.  17  Soho  Square,  in  the  parish  of  St.  Anne, 
in  the  liberty  of  Westminster,  in  the  county  of  Middlesex,  music  pub* 
I'lsher,  as  domestic  servant,  at  the  yearly  wages  of  9/.,  diet  and  washing. 
That  examinant  served  the  said  Mr.  Walker  at  his  residence.  No.  17  Soho 
Square  aforesaid,  in  the  said  parish  of  St.  Anne,  under  such  yearly  hiring, 
for  one  year  and  upwards,  namely,  for  about  one  year  and  five  months  or 
more,  and  lived  and  lodged  in  the  house  of  her  said  master  the  said 
*Mr.  Walker,  at  his  residence,  No.  17  Soho  Square,  aforesaid,  in     ren^o 
the  said  parish  of  St.  Anne,  for  and  during  all  the  term  of  her  said     ^ 
service,  which  she  quitted  about  ten  years  ago,  and  hath  gained  no  subse- 
quent settlement.     That,  previously  to  her  service  to  Mr.  Walker  in  Soho 
Square,  as  aforesaid,  namely  in  the  year  1827,  examinant,  being  then  un- 
married, and  having  no  child  or  children,  was  hired  as  a  yearly  servant 
by  Mr.  Stroud,  at  the  yearly  wages  of  7^.,  with  diet  and  lodging.    Thai 
ihe  served  the  said  Mr.  Stroud  at  his  residence,  which  was  in  Crown 

(h)  Repoitod  bj  H.  HariiOi,  Ea^ 
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Street,  in  the  aforesaid  parish  of  St.  Anne,  in  the  liberty  of  Westminster, 
under  such  yearly  hiring,  for  about  four  years  or  more,  and  lived  and 
lodged  in  the  house  of  her  master,  the  said  Mr.  Stroud,  at  his  residence, 
for  more  than  forty  days  next  preceding  the  termination  of  the  said  ser- 
vice,  and  on  the  last  day  thereof.  That  examinant  quitted  the  said  last- 
mentioned  service  of  Mr.  Stroud  about  three  or  four  months  before  she 
was  hired  into  the  first-mentioned  service  of  Mr.  Walker  in  Soho  Square." 
The  third  ground  of  appeal  was,  that  the  examination  was  bad  and  in- 
sufficient, &c.,  inasmuch  as  it  altogether  failed  to  disclose  such  facts  as 
showed  that  Mary  Notley  ever  acquired  a  settlement  in  St.  Anne's,  and 
that  every  fact  stated  in  it  might  be  true  without  the  said  Mary  Notley  hav- 
ing acquired  any  settlement  in  St.  Anne's.  Under  this  ground  of  appeal 
the  appellants  contended  that  no  hiring  for  a  year  was  shown,  either  to 
Mr.  Walker  or  Mr.  Stroud :  that,  as  to  the  hiring  to  Mr.  Walker,  it  was 
not  shown  to  have  been  under  a  contract  of  hiring  and  service  which 
would  be  completed  at  the  time  of  the  passing  of  stat.  4  &  5  W.  4,  c.  76, 
•2431  ^^  *^®  ^^*^  ^^  August,  1834 :  and  that,  *as  to  the  hiring  with 
Mr.  Stroud,  it  was  not  shown  that  the  pauper  inhabited  for  forty 
days  in  St.  Anne's,  Westminster,  under  any  hiring  for  one  year  made 
whilst  the  pauper  was  unmarried  and  without  child  or  children :  and  also, 
that  the  only  forty  days*  inhabitancy  in  St.  Anne's,  Westminster,  during 
the  service  with  Mr.  Stroud,  might  have  been  an  inhabitancy  during  a  ser- 
vice not  completed  before  the  14th  of  August,  1834. 

llie  sessions  held  that  the  examination  sufficiently  disclosed  a  settle- 
ment by  hiring  and  service,  and  confirmed  the  order,  subject  to  the  opinion 
of  this  court  on  the  above  objections. 

Prendergast  and  Howorthy  in  support  of  the  order  of  sessions.  First, 
as  to  the  service  with  Walker,  although  it  might  be  insufficient  to  state 
that  a  hiring  took  place  «<  in  or  about  the  year  1833,"  on  account  of  the 
possibility  of  the  service  having  taken  place  partly  after  August,  1834; 
Regina  v.  St.  PatUy  Covent  Garden^  ant^,  p.  232 ;  yet,  inasmuch  as  the 
year  stated  is  1832,  the  date  cannot  be  said  to  be  too  vague.  Secondly, 
as  to  the  service  with  Stroud,  the  evident  meaning  of  the  examinant  is, 
that  she  was  unmarried  at  the  period  of  the  contract  of  hiring,  whether 
that  is  to  be  taken  as  a  single  contract  extending  over  four  years,  or  as 
four  yearly  contracts. 

Pashl^f  contra.  First,  Regina  v.  St.  Pauly  Covent  Garden^  is  precisely 
in  point :  for  the  statement  in  that  case  was  held  too  general,  expressly 
because  the  words  « in  or  about"  might  include  at  Ijeast  the  next  year, 
*2441  ^^^  therefore  a  person  stated  to  be  bom  in  or  *about  1833  might 
be  bom  after  August,  1834 :  so  here,  a  hiring  stated  to  have  taken 
place  «in  or  about  1832"  may  have  been  after  August,  1833,  and  conse- 
quently the  service  under  it  rendered  ineffectual  by  4  &  5  W.  4,  c.  76, 
s.  64.  Secondly,  the  statement  as  to  the  hiring  with  Stroud  leaves  it  in 
doubt  whether  the  examinant  was  unmarried  at  the  times  of  the  second, 
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third  and  jiurth  yearly  hirings ;  under  the  fourth  of  which  the  residence 
of  forty  days  took  place.  It  is  true  that  a  marriage  during  the  year  relied 
apon  would  not  destroy  the  settlement ;  Rex  y.  Barton  upon  IrtoelU  2  M. 
&  S.  329 ;  but  the  settlement  could  not  be  gained  under  a  hiring  made 
after  marriage,  and  the  implication  of  law  is  that  there  was  a  fresh  hiring 
each  year ;  Bex  v.  Si.  GUes*s^  Readings  Cald.  54 ;  Rex  v.  Cowhoneyhome^ 
10  East,  88,  1  Nol.  P.  L.  345,  4th  ed.  In  a  former  case  of  RegiTia  v.  St. 
PauPsy  Covent  Crardeni{a)  the  decision  of  the  court  went  even  farther  than 
is  here  required. 

'  Lord  Denman,  C.  J.  As  to  the  hiring  with  Walker,  the  case  is  undis- 
tioguishable  from  Regina  v.  St.  PauVs^  Covent  Garden^  ante,  p.  232, 
decided  last  year.  As  to  the  hiring  with  Stroud,  it  must  be  taken  that 
there  was  a  fresh  contract  at  the  beginning  of  every  fresh  year :  and,  if  so, 
it  is  not  shown  that  the  forty  days'  inhabitancy  took  place  under  a.  hiring 
made  while  the  pauper  was  unmarried  and  without  child  or  children, 
Patteson  and  Williams,  Js.,  concurred. 

Order  of  sessions  quashed. 

(a)  Note  (6)  to  Regina  r.  PUkington,  6  Q.  B.  669. 


The  QUEEN  against  The  Inhabitants  of  ST.  ANNE,  WEST-     [•245 

MINSTER. 
{ST.  ANNE,  WESTMINSTER,   against  ST.  LEONARD,  SHORE- 
DITCH.  )     Saturday,  May  3. 

On  ippUcation  to  justices  for  an  order  of  remoTal,  the  settlement  aUegetl  wss  an  interest  in 
land  acquired  by  the  pauper  as  administrator.  The  examination  stated  this  interest,  and  the 
grant  of  the  letters  of  administration,  with  names  and  dates;  and,  together  with  the  exami 
nstion,  there  were  sent  to  the  appellant  parish  copies  of  letters  of  administration  oorrespondiog 
in  names  and  dates  with  the  letters  described  in  the  examination :  but  the  examination  did 
Dot  cxprewly  show  that  any  letters  of  administration  were  produced  before  the  justices,  nor 
WM  any  notice  given  to  the  appellants  of  their  having  been  prodooed. 

Btld  that  the  examinations  were  not,  on  that  ground,  insufficient;  for  that  it  must  be  assumed 
that  the  letters  sent  to  the  appellant  parish  were  before  the  justices. 

On  appeal  against  an  order  of  a  Metropolitan  Police  Magistrate, 
whereby  Tiiomas  Munday,  his  wife  and  children,  were  removed  from  the 
parish  of  St.  Leonard,  Shoreditch,  in  Middlesex,  to  the  parish  of  St.  Anne 
within  the  Liberty  of  Westminster,  the  sessions  confirmed  the  order,  sub* 
ject  to  the  opinion  of  this  court  upon  a  case  which  was  substantially  as 
follows. 

The  order  was  made  on  the  examination  of  Maria  Munday,  who  de- 
posed: That  she  ((is  the  wife  of  Thomas  Munday,  to  whom  she  was 
married,  at,"  &c.,  «  and  by  him  hath  five  children,"  &c.  «  That,  on  the 
19th  day  of  January,  1834,  Stephen  Munday,  the  brother  of  this  exami- 
nant's  said  husband,  died  possessed  of  an  estate,  that  is  to  say,  a  dwelling- 
t^ouse,  situate  No.  1,  Market  Street,  Newport  Market,  in  the  parish  of  St.. 

▼ou  vu.  19  N 
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A.nne,  within  the  libert},"  &c. ;  «  which  said  dwelling-house  was  £ie 
of  the  value  of  40^  per  annum.  That  the  said  Stephen  Munday  made 
and  executed  his  last  will  and  testament,  bearing  date  the  19th  day  of  Ja- 
nuary,  1834,  but  did  not  therein  appoint  any  executor:  whereupon  letters 
of  administration,  with  the  will  annexed,  on  the  renunciation  of  certain 
♦24f51  P^rt^^^  ^^  ^^^^  *letters  named,  were  granted  to  this  examinant's 
^  husband,  the  said  Thomas  Munday,  bearing  date  the  26th  day 
of  July,  1834 :  and,  as  administrator,  with  the  will  annexed,  of  the  said 
Stephen  JVf.,  he,  the  said  Thomas  M.,  occupied  the  said  dwelling-house 
and  resided  therein  for  forty  days,"  &c.  (stating  a  settlement  by  residence.) 
The  following  were  the  only  grounds  of  appeal  material  to  the  present 
case,  and  upon  which  the  appellants  relied. 

1.  That  it  does  not  appear  by  the  said  examination  that  the  said  order 
<af  removal  is  founded  upon  any  legal  or  sufficient  proof,  or  any  evidence, 
•of  the  grant  or  issuing  of  letters  of  administration,  with  the  will  annexed, 
of  the  estate  and  effects  of  the  said  Stephen  M.,  deceased,  to  the  said 
Thomas  M.  as  administrator. 

2.  That  it  does  not  appear  by  the  said  examination  that  the  letters  of 
administration,  with  the  will  annexed,  were  produced  before  the  removing 
justice  at  the  time  of  his  inquiring  into  the  settlement  of  the  said  Thomas 
Munday,  and  of  making  the  said  order  of  removal :  and  the  said  order 
of  removal  is  founded  upon  bad  and  insufficient  evidence,  for  that,  without 
such  production  of  such  letters  of  administration,  there  was  no  evidence 
before  the  removing  justice  to  establish  the  title  of  the  said  Thomas  M. 
as  administrator  of  the  said  Stephen  M.  deceased. 

When  the  case  came  on  to  be  heard,  and  the  appellants  objected  that 
the  examinations  were  insufficient,  and  relied  upon  the  first  and  second 
grounds  of  appeal  above  stated,  the  respondents  argued  that,  taking  the 
examination  and  letters  of  administration  together,  which  the  court  ought 
to  do,  as  they  had  been  sent  together  to  the  appellants,  and  had  been  filed 
♦2471  ^^S^^ber  *in  the  court  of  sessions,  and  as  the  date  of  the  letters 
of  administration  was  stated  in  the  examination,  it  appeared  that 
they  must  have  been  produced  before  the  removing  magistrate  ;  and  that, 
at  any  rate,  they  ought  to  be  allowed  to  prove  that  the  letters  of  adminis- 
tration mentioned  in  the  examination  were  produced  before  the  removing 
magistrate.  The  appellants  objected  that  such  proof  could  not  be  permitted 
in  answer  to  their  said  objections.  The  court  received  the  evidence, 
subject  to  the  opinion  of  the  Court  of  Queen's  Bench  on  its  admissibility. 

It  was  proved  that,  at  the  time  of  making  the  order,  the  letters  of  ad- 
ministration were,  as  alleged  by  the  respondents,  in  fact  produced  before 
the  removing  magistrate :  and  it  was  admitted  that,  together  with  the  copy 
of  the  examination  and  order,  a  copy  of  the  letters  of  administration  with 
the  will  annexed  had  been  sent  to  the  appellants,  but  without  any  notice 
to  the  appellants  that  the  same  had  been  so  produced  before  the  said  re- 
juoving  magistrate :  that  a  rule  of  court  of  the  said  sessions  requires  the 
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appellants  to  file  a  copy  of  the  order  and  examinations ;  and  that  the  ap- 
pellants had  filed  a  copy  of  the  letters  of  administration  with  the  will  an- 
nexed, together  with  the  copy  of  the  examination.  The  sessions  allowed 
the  fact  of  the  production  of  the  letters  of  administration  before  the  re- 
moving magistrate  to  be  proved,  and  overruled  the  objection,  and  con- 
firmed the  order,  subject  to  this  case. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  the  said  ex- 
amination was  insufficient,  on  the  ground  that  it  did  not  appear  from  it 
that  the  letters  of  administration  with  the  will  annexed  were  produced 
before  *the  remonng  magistrate,  and  that  such  defect  could  not  be  r«o4g 
remedied  by  evidence  of  the  production,  then  the  order  of  the 
said  magistrate  and  the  order  of  sessions  confirming  the  same  were  to  be 
severally  quashed  ;  otherwise  to  be  affirmed. 
The  case  was  argued  in  this  term.(a) 

Prendergasty  in  support  of  the  order  of  sessions.     The  removing  jus- 
tice might  act  on  the  evidence  before  him.     No  proof  of  the  letters  of 
administration  was  necessary:  they  prove  themselves,  when  produced. 
Nor  was  it  necessary  that  the  fact  of  die  production  should  appear  on  the 
examination ;  indeed,  this  could  not  be  done,  as  there  was  no  proof  of 
the  letters  of  administration  that  could  be  given  by  witnesses.     The  let- 
ters were  in  fact  transmitted,  and  have  been  filed.     The  examination 
showed  the  identity  of  the  party  named  in  the  letters  with  the  party  who 
is  alleged  by  the  examinant  to  be  the  administrator,  by  the  correspondence 
of  names  (A)  and  dates.     The  magistrate  has  no  duty,  nor  even  means, 
of  recording  the  production  before  him.     The  case  is  unlike  that  of  an 
indenture  of  apprenticeship,   which  requires  parol  testimony  to   esta« 
blish  it. 

Paskley^  contri.     The  examinations  ought  to  show  complete  legitimise 
evidence  ;  Regina  v.  MUdenhaU^  2  Q.  B.  517 ;  Regina  v«  Flocktony  2  Q.  B. 
535 ;  Regina  v.  Rishworthy  2  Q.  B.  476  :  what  they  do  not  show  will  not 
be  presumed  to  have  been  produced.     A  distinction  is  suggested  between 
letters  of  ^administration  and  an  indenture  of  apprenticeship,  on     r*249 
the  ground  that  the  letters  prove  themselves ;  but  so  does  an  in- 
denture thirty  years  old  ;  and  yet  proof  of  this  must  appear  on  the  exami- 
nations.    All  the  evidence  taken  must  be  sent  to  the  appellant  parish ; 
Regina  v.  Outwelly  9  A.  &  E.  836.     There  Coleridge,  J.,  said,  that «  ex- 
amination" means  the  entire  body  of  evidence  taken  on  the  occasion  of 
making  the  order.     [Patteson,  J.     The  letters  here  are  so  sent  to  the  ap^ 
pellants.]     But  the  party  is  not  identified :  at  present  there  is  a  mere  implir 
cation  suggested  from  correspondence  of  names  and  dates.     Why  should 
not  the  witness  have  proved  in  terms  that  Thomas  Munday  was  the  party 
named  in  letters  of  administration  «  now  produced  and  shown"  to  the  re- 
moving justice  ?    Where  a  settlement  by  assessment  to  a  rate  is  set  up; 

(a)  April  26dL    Before  Lord  Denmen,  C.  J.,  Pitlnon,  WiUiame  mod  Wightmio,  J* 
(A}  l*lui  WM  MniiiMd  in  the  argument,  thoogh  nol  expreasly  etated  in  the  ceie. 
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the  party  must  appear  by  evidence  to  be  the  person  named  in  the  assess- 
ment. The  fact  that  the  letters  of  administration  are  sent  with  the  order 
can  make  no  diflerence :  it  does  not  show  to  the  appellants  that  the  letters 
which  are  sent  to  them  were  before  the  removing  justice,  or  were  those 
spoken  of  by  the  witness.  Cur,  adv.  vulL 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court. 

It  is  impossible  in  this  case  not  to  see  that  the  letters  sent  with  the  ex- 
amination were  the  same  as  those  which  were  before  the  removing  justice. 
This  decision  will  not  interfere  with  that  in  Regina  v.  Mildenhally  2  Q.  B. 
517,  where  it  did  not  appear  that  the  order  of  sessions  had  been  before 
the  justices.  Order  of  sessions  affirmed. 


*250]      *WILLIAMS  against  The  QUEEN.     Saturday,  May  3. 

(In  Error.) 

Stat  7  &  8  G.  4,  c  29,  B.  25,  enacts,  «  That  if  any  penon  ahall  steal  way  horse,  mare,*'  &c 

<•  or  shall  wilfully  kill  any  of  such  cattle,  with  intent  to  steal  the  carcase,"  dtc,  **  every  such 

.offender  thall  bt  gteilty  of  felony,*^  and,  on  conviction,  suffer  death.    Stat  2  &  3  W.  4,  c  6S, 

s.  1,  reduces  the  punishment  to  transportation  for  life :  and  stat  7  W.  4,  &  1  Vict  c.  90,  a.  1, 

to  transportation  for  not  less  than  ten,  nor  more  than  fifteen,  years. 

An  indictment  charged  defendant  with  feloniously  stealing  a  mare,  saddle  and  bridle,  and  did 
not  conclude  contra  formam  statuti :  a  general  verdict  of  guilty  was  found. 

Held  that  as  stealing  the  mare,  as  well  as  stealing  the  saddle  and  bridle,  was  a  felony  at  com- 
mon law,  and  not  created,  or  altered  in  its  nature,  by  statute,  the  offence  was  correctly  de- 
scribed in  the  indictment,  and  the  statutable  punishment  of  fifteen  years'  transportaiion  would 
attach  to  the  stealing  the  mare. 

The  plaintiff  in  error  was  indicted  at  the  Somersetshire  Quarter  Ses- 
sions, for  that  he,  on,  &c.,  with  force  and  arms,  at,  &c.,  «one  mare  of 
the  price  of  10/.,  one  saddle  of  the  value  of  55.,  and  one  bridle  of  the 
value  of  2^.,  of  the  goods,"  &c.,  «  feloniously  did  steal,  take,  lead  and 
caTry  away,  against  the  peace,"  &c. ;  without  any  allegation  that  the 
ofience  was  against  the  form  of  the  statute.  He  pleaded,  not  guilty  ;  and 
a  general  verdict  of  guilty  was  returned ;  and  he  was  thereupon  sen- 
tenced to  be  transported  beyond  the  seas  for  fifteen  years. 

Error  was  brought  upon  this  judgment. 

F.  Edwards  J  for  the  plaintiff  in  error.  The  conviction  does  not  war- 
rant the  statutable  sentence.  At  common  law^,  stealing  the  mare  would  be 
a  larceny  of  the  same  kind  as  stealing  the  saddle  and  bridle ;  and  no  part 
of  the  charge  could  warrant  a  sentence  of  transportation,  which  is  en- 
tirely statutable.  While  stat.  7  &  8  G.  4,  c.  29,  s.  25,  was  in  operation, 
the  offence  of  stealing  a  mare  was  capital.  If  the  evidence  on  such 
an  indictment  as  this  had  been  only  of  stealing  the  saddle  and  bridle, 
*25n  **^®  verdict  must  still  have  been  guilty;  but,  under  that  statute, 
the  punishments  for  the  different  offences  w-ould  have  been  very 
different.  Stat.  2  &  3  W.  4,  c.  62,  s.  1,  does  away  with  the  capital  pup* 
ifibment  for  stealing  mares,  and  substitutes  transportation  for  life ;  which, 
by  s;at,  7  W,  4,  &  1  Vict.  c.  90,  s.  1,  is  altered  to  transportation  for.W 
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less  than  ten,  nor  more  than  fifteen,  jears.  But  the  nature  of  the  oiTence 
is  not  altered  by  either  statute :  and  this  indictment,  not  concluding  contra 
formam  statuti,  must  be  considered,  as  to  all  the  larcenies  charged,  to  be 
an  indictment  at  common  law :  if  not,  it  must  at  any  rate  be  understood 
to  relate  to  such  larcenies  only  as  are  still  punishable  by  the  common 
law,  namely,«the  larceny  of  the  saddle  and  bridle.  The  distinction  be- 
tween indictments  at  common  law  and  those  under  a  statute  is  very  im- 
portant :  the  indictment  under  a  statute  must  select  the  proper  statutable 
terms:  for  instance,  an  indictment  under  stat.  7  &  8  G.  4,  c.  29,  s.  25,  for 
stealing  a  "sheep,"  will  fail,  if  the  larceny  proved  is  of  an  ewe  ;  Rex  v. 
Puddifooty  1  Moo.  Cr.  Ca.  247  :(a)  yet  no  such  rule  is  applicable  to  an  in- 
dictment at  common  law.  An  indictment  for  riot  or  for  perjury,  if  not 
laid  contra  formam  statuti,  will  be  an  indictment  at  common  law ;  2  Hall. 
P.  C.  191,  part  ii.  c.  25 ;  and,  in  a  preceding  passage,  it  is  said :  « If  an 
offence  be  at  common  law,  and  also  prohibited  by  statute,  with  a  corporal 
or  other  penalty,  yet  it  seems  the  party  may  be  indicted  at  common  law, 
and  then,  though  it  conclude  not  contra"  (formam)  «  statuti,  it  stands  as 
an  indictment  at  common  law,  and  can  receive  only  the  penahy  that  the 
common  law  ^inflicts  in  that  case."  So  it  is  said,  in  4  Hawk.  r%oM 
P.  C.  70,  (ed.  7,)  book  2,  c.  25,  s.  116 :  « It  seems  to  be  taken  as  ^ 
a  common  ground,  that  a  judgment  by  statute  shall  never  be  given  on  an 
indictment  at  common  law,  as  every  indictment  which  doth  not  conclude 
contra  formam  statuti,  shall  be  taken  to  be.  And  therefore  if  an  indictment 
do  not  conclude  contra  formam  statuti,  and  the  offence  indicted  be  only 
prohibited  by  statute  and  not  by  common  law,  it  is  wholly  insufficient,  and 
no  judgment  at  all  can  be  given  upon  it.  But  if  the  offence  were  also  an 
offence  at  common  law,  I  take  it  to  be  in  a  great  measure  settled  at  this  day, 
that  judgment  maybe  given  as  for  an  offence  at  common  law,  though 
the  indictment  conclude  contra  formam  statuti."  The  principle  has  been 
discussed  in  Regina  v.  PoUj/j  1  Car.  &  Kir.  77 ;  Rex  v.  Chatburriy  1  Moo. 
Cr.  Ca.  403,  and  Rex  v.  Berry^  1  Moo.  &  Rob.  463.  The  precedent  in 
Archbold's  Summary  (A)  concludes  contra  formam  statuti;  which  is  cor- 
rect, because  stat.  7  &  8  G.  4,  c.  29,  s.  25,  enacts  that  parties  committing 
the  offence  "shall  be  guilty  of  felony." 

IRUy  contra,  was  stopped  by  the  court. 

Lord  Denman,  C.  J.  I  think  it  cannot  be  argued  that,  because  the  de^ 
fend  ant  stole  the  saddle  and  bridle,  he  did  not  steal  the  horse :  and  then 
the  question  is,  whether  stealing  the  mare  ceases  to  be  liable  to  the  statu- 
table punishment  because  the  indictment  does  not  conclude  contra  for- 
mam statuti.  I  must  say  that  I  was  astonished  at  the  objection.  The  in- 
dictment states  that  which  is  an  offence  at  common  law,  and  so  correctly 
•describes  it :  then  the  statute  inflicts  upon  that  offence  a  particular  -.horq 
panisbment.    The  dictum  cited  from  Lord  Hale  clearly  is  not  law.     I- 

(a)  But  iee  Rigina  ▼.  M*Culky,  2  Moo.  Cr.  Ca.  34. 
(6)  See  p.  195,  10th  ed.,  by  Welsby. 
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It  was  held,  in  Rex  v.  MathewSy  5  T.  R.  162,  that,  where  an  oflenceMras 
laid  as  contrary  to  the  form  of  the  statute,  yet  was  only  an  ofience  at 
common  law,  the  words  might  be  rejected. 

Patteson,  J.  That,  in  general,  if  a  statute  merely  increases  the 
punishment  for  a  common  law  ofience,  the  indictment  may  conclude  with- 
out contra  formam  statuti,  seems  not  to  be  disputed :  but  it  seems  here 
to  be  contended  that  the  offence,  so  far  as  it  is  visited  by  the  statutable 
punishment,  must  be  regarded  as  an  ofience  created  by  statute,  and  that 
we  must  consider  the  defendant  as  convicted  of  the  common  law  ofience 
only,  and  not  the  offence  created  by  the  statute,  for  want  of  the  contra  for- 
mam statuti ;  and  that  therefore  the  judgment  of  transportation  is  erro- 
neous. But  Stat.  7  &  8  G.  4,  c.  29,  s.  25,  speaks  of  offences  which,  as 
there  described,  are  the  common  law  offences.  It  does  not  create  a 
felony.  It  does  indeed  say  that  a  person  wilfuUy  committing  any  of  the 
oflences  enumerated  "shall  be  guilty  of  felony :"  those  words,  however, 
are  useless  except  as  to  those  of  the  offences  named  which  were  not  felo- 
nies at  common  law,  as  killing  cattle  with  intent  to  steal  the  carcase.  An 
enactment  that  an  offence  shall  be  felony,  which  was  felony  at  common 
law,  does  not  create  a  new  offence. 

Williams,  J.  I  have  always  understood  that,  wherever  an  act  which 
is  an  offence  at  common  law  is  subjected  to  a  heavier  punishment  by  sta- 
*2541  ^^^^'  ^^^  offence  may  be  *  charged  as  a  common  law  offence,  and 
■*  subjected  to  the  statutory  punishment.  The  fallacy  in  the  argument 
which  has  been  addressed  to  us  consists  in  treating  the  statute  as  if  it  created 
the  offence  :  but  that  it  does  not  do,  any  more  than  in  the  case-of  bur- 
glary. It  will  be  found  that  this  is  quite  consistent  with  the  law,  as  laid 
down  by  Hale  in  passages  of  that  part  of  his  work  from  which  the  dic- 
tum was  cited. 

WiGHTMAN,  J.  If  the  statute  does  not  alter  the  nature  of  the  ofi*ence, 
but  merely  makes  tliat  a  felony  which  was  a  felony  before,  the  indictment 
need  not  conclude  contra  formam  statuti.  Judgment  affirmed. 
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f/ommunonen  were  appointed  by  statute  for  building  a  bridge,  the  tolls  to  be  vetted  in  tbeoi, 
with  power  to  contract  for  the  building  and  repairs,  and  to  convey  the  tolls  to  the  ptrtiet 
with  whom  they  contracted,  charged  with  certain  payments.  The  commissioners  contracted 
accordingly  with  certain  subscribore,  who  agreed  to  build  and  repair  the  bridge ;  and  the 
ccramissjoners  agreed,  when  the  bridge  should  be  built,  to  convey  over  in  perpetuity  all  ths 
toll«,  &c.,  to  the  subscribers,  their  executors,  dec,  to  hold  as  tenants  in  common  and  not  as 
joint  tenants,  or  as  such  subscribers  should  appoint 

The  bridge  being  built,  the  commissioners,  by  indenture  reciting  the  contract,  assigned  to  the 
trustees  in  fee  the  bridge  and  tolls,  upon  trust  to  permit  and  sulTer  the  suliscribers,  their 
heirs  and  assigns,  to  take  the  tolls,  and  to  have  the  sole  management  thereof,  and  to  appoint 
receivers^  dtc,  on  condition  that  the  subscribers  should  make  certain  annual  and  other  pty- 
ments,  keep  the  bridge  in  repair,  pay  salaries,  dec,  and  should,  in  the  last  place,  yearly  for 
ever  share  all  the  residue  of  the  tolls,  dec,  among  the  subscribers  for  the  time  being  and 
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their  mpective  heirs  and  aaai^s;  proportionably  to  their  several  shares  and  interests,  as  te- 
nants in  common  and  not  as  joint  tenants.  Proviso,  that,  if  the  trustees,  their  heirs  and 
assigns,  shoaid  adjudge  that  the  subscribers  had  made  default  in  the  payments,  6lc.,  they 
should  not,  during  such  default,  be  permitted  to  receive  or  solely  manage  the  tolls,  but 
the  trustees  should  receive  snd  manage  the  same,  and  do  whatever  the  subscribers  were  re- 
quired to  do. 

Tht  subscribers  entered  into  receipt  of  the  tolls,  which  were  taken,  in  part,  at  a  toll-house  at 
one  end  of  the  bridge,  in  the  parish  of  Putney.  H.  C.  was  proprietor  of  a  small  share,  and 
was  clerk  to  the  sulwcribcrs,  but  was  not  appointed  to  represent  them  in  any  other  manner ; 
nor  was  he  an  inhabitant  of  Putney.  In  a  poor  rate  for  that  parish,  he  and  many  other  per* 
sons  were  assessed  together  as  owners  and  occupiers  of  part  of  the  bridge,  which  was  situate 
in  Putney.  H.  C.  did  not  appeal ;  and,  being  summoned  before  a  justice  of  one  of  the  me- 
tropolitan police  courts,  disputed  his  liability,  and  contended  that  some  persons  were  impro- 
perly inserted  in  the  assessment,  and  (as  the  fact  was)  that  some  proprietors  were  omitted. 
The  justice  declined  issuing  a  distress  warrant 

This  court  granted  a  mandamus,  calling  upon  the  justice  to  issue  such  warrant 

Udd^  by  Lord  Denman,  C.  J.,  and  Patteson,  J.,  that  H.  C.  might  be  distrained  upon  for  the 
rate,  and  must  obtain  contribution  as  he  could  from  the  other  subscribers. 

By  Williams  and  Wightman,  Js.,  that  H.  C.  was  at  all  events  liable  for  some  portion  of  the 
rate,  and,  not  having  appealed,  could  not  now  contend  that  he  was  rated  for  too  much,  or  that 
other  persons  were  improperly  joined  with  him  as  subscribers,  or  omitted.  . 

En  the  written  notice  of  a  rate,  published  by  the  parish  officers  and  proved  before  the  justice,  it 
was  stated  that  the  rate  had  been  allowed  **  by  one  of  her  majesty's  justices  of  the  peace, 
acting  within  the  metropolitan  district,  pursuant  to  the  statute,'*  &c 

Held,  that,  if  this  did  not  sufficiently  show  that  the  magistrate  was  one  of  those  authorized  by 
Stat  2  dt  3  Vict,  c.  71,  s.  14,  to  perform  the  functions  of  two  justices,  the  notice  of  allow- 
ance was  not  therefore  void ;  stat  1 7  G.  2,  c  3,  a.  1,  requiring  publication  of  the  rate  only, 
and  not  of  the  allowance. 

Cromfton,  in  last  Hilary  term,  obtained  a  rule  nisi  for  a  mandamus 
commanding  Thomas  Paynter,  Esq.,  one  of  the  magistrates  of  the  police 
courts  of  the  Metropolis,  sitting  at  the  )X)lice  court  in  Wandsworth,  in  the 
parish  of  Wandsworth,  Surrey,  to  issue  a  distress  warrant  or  levying  on  the 
goods  of  Henry  Chasemore  *48/.  10^.,  assessed  on  him,  jointly  with  r«o5g 
others,  by  a  rate  made  for  the  relief  of  the  poor  of  the  parish  of  ^ 
St.  Mary,  Putney,  in  the  said  county. 

The  rule  was  granted  on  an  affidavit,  the  material  parts  of  which  are 
as  follows : 

By  indenture,  dated  November  11th,  1729,  between  certain  persons 
(being  nine  or  more  of  the  commissioners  and  trustees  under  stat.  12  G.  1, 
c.  36,  "  for  building  a  bridge  cross  the  river  of  Thames,  from  the  town  of 
Fulham  in  the  county  of  Middlesex,  to  the  town  of  Putney  in  the  county 
of  Surrey,"  and  2  stat.  1  G.  2,  c.  18,  "  to  explain  and  amend"  the  prece- 
ding) of  the  first  part,  the  Right  Hon.  Sir  Robert  Walpole,  K.  G.,  and 
twenty-nine  other  persons  named  (being  all  the  contractors  and  subscribers 
for  building  the  said  bridge)  of  the  second  part,  and  the  Right  Hon.  Ar- 
thur Onslow,  Esq.,  Speaker,  &c.,  and  thirteen  other  persons  named,  of  the 
third  part,  after  reciting  that,  among  other  things,  it  was  enacted  in  the 
first-mentioned  statute  that  certain  persons  should  be,  and  they  were 
thereby,  appointed  commissioners  and  trustees  for  building  and  maintain- 
ing such  bridge,  and  were  empowered  <<to  design  in  what  manner  the  said 
then  intended  bridge  should  be  built,  and  the  ways  and  passages  to  and 
from  the  same,  and  to  preserve  and  keep  in  repair  such  ways  and  passages, 
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and  to  make  contracts,  and  do  all  matters  and  things  for  effecting  the  par- 
poses  aforesaid ;"  and  that  it  should  be  lawful  for  his  majesty,  his  heirs 
and  successors,  to  incorporate  the  commissioners  and  trustees  as  therein 
mentioned ;  and  it  was  enacted  further  that  certain  sums  should  be  taken 
as  toll  before  any  passage  over  such  bridge,  the  moneys  to  be  vested  in  the 
trustees  for  such  purposes  as  were  after  mentioned,  with  power  to  levy,  &c., 
**571  ^^^  ^  appoint  receivers,  &c.,  *and,  if  the  bridge  should  be  da- 
maged so  as  to  become  dangerous,  to  set  up  a  ferry  and  take  cer- 
tain tolls  for  passage  thereby ;  but  that  it  should  not  be  lawful  to  build  the 
bridge  tiU  satisfaction  were  made  to  the  owners,  &c.,  of  the  then  horse  and 
foot  ferries,  to  be  adjusted  as  in  the  act  mentioned :  after  reciting  also 
that  by  2  stat.  1  G.  2,  c.  18,  it  was  enacted  that  the  commissioners  and 
trustees  therein  mentioned  and  appointed,  or  any  nine  or  more  of  them, 
should  have  power  to  contract  and  agree  with  any  persons  for  buildiiig 
and  repairing  the  bridge,  and  to  convey  the  tolls  to  the  contractors,  such 
bridge  and  tolls  to  be  chargeable  in  the  first  place  with  the  sums  payable 
under  the  former  act  to  the  owners,  &c.,  of  the  then  ferries,  which  ferries 
and  the  ground  belonging  thereto,  after  payment,  or  tender  and  refusal, 
were  to  vest  in  the  commissioners  and  trustees  and  their  assigns  for  ever : 
after  reciting  also  that  the  commissioners  and  trustees  had  apportioned  cer- 
tain sums  of  8387/.  IO5.  and  of  31/.  and  31/.  to  be  paid  as  after  mentioned : 
and  reciting  further  that,  by  contract,  dated  19th  November,  1728,  pur- 
porting to  be  made  in  pursuance  of  a  resolution  of  the  commissioners  and 
trustees  for  raising  by  contract  with  subscribers  of  1000/.  each  a  sum  not 
exceeding  30,000/.  for  completing  the  bridge,  it  had  been  contracted  and 
agreed  between  the  commissioners  and  trustees  of  the  one  part,  and  the 
said  Sir  R.  Walpole  and  twenty-nine  other  subscribers,  severally  and  not 
jointly,  of  the  other  part,  that  10  per  cent,  of  the  subscriptions  should  be 
paid  down,  and  the  residue  as  the  commissioners  should  direct,  and  that 
the  subscribers  should  in  the  first  place  pay  the  8387/.  10^.,  and  600/.  to- 
wards the  charge  of  passing  the  acts,  and  the  subscribers  had  agreed  to 
♦2581  ^^^^^  ^^  bridge  in  two  years  *with  the  remainder  of  the  money 
subscribed,  and  to  keep  the  same  in  repair  for  ever,  and  it  had 
been  agreed  that  the  commissioners  and  trustees,  when  the  bridge  should 
have  been  built,  should  convey  over  in  perpetuity  all  the  tolls,  revenues 
and  income  of  the  bridge  or  the  ferries  to  be  set  up,  with  all  such  ground 
belonging  to  the  horseferries  as  should  be  vested  in  them,  and  every  other 
thing  which  they  were  empowered  to  convey,  to  the  said  several  subscri- 
bers, their  respective  executors  and  administrators,  to  hold  as  tenants  in 
common  and  not  as  joint  tenants,  or  as  such  subscribers  should  appoint : 
and  reciting,  lastly,  that  the  subscribers  had  subscribed  the  30,000/.,  and 
had  paid  the  proprietors  of  the  horseferries  the  said  8387/.  lOs.,  and  paid 
such  other  sums  as  they  were  obliged  to  pay  by  their  contract, |and  had 
built  the  bridge,  and  in  all  respects  complied  with  such  contract:  It  was 
witnessed  that,  in  pursuance  of  the  said  acts  of  parliament,  and  in  per- 
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formance  of  the  said  contract,  and  in  consideration  of  the  subscriptions, 
&c.,  and  of  the  bridge  having  been  built,  they  the  said  commissioners 
and  trustees  ^hose  names  and  seals  were  thereunto  subscribed  and  set, 
did  grant,  bargain,  sell,  assign  and  set  over  unto  the  said  Arthur  Onslow 
and  the  said  thirteen  other  trustees,  their  heirs  and  assigns  for  ever,  the 
said  bridge  and  all  the  materials  wherewith  the  same  was  erected,  and  all 
tolls,  revenues,  profits  and  income  of  or  belonging  to  the  same  or  the  fer- 
ries thereafter  to  be  set  up,  with  all  such  ground  adjacent,  &c.,  to  the  horse* 
ferries  as  the  said  commissioners  and  trustees  or  corporation,  and  their 
successors,  were  empowered  to  convey  over  by  the  said  acts  of  parliament : 
To  bold  the  said  bridge  and  other  the  premises  unto  and  to  the  use  of  the 
said  Sir  A.  *Onslow  and  thirteen  other  trustees  in  fee,  upon  trust  r»259 
to  permit  and  suffer  the  said  Sir  R.  Walpole  and  other  twenty-nine  ^ 
subscribers,  their  heirs  and  assigns,  to  have,  receive  and  take  the  said  tolls 
and  profits  of  the  bridge  or  ferries,  and  to  have  the  sole  management 
thereof,  and  the  appointing  receivers  and  collectors  and  other  officers  re- 
lating thereto,  and  the  changing  the  same  as  they  should  think  fit ;  upon 
condition  that  the  subscribers  should  in  the  first  place  yearly  pay  for  ever 
by  quarterly  payments  the  two  sums  of  31/.  and  31/.  in  manner  following, 
viz.,  &c.,  (payments  to  the  church-wardens  of  Fulham  and  Putney,  for  the 
benefit  of  poor  watermen,  &c.:)  and,  after  payment  thereof,  upon  further 
condition  that  the  subscribers  should,  out  of  the  tolls,  &c.,  reimburse  to 
A.  Onslow  and  the  thirteen  other  trustees  their  costs  sustained  by  reason 
of  the  trusts ;  defray  all  charges  of  keeping  the  bridge,  &c.,  in  repair,  and 
performing  all  other  matters  to  be  performed  by  the  subscribers  according 
to  the  agreement ;  and  pay  the  safaries  of  receivers,  collectors,  &c. ;  and, 
after  payment  of  such  several  sums,  upon  further  condition  that  Sir  R.  W. 
and  other  the  subscribers,  their  heirs  and  assigns,  should  in  the  last  place 
yearly  for  ever  thereafter  pay,  share  and  divide  all  the  then  residue  of  the 
moneys  to  be  raised  by  the  said  tolls  and  income  of  the  bridge,  ferries  and 
other  the  premises,  if  any,  unto  and  amongst  all  the  said  subscribers  and 
proprietors  for  the  time  being,  and  their  respective  heirs  and  assigns,  in 
manner  therein  mentioned. (a)  Proviso,  that  if  the  said  A.  Onslow  and 
the  other  trustees,  their  heirs  and  assigns,  or  any  five  of  them,  should  ad- 
judge that  the  subscribers  had  made  default  in  paying  the  yearly  sums  of 
31/.  and  31/.,  *or  in  doing  all  such  things  as  ought  to  be  done  b^  T*o(i(\ 
them,  they  should  not,  during  such  default,  be  permitted  to  receive 
or  solely  manage  the  tolls,  but  the  trustees  or  any  five  of  them  should  re- 
ceive and  solely  manage  the  same,  and  perform  all  such  other  matters  as 
the  subscribers  were  thereinbefore  required  to  do.  Further  proviso  that, 
if  the  tolls  and  income  of  the  bridge,  &c.,  should  be  insufficient  to  make* 
good  all  the  sums  necessary  for  the  repairs  and  payments  before  mentioned, 
such  money  as  should  be  wanted  should  be  paid  by  the  subscribers  rata- 
bly according  to  the  sums  subscribed  by  them  respectively. 

(a)  See  pp.  265,  266,  post 
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The  shares  in  the  bridge  became  subdivided,  and  are  now  vested  io 
a  number  of  persons  greatly  exceeding  that  of  the  original  subsai- 
bers.  The  bridge  unites  the  parishes  of  All  Saints,  Fulham,  in  Middle- 
sex, and  St.  Mary,  Putney,  in  Surrey :  the  abutments,  foundation  and 
toll-house  of  the  bridge  on  the  Middlesex  side  are  in  the  former,  those  on 
the  Surrey  side  in  the  latter,  parish. 

Henry  Chasemore  is  the  proprietor  of  an  original  share  or  diares,  or  of 
some  subdivided  share  or  shares,  in  the  said  bridge,  and  has  for  many 
years  past  resided,  and  still  resides,  in  the  toll-house  of  the  bridge  on  the 
Middlesex  side  of  the  said  river,  and,  jointly  with  the  other  shareholders 
or  proprietors,  occupies  and  enjoys  so  much  of  the  said  bridge  as  is  situate 
in  St.  Mary,  Putney,  by  means  of  a  collector  who  is  stationed  in  the  toll- 
house on  the  said  bridge  on  the  Surrey  side  of  the  river,  and  by  whom  the 
tolls  of  foot  passengers  passing  on  or  over  the  bridge  from  the  parish  of 
Putney  are  collected. 

The  said  bridge,  or  the  proprietors  thereof  in  respect  of  their  property 
*52611  ^^^^^^1^9  h^s  ^^  hdSQ  been  from  time  to  *time  rated  to  the  relief  ol 
the  poor  of  St.  Mary,  Putney  :  and  the  jates  so  made  were,  for 
many  years  prior  to  November,  1842,  paid  by  Chasemore,  by  or  on  be- 
half of  the  said  proprietors.  On  October  3d,  1844,  a  rate  was  made  for 
the  relief  of  the  poor  of  St.  Mary,  Putney,  in  which  rate  Henry  Chasemore 
and  many  other  persons  were  assessed,  as  the  occupiers  and  owners,  for 
<c  that  part  of  Putney  and  Fulham  bridge  situate  within  the  parish  of  Put- 
ney, and  land  upon  which  the  same  is  erected  and  built,  together  with 
the  toll-house  and  other  buildings:"  the  gross  estimated  rental  was  stated 
as  1500/.,  the  ratable  value  as  970/.,  and  the  rate,  at  1^.  in  the  pound, 
48/.  10^.,  at  which  sum  the  parties  were  assessed  jointly.  The  rate  not 
being  paid,  a  summons  was  issued,  under  the  hand  and  seal  of  George 
Clive,  Esq.,  one  of  the  magistrates  of  the  police  courts  of  the  Metropolis, 
sitting  at  the  Police  Court  in  Wandsworth,  Surrey,  and  within  the  metro- 
politan police  district,  on  the  complaint  of  the  overseers  and  church- 
wardens, requiring  the  said  parties  to  show  cause  before  Mr.  Clive  or  such 
other  magistrate  of  the  metropolitan  police  courts  as  should  be  sitting  at 
the  said  court  at  Wandsworth  on,  &c.,  why  they  did  not  pay  the  sum  of 
48/.  lOf.,  rated  and  assessed,  &c.  The  hearing  took  place  on  January  23d, 
1845,  at  the  police  court,  Wandsworth,  before  Thomas  Paynter,  Esq., 
one  of  the  magistrates  of  the  metropolitan  police  courts,  against  whom 
the  present  application  was  made. 

The  names  of  the  persons  to  whom  the  summons  had  been  directed 
were  called  over :  but  only  three,  one  of  whom  was  Chasemore,  appeared. 
.Service  of  summons  on  Chasemore  was  proved.  Evidence  was  also 
*2621  &^^^  ^^  ^^  ^^^  signing  of  the  declaration  at  the  foot  of  *the  rate 
by  "  the  majority  of  the  overseers  of  the  poor  and  churchwardens  of 
St.  Mary,  Putney ;  and  «  of  the  due  signing  by  the  said  George  Clive,  Esq*) 
acting  at  the  police  court  aforesaid,  of  the  allowance  of  such  rate,  on  the  2(1 
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day  of  November  last  ;^'  publication  of  the  allowance  was  also  proved ; 
and  the  affidavit  stated  that  the  said  rate  had  been  made,  allowed,  and 
published  as  was  so  proved,  and  had  not  been  appealed  against.  It  was 
farther  proved  that  payment  of  the  rate  had  been  demanded  of  Chasemore^ 
who  revised  to  pay,  and  no  other  person  had  paid  it.  Also  that  Chase* 
more  acted  as  the  clerk  or  secretary  of  the  proprietors  of  the  bridge,  and 
as  their  general  agent  in  the  management  of  the  affairs  thereof;  and  that 
the  office  in  which  the  summons  was  served  on  him  was  a  place  in  which 
a  person  sat  to  check  the  toll  receivers,  and  was  under  the  same  roof  as 
Chase more's  residence  :  that  he  had  on  many  occasions  attended  the  ves- 
try of  the  said  parish  of  Putney  as  the  representative  of  the  proprietors  of 
the  bridge,  and  had  voted  in  that  capacity :  and  that  he  was  not  at  those 
times  rated  in  respect  of  any  property  within  the  said  parish  of  Putney,  ex* 
cept  in  respect  of  the  said  bridge.  It  also  appeared  in  evidence,  before 
the  magistrate,  that  the  names  of  the  persons  rated  as  above  mentioned  had 
been  taken  from  the  last  printed  list  of  persons  entitled  to  vote  at  the 
election  of  members  of  parliament  for  the  eastern  division  of  Surrey :  and 
that  the  said  names  appeared  on  such  list  as  the  names  of  persons  claim 
ing  or  entitled  to  vote  at  such  election  in  respect  of  their  shares  or  interest 
in  the  bridge.  They  were  described  in  the  said  list  as  residing  in  various, 
and  some  of  them  in  remote,  parts  of  England. 

*John  Blachford,  a  shareholder  in  the  bridge,  and  solicitor  and  r«Qg9 
registrar  to  the  proprietors,  appeared  before  Mr.  Paynter  at  this  *- 
hearing  as  Chasemore's  solicitor,  and  contended  that  the  summons  must 
be  dismissed  on  the  following  grounds.  That  no  evidence  had  been  given 
of  service  of  the  summons  on  any  party  rated  except  Chasemore:  that  no 
proof  had  been  tendered  that  the  parties  named  in  the  summons  were 
proprietors  of  the  bridge :  that  Chasemore  had  not  been  shown  to  be  other 
or  more  than  clerk  to  the  proprietors,  though  stated  on  the  rate  to  be  an 
occupier  and  owner :  that  it  was  necessary  that  the  several  other  persons 
named  on  the  rate  should  be  summoned :  that  in  their  absence  no  warrant 
of  distress  could  be  issued :  that,  except  in  the  case  of  partnership  or  of 
a  corporation,  the  magistrate  had  no  power  to  act  against  an  individual 
appearing  to  be  jointly  liable  with  others:  that  no  evidence  of  partnership 
had  been  adduced:  that  it  was  probable  that  several  of  the  persons  named 
on  the  rate  had  died  or  parted  with  their  property :  that,  if  a  warrant  were 
granted  against  Chasemore,  he  had  no  means  of  obtaining  reimbursement 
from  the  others  jointly  liable  with  himself:  that  the  form  in  which  the 
assessment  had  been  made  deprived  Chasemore  of  the  power  of  appeal : 
and  that  the  magistrate  could  not  grant  a  general  warrant :  and  it  was  more- 
over insisted  that  proof  must  be  given  that  the  parties  named  on  the  rate 
were  proprietors  of  the  bridge,  and  that  they  were  living  when  the  rate 
was  made.  Mr.  Blachford  also  contended  that  the  rate  itself  was  bad, 
because  (among  other  reasons)  it  ought  to  have  been  a  several  rating  of 
each  person  in  respect  of  his  individual  share,  and  not  a  joint  rating. 
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*2641        '^^^  affidavit  stated  that  Mr.  Paynter  overruled  all  *&€  objec 
tions,  and  application  was  then  made  to  him  for  a  distress  warrant, 
as  to  which  he  took  time  for  consideration :  and  on  the  following  day  he 
informed  the  applicants  that  he  would  not  grant  a  warrant  except  under 
the  direction  of  this  court.     . 

In  opposition  to  the  rule,  an  affidavit,  sworn  by  the  clerk  of  the  police 
court  at  Wandsworth,  was  put  in,  setting  forth  the  declaration  at  the  foot 
of  the  rate,  and  the  notice  of  allowance,  as  follows. 

"  We,  George  William  Brownjohn  and  Joseph  Smith,  overseers,  and 
John  Waller  and  Anthony  Fothergill  Bainbridge,  churchwardens,  do  de- 
clare the  several  particulars  specified  in  the  several  columns  of  the  fore- 
going rate  to  be  true  and  correct  as  far  as  we  have  been  able  to  ascertain 
them,  to  which  end  we  have  used  our  best  endeavours. 

«  Geokge  William  Brovwjohn  )  Overseers,  (a) 

«  Anthony  F.  Bainbridge  ?  r«u      v        i 

_        „_  >  Churchwardens. 

"John  Waller  ) 

*<  Parish  of  St.  Mary,  Putney. 

"3d  November,  1844." 
"Notice  is  hereby  given  that  a  rate  of  assessment  at  Is,  in  the  pound 
has  been  made  for  Uie  necessary  relief  of  the  poor  of  this  parish,''  &c., 
«  and  for  the  other  purposes,"  &c.  «  The  same  has  been  allowed  by  one 
of  her  majesty's  justices  of  the  peace  acting  (a)  and  within  the  metropo- 
litan district  pursuant  to  the  statute  in  that  case  made  and  provided." 
(Signed  by  the  churchwardens  and  overseers.) 

*2651  ^^*  Chasemore  also  made  an  affidavit,  stating  that  he  *  was  clerk 
to  the  proprietors  of  the  bridge,  at  an  annual  salary,  performing 
the  usual  duties  of  a  clerk,  and  having  given  a  bond  for  the  faithful  dis- 
charge of  them :  that  he  had  a  portion  of  the  toll-house  at  Fulham  allotted 
to  him  for  his  residence  in  virtue  of  his  said  office,  paying  no  rent,  and 
the  taxes  being  paid  by  the  proprietors,  but  that  the  furniture  in  such  por- 
tion of  the  toll-house  was  his  own.  That  he  had  nothing  to  do  with  the 
management  of  the  bridge  affairs,  but  they  were  wholly  under  the  direc- 
tion of  a  committee ;  and  that  such  committee  appointed  the  check-clerk 
and  toll  men,  who  had  portions  of  the  toll-house  appropriated  to  them  in 
those  capacities.  That  no  one  resided  in  the  toU-house  on  the  Putney  side ; 
that  a  toll  man  was  stationed  there  during  the  day,  but  it  was  locked  up  at 
night,  and  the  tolls  then  taken  on  the  Fulham  side  ;  that  Chasemore  never 
was  an  inhabitant  of  the  parish  of  Putney,  and  that  his  attendance  on  the 
vestry  meetings  had  been  in  the  capacity  of  clerk  to  the  bridge  proprietors; 
that  in  1838  he  purchased  one-third  of  a  share  in  the  bridge,  part  of  which 
he  had  sold,  but  he  still  retained  a  small  portion  of  a  share ;  and  that,  unless 
hy  the  proprietorship  of  such  portion,  he  was  not  an  occupier  of  any  land, 
house  or  other  ratable  property  in  the  parish  of  Putney ;  that  his  ownership 

(a)  8o  in  Uw  original  tffidavit 
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of  such  part  of  a  share  was  a  separate  and  distinct  ownership  as  a  tenant 
in  common,  conveyed  to  him  by  deed,  and  not  a  joint  tenancy  with  any 
person ;  and  that  several  of  the  persons  assessed  with  him  in  the  said  rate 
as  owners  and  occupiers  of  the  bridge  had  since  died,  or  parted  with  their 
shares ;  and  other  proprietors  were  omitted. 

Another  affidavit,  by  Mr.  Blachford,  stated  that,  by  the  above  indenture, 
the  trustees  to  whom  the  ^commissioners  conveyed  were  to  permit  r^nac 
the  subscribers  to  take  and  manage  the  tolls,  on  condition,  lastly,  ^ 
that  they  should  yearly  for  ever  thereafter  pay,  share,  &c.,  the  then  residue 
of  the  moneys  to  be  raised  by  the  tolls,  &c.,  unto  and  amongst  the  said 
thirty  subscribers,  &c.,  and  their  respective  heirs  and  assigns,  &c.,  pro- 
portionably  to  their  several  rights,  shares  and  interests,  &c.,  « to  have, 
take  and  enjoy  the  same  as  tenants  in  common,  and  not  as  joint  tenants." 
And  that,  in  addition  to  the  provisoes  above  stated,  there  was  a  power  to 
the  tnisteesi  their  heirs,  &c.,  within  thirty  days  after  any  of  the  defaults  in 
the  indenture  mentioned,  to  raise,  from  time  to  time,  such  money  as  should 
be  necessary  by  mortgage  of  the  tolls,  or  otherwise,  except  by  an  absolute 
sale  thereof.  That  the  shares  are  held  and  conveyed  as  freehold  estates, 
and  the  proprietors  hold  as  tenants  in  common :  that  one  or  more  of  the 
trustees  of  the  legal  estate  in  the  bridge  is  or  are  living :  that  the  affairs 
are  managed  solely  by  a  committee  of  proprietors :  that,  on  the  hearing 
before  Mr.  Paynter,  it  was  not  proved  that  any  person  except  Chasemore 
had  been  served  with  the  summons :  that,  in  addition  to  the  objections 
above  stated,  Blachford  objected  before  the  magistrate  that  the  declaration 
at  the  foot  of  the  rate  was  not  proved,  the  only  evidence  of  the  endeavours 
mentioned  in  such  declaration  being  the  comparison  of  the  assessment 
with  the  list  of  voters,  which,  the  affidavits  stated,  was  inaccurate :  and 
he  also  objected  that  the  notice  of  allowance  was  bad  and  insufficient,  and 
the  rate  therefore  invalid. 

Moody  now  showed  cause  on  behalf  of  Mr.  Paynter,  and  stated  that  he 
was  willing  to  obey  the  direction  of  the  court ;  but  it  had  appeared  to  him 
that  the  facts  ^raised  questions  of  law  which  made  it  unsafe  to  r«267 
grant  a  warrant  on  the  application  at  the  Police  Court.  He  stated,  ^ 
as  one  difficulty,  that  a  warrant  was  required  against  Chasemore  only, 
whereas  the  summons  was  addressed  to  many  persons,  as  upon  a  joint 
obligation. 

Lord  DcNMAN,  C.  J.,  asked  Cromptonj  who  supported  the  rule,  if  the 
prosecutors  were  prepared  to  indemnify  the  justice. 

Crompton  said  that  stat.  6  &  7  Vict.  c.  67,  s.  3,  rendered  this  unneces- 
^;  and  that  the  justice  might  also  have  obtained  protection  under  stat. 
1 W.  4,  c.  21,  s.  4. 

Chambers  and  C  Clark  then  showed  cause  on  behalf  of  Cliasemore. 
'^is  is  a  rate  on  the  proprietors  jointly,  and  cannot  be  enforced  by  distress, 
against  Chasemore,  who,  being  only  their  clerk,  does  not  represent  them, 
and  ^ho  has  a  very  small  interest  in  the  bridge,  as  one  of  many  tenants  in 
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common.  The  proprietors  have  no  goods,  on  either  the  Putney  or  the  FqI- 
ham  side,  on  which  a  distress  can  be  levied :  and,  if  Chasemore  were  liable 
at  all  in  respect  of  his  own  interest,  his  chattels  could  not  be  taken  for  the 
rates  of  ninety-six  persons.  The  proprietors  have  no  joint  interest :  and, 
of  those  named  in  the  assessment,  several  are  dead,  or  have  parted  with 
their  shares.  But  none  of  the  shareholders  are  liable  to  this  rate.  They 
are  not  inhabitants  or  occupiers  in  the  parish ;  they  are  merely  permitted 
to  receive  the  tolls  vested  in  trustees,  on  the  terms  of  the  indenture. 
[Williams,  J.  Ought  not  these  questions  to  have  been  raised  at  quarter 
*9f)81  s^^^'^°^ '  ^s  ^^  usual  to  go  into  matter  *of  appeal  on  motion  for  a 
"*  warrant  of  distress  }'\    If  the  objection  tends  to  show  that  the  party 

is  not  liable  to  be  assessed  at  all,  as,  that  he  is  not  an  inhabitant  or  occu- 
pier, he  may  show  the  want  of  jurisdiction  in  this  stage  of  the  proceedings, 
instead  of  letting  the  warrant  issue  and  then  bringing  an  action.     It  is 
clear  from  Governors  of  Bristol  Poor  v.  Waitj  1  A.  &  E.  264,  and  HSl- 
ward  V.  Caffin^  2  W.  Bl.  1330,  that  the  jurisdiction  of  the  sessions  on  ap- 
peal does  not  prevent  a  party  who  has  omitted  to  appeal  from  alleging  that 
the  rate  is  a  nullity.     Supposing  Chasemore  liable,  the  precise  amount  dae 
from  him  ought  to  have  been  demanded  before  a  distress  warrant  was 
called  for;  Hurrell  v.  Wink,  8  Taunt.  369 ;  S.  C.  2  B.  M.  417:  and,  if 
the  sums  distributed  among  the  bridge  proprietors  be  considered  as  a  ratable 
partnership  property,  a  single  partner,  resident  in  the  parish,  could  be  rated 
only  in  proportion  to  his  own  interest ;  Archb.  Poor  Law,  107,  (4th  ed.,) 
and  cases  there  cited.(a)    It  may  be  that  former  assessments  of  this  kind 
have  been  submitted  to:  but  long  continuance  will  not  justify  an  irregular 
change ;  Rex  v.  Houldgravey  1  B.  &  Aid.  312.     But,  further,  the  notice  of 
allowance  in  this  case  states  an  allowance  by  one  justice  only,  whereas 
Stat.  43  Eliz.  c.  2,  s.  1,  requires  two.     Stat.  2  &  3  Vict.  c.  71,  "  for  regu- 
lating the  police  courts  in  the  metropolis,'*  enacts,  s.  14,  <<that  it  shall  be 
lawful  for  any  one  of  the  said  magistrates  (&)  appointed  or  hereafter  to  be 
appointed  to  do  alone  any  act  at  any  of  the  said  courts,  or  at  any  place 
where  her  majesty  shall  order  any  such  court  to  be  holden  within  the  limits 
•2691    ^^  ^^  *metropolitan  police  district  for  the  time  being,  which,  by 
■■    any  law  now  in  force,  or  by  any  law  not  containing  an  express 
enactment  to  the  contrary  hereafter  to  be  made,  is  or  shall  be  directed  to 
be  done  by  more  than  one  justice."    And  stat.  3  &  4  Vict.  c.  84,  s.  6, 
(conferring  certain  powers  upon  any  two  justices  "having  jurisdiction 
within  the  metropolitan  police  district")  speaks  of  "the  powers,  privileges, 
and  duties  which  any  one  magistrate  of  the  said  police  courts  has  while 
sitting  in  one  of  the  said  courts"  by  the  preceding  act.     The  notice  of 
allowance  here  does  not  show  that  the  magistrate  was  a  justice  of  the  me- 
tropolitan police  district,  or  sitting  in  a  court  within  it ;  the  allowance, 
therefore,  stands  as  if  made  under  the  statute  of  EHizabeth,  and  is  irregular. 

(a)  Rfx  ▼.  Fryer,  note  (6)  to  Rtx  t.  North  Curry,  4  B.  A;  G.  961 ;  Rex  t.  Goste,  7  B.  A;  C.  M 
(6)  Referring  to  ■.  8;  and  Me  eCet  10  O.  4,  c  44,  e.  1,  end  sehedule. 


7  Adolphus  &  Ellis,  N.  S.  269 

Even  if  the  magistrate  \i^ere  indemnified,  this  mandamus  ought  not  to 
issue. 

Crompfon^  (with  whom  was  Pashky^)  contra.  It  is  understood  that  two 
objections  occurred  to  the  ma^strate :  but  only  one  of  these  is  now  relied 
upon,  namely,  the  informality  of  the  notice  of  allowance.  No  statute  requires 
any  particular  form.  It  appears  by  the  affidavit  in  support  of  the  rule  that 
the  allowance  was  in  fact  signed  by  Mr.  Clive,  «  acting  at  the  police 
coart"  at  Wandsworth,  and  that  he  was  «  one  of  the  magistrates  of  the 
police  courts  of  the  metropolis,  sitting  at  the  police  court  in  Wandsworth, 
Surrey,  and  within  the  metropolitan  police  district."  It  is  contended  that 
this  /Iocs  not  sufficiently  appear  by  the  notice  of  allowance ;  but  stat. 
17  G.  2,  c.  3,  s.  1,  which  makes  publication  of  the  rate  necessary,  does 
not  require  any  publication  of  the  allowance ;  Bennett  v.  Edwardsy  7  B.  &  C. 
586,  591 :  the  words,  *therefore,  which  mention  that,  are  imma-  rteyrn 
terial.  It  might,  however,  be  maintained  here  that  the  words  of  ^ 
the  notice  do  sufficiently  show  the  jurisdiction.  Then,  as  to  the  merits  of 
this  application.  The  proprietors  have  for  many  years  paid  the  rate  as 
now  made.  They  cannot  evade  it  because  the  property  is  divided  into 
minute  parts.  Mr.  Chasemore  contends  that  he  is  only  a  tenant  in  com- 
mon with  others ;  but  that  is  no  answer.  He  is  interested  in  the  land ; 
therefore  there  was  jurisdiction  to  rate  him :  if  the  rate  was  not  rightly 
apportioned,  he  might  have  appealed.  For  the  purpose  of  rating,  the  list 
of  voters  was  sufficient  evidence  as  to  the  persons  who,  together  with 
Chasemore,  were  proprietors  of  the  bridge ;  it  is  admitted  that  the  proprie- 
tors receive  the  tolls ;  if  there  was  any  error  as  to  particular  names,  that 
might  have  been  pointed  out  on  the  appeal.  In  MUward  v.  Coffin^ 
2  W.  Bl.  1330,  the  plaintiff  was  not  occupier  of  the  property  supposed  to 
be  subject  to  the  rate.  [Wightman,  J.  Are  any  parties  here  shown  to 
be  occupiers  in  the  rating  parish  ?]  The  affidavit  in  support  of  the  rule 
shows  that  a  part  of  the  bridge  is  in  St.  Mary,  Putney,  and  that  tolls  are 
taken  at  a  toll-house  there.  Occupying  is  receiving  the  profits.  [Wight- 
man,  J.  Who  do  you  say  is  the  owner  of  the  bridge  ?]  The  shareholders: 
the  trustees  have  given  it  up  to  them ;  and  they  manage  it  and  take  the 
profits.  The  occupation  is  not  denied  by  the  affidavits  against  the  rule. 
If  the  rate  cannot  be  enforced  against  Chasemore,  none  can  be  levied. 
The  case  of  partners  rated  for  stock  in  trade  do  not  apply :  a  rate  on  per- 
sonal property  can  be  laid  only  on  inhabitants ;  and  therefore  the  shares 
of  persons  owning  such  property  but  not  residing  in  the  parish  *could  T%crt\ 
not  be  included.  In  Hurrdl  v.  Wink,  8  Taunt.  369 ;  S.  C.  2  B.  M.  ^ 
417,  goods  were  seized  for  a  gross  sum,  the  amount  of  several  poor-rates, 
no  distinct  warrant  being  issued  for  any  one.  Here  a  specified  sum,  the 
amount  of  one  assessment,  is  claimed.  (He  was  then  stopped  by  the 
conrt.) 

Lord  DcNMAN,  0.  J.    I  think  this  rule  must  be  made  absolute.     The 
^stees  do  not  appear  to  me  to  have  the  property  in  the  bridge :  bvt  if 
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they  have,  it  is  for  the  immediate  benefit  of  the  shareholders,  who  enjoj 
the  property,  control  the  affairs,  and  are  in  fact  the  occupiers  of  all  the 
profits.  I  do  not  think  it  was  necessary  that  a  summons  should  have  been 
served  upon  all  who  are  actually  interested.  One  of  those  parties  appears : 
he  is  liable  in  the  first  instance  for  the  whole  ;  and  he  must  get  contribu- 
tion from  the  others  as  he  can.  There  may  be  some  doubt,  on  the  late 
act,  whether  it  was  necessary  for  the  magistrate  to  have  any  thing  to  do 
with  this  discussion :  the  statute  certainly  gives  justices  great  power  of 
withdrawing  from  responsibility. 

Patteson,  J.  I  thought  at  first  that  the  interest  was  in  the  trustees 
appointed  under  the  indenture :  but  it  appears  that  by  the  recited  statutes, 
and  by  the  contract,  the  shareholders  are  the  owners,  subject  to  the  con- 
dition of  dividing  the  profits  among  the  subscribers.  Under  the  contract, 
the  commissioners  for  building  the  bridge  were  to  convey  the  tolls  in  per- 
petuity to  the  subscribers,  to  hold  as  tenants  in  common,  <(  or  as  such 
subscribers  should  appoint ;"  and  then,  by  the  indenture,  in  performance 
*2721  ^^  ^^^  contract,  the  commissioners  *convey  to  Arthur  Onslow 
and  the  thirteen  other  trustees  the  bridge  and  tolls  in  fee,  upon 
trust  to  permit  and  suffer  the  subscribers,  their  heirs  and  assigns,  to  take 
the  tolls  and  profits  of  the  bridge,  and  to  have  the  sole  management  there- 
of, and  the  appointing  receivers  and  other  officers,  upon  condition  that  the 
subscribers  shall  pay  certain  charges  and  perform  certain  duties,  and  yearly 
pay,  share  and  distribute  the  residue  of  the  moneys  among  the  subscribers 
and  proprietors  for  the  time  being.  The  trustees  are  then  to  have  no  right  of 
occupation  or  interference  unless  the  subscribers  shall  make  default  in  the 
payments  or  the  discharge  of  duties ;  in  which  event  the  subscribers, 
during  such  default,  shall  not  be  permitted  to  receive,  or  solely  manage 
the  tolls,  but  the  trustees  shall  do  so.  Except  in  that  specified  case,  tbey 
are  not  to  interfere.  The  subscribers  appoint  the  collector  ;  snd  on  the 
Surrey  side  of  the  bridge  there  is  an  occupation  by  a  collector  so  appointed 
That  is  an  occupation  by  them.  As  to  the  question  whether  Chase- 
more  alone  could  be  distrained  upon ;  the  indenture,  where  it  creates  the 
trust  to  permit  and  suffer  the  subscribers  to  take  the  profits  and  have  the 
sole  management,  does  not  add  «<  as  tenants  in  common :"  the  assess- 
ment is  made  upon  all  jointly,  and  the  distress  must  be  levied  upon  one 
for  all,  or  upon  several,  as  may  be  practicable.  On  the  point  as  to  the 
notice  of  allowance,  Bennett  v.  Edwards^  7  B.  &  C.  586,  answers  the 
objection. 

Williams,  J.  That  this  property  is  occupied  by  somebody  can  hardly 
admit  of  a  doubt.  Then,  by  whom  is  it  occupied  ?  The  trustees  are  out 
♦27^1  ^^  ^^^  question  ;  •and,  if  so,  the  shareholders  certainly  are  the  oc- 
cupiers. Whether  Chasemore  is  or  is  not  properly  liable  to  dis- 
tress for  the  whole  rate  is  a  point  on  which  I  do  not  wish  to  speak  with 
confidence.  But,  as  the  case  at  present  stands,  the  question  of  occupa- 
tion only  is  open  to  him.     If  he  is  an  occupier  at  all  within  the  parish. 
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the  extent  and  value  of  his  occupation  were  matter  for  an  appeal  to  the 
sessions,  and  are  not  in  question  before  us. 

WiGHTMAN,  J.  The  only  doubt  I  entertained  was,  whether  the  share- 
holders here  were  occupiers,  or  were  ratable  occupiers.  On  that  point 
I  had  considerable  doubt :  but  on  explanation  I  think  the  shareholders 
mast  be  the  ratable  occupiers.  If  not,  none  can  be  shown.  That  is 
the  only  point  on  which  a  question  of  jurisdiction  can  arise.  'Then  there 
is  no  reason  in  law  which  prevents  the  distress  issuing  against  one  share* 
bolder,  the  assessment  being  upon  all  jointly.  Rule  absolute.(a) 

(a)  See  Create  t.  SawU,  8  Q.  B.  863,  879. 
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Id  a  proeecution  at  the  Central  Criminal  Coart  for  pabtiahing  a  libel,  it  ia  not  neoeaaary,  for 
the  purpoae  of  giving  juriadiction,  that  the  proaecntor  ahould  have  entered  into  recogni- 
aanoe,  or  that  the  defendant  ahould  have  been  in  coatody  or  been  bound  to  appear,  accord- 
ing to  aect.  13  of  atat  4  &  5  W.  4,  c  36. 

In  the  margin  of  an  indictment  for  puUiahing  a  libel,  the  venue  waa  «  Central  Criminal 
Court,  to  wit ;"  in  the  body,  the  offence  waa  laid  to  have  been  committed  "  at  the  pariah  of 
8t  Mary  le  Strand,  in  the  county  of  Middleaex,  within  the  juriadiction  of  the  Central  Crimi- 
nal Court."  Held  that  the  hilt  waa  property  found  by  the  grand  jury  of  the  Central  Crimi- 
nal Court,  and,  on  certiorari,  might  be  removed  to  the  Court  of  Queen'a  Bench  at  Weat- 
minater,  and  judgment  be  pronounced  by  thia  court  on  the  defendant  there  withdrawing  hia 
plea  of  Not  guilty. 

A  BILL  of  indictment  was  found  against  the  defendant,  at  the  Central 
Criminal  Court,  for  printing  and  publishing  certain  libels,  severally  de- 
scribed in  eleven  counts.  The  case  was  removed  by  certiorari  into  this 
court.  The  defendant  pleaded,  here,  Not  guilty,  but  afterwards  withdrew 
that  plea.  It  did  not  appear,  by  the  caption  of  the  indictment  or  by  any 
part  of  the  record,  that  the  prosecutor  had,  before  presenting  the  bill,  en- 
tered into  recognisances  according  to  sect.  13  of  stat.  4  &  5  W.  4,  c.  36, 
or  that  the  defendant  had  been  in  custody  or  had  been  bound  to  appear : 
and,  by  the  affidavits  on  which  the  rule  hereafter  mentioned  was  obtained, 
it  was  shown  that  the  defendant  had  not  been  in  custody  or  bound  to  appear, 
and  that  no  recognisances  had  been  entered  into  by  the  prosecutor  except 
certain  recognisances  which  were  set  forth,  and  were  objected  to  in  re- 
spect both  of  their  form  and  the  time  at  which  they  were  given  :  which 
objections,  however,  the  judgment  of  the  court  renders  it  unnecessary  to 
specify.  The  indictment  commenced  with  a  general  venue,  "Central 
Criminal  Court,  to  wit :"  and  in  each  count  the  ofience  was  charged  to 
have  been  committed  «  at  the  parish  of  St.  Mary  le  Strand,  in  the  county 
of  Middlesex,  within  the  jurisdiction  of  the  Central  Criminal  Court." 

*Plattf  in  Michaelmas  term,  1844,  obtained  a  rule,  upon  read-     r*275 
iugthe  entry  roll  (6)  on  this  prosecution  and  certain  affidavits  veri- 
iying  the  above  facts,  to  show  cause  why  the  indictment  should  not  be 

(6)  See  p.  378,  lioto  (b),  post 
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quashed,  or  why  the  judgment  should  not  be  arrested.  Affidavits  in  an- 
swer were  put  in,  for  the  purpose  of  showing  that  the  recognisances  wen 
proper.    In  this  term,(a) 

Talfourdy  Serjt.,  and  Wordsworth  showed  cause.  The  recognbances 
Were  properly  entered  into.  [The  argument  as  to  this  is  omitted.]  Even 
if  there  had  been  no  recognisances,  the  jurisdiction  would  not  be  taken 
away.  Sect.  13  (6)  of  stat.  4  &  5  W.  4,  c.  36,  (the  Central  Criminal 
Court  Act,)  is,  in  this  respect,  directory  only.  Rex  v.  Carlton^  6  C.  &  P. 
651,  may  be  cited  on  the  other  side.  The  marginal  note  there  states  that 
the  grand  jury  of  the  Central  Criminal  Court  has  no  jurisdiction  in  such 
cases  of  misdemeanor  as  sect.  13  applies  to,  unless  the  recognisances 
are  properly  taken  :  but  the  case  itself  shows  only  that  the  recognisances 
*2761     *^®  ^^^  ^^  ^^  entered  into  before  the  court  itself  where  the  bill 

is  presented.  As  to  the  venue,  it  is  laid,  for  the  puipos):  of  trial, 
in  Middlesex,  conformably  to  the  doctrine  stated  by  this  court  in  Regina  v. 
Stowell^  6  Q.  B.  44,  48,  («In  indictments  preferred  in  the  Central  Crimi- 
nal Court,  an  ordinary  venue  should  be  laid  for  the  material  facts,  as  well 
:ft8  that  in  the  margin  describing  the  jurisdiction."  This  agrees  with  the 
language  of  the  court  in  Regina  v.  Albert^  5  Q.  B.  37,  and  Rex  v.  Connop^ 
4  A.  &  E.  942. 

Crowder  and  Peacock^  cx)ntra.  As  to  the  recognisances,  Rex  v.  Carl- 
tony  6  C.  &  P.  651,  has  not  been  distinguished :  the  whole  question  there 
was  as  to  the  power  of  the  grand  jury  of  the  Central  Criminal  Court  to 
find  a  bill :  the  argument  and  judgment  both  proceeded  upon  the  assump- 
tion that  there  is  no  such  power  where  the  recognisances  have  not  been 
entered  into  in  compliance  with  sect.  13.  [Patteson,  J.  I  cannot  un- 
derstand the  report  of  that  case,  and  doubt  whether  the  chief  justice  said 
what  is  there  attributed  to  him.]  Further,  the  caption,  which  must  show 
jurisdiction,  ought  to  state  that  the  recognisances  have  been  entered  into. 
The  statute  creates  the  jurisdiction  ;  the  record  therefore  shows  no  juris- 
diction, unless  it  sets  forth  the  statutable  requisites ;  and,  where  that  is 
not  done,  the  indictment  ought  to  be  quashed  ;  4  Bac.  Abr.  330,  ed.  7, 
tit.  Indictment  (I) ;  4  Hawk.  PI.  Cr.  pp.  75,  83,  ed.  7,  b.  ii.  ch.  25,  ss. 
126,  146.  As  to  the  other  point,  there  ought  to  be  a  complete  venue  in 
•2771    *^®  body  of  the  indictment.     *Here  the  venue  laid  in  the  body  ot 

the  indictment  is  properly  in  Middlesex  ;  and  that  gives  no  juris- 

(a)  April  24tb.    Before  Lord  Denm&n,  C.  J.,  Patteson,  Williams,  and  Wightman,  Jk. 

(6)  Which  enacts  **  That  no  bill  of  indictment  for  any  misdemeanor  (other  than  perjarj 
or  labornation  of  peijuiy)  which  can  or  may  be  presented  to  the  grand  jury  at  any  scssioot 
of  the  peace  for  the  said  city  of  Westminster  and  borough  of  Southwark,  and  counties  of  Mid* 
dlesexy  Essex,  Kent,  and  Surrey  respectively,  in  which  such  misdemeanor  was  committed  or 
alleged  to  have  been  committed,  shall  be  presented  to  the  grand  jury  to  be  summoned  under 
the  authority  of  this  act,  unless  the  prosecutor  or  other  person  presenting  such  indictment 
shall  have  been  bound  by  recognisance  to  prosecute  or  give  evidence  at  the  sessions  to  be  held 
under  the  authority  of  this  act  against  the  person  or  persons  accused  of  such  miademeaner, 
or  unless  such  person  or  persons  accused  shall  have  been  committed  to  or  detained  in  custody, 
or  shall  be  bound  by  recognisance  to  appear  at  the  said  sessions  to  be  held  under  the  aulboritf 
of  this  tct" 
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diction  to  any  but  a  Middlesex  grand  jury.  [Lord  Dekman,  C.  J.  The 
grand  jury,  on  the  face  of  this  indictment^  had  jurisdiction.  After  they  have 
found  the  bill,  the  proceedings  are  removed  hither :  that  cannot  take  away 
the  jurisdiction  to  find  the  bill.  Then  the  additional  venue  shows  whence 
the  juiy  are  to  be  summoned  for  trying  the  case.]  The  objection  noi» 
pointed  out  was  not  noticed  in  the  cases  referred  to.  By  sect.  3,  the 
venue  «  within  the  jurisdiction  of  the  said  court"  is  given  only  where  the 
udictment  is  preferred  ^^and  tried^^  there.  [Patteson,  J.  That  argu- 
ment would  prove  that  there  can  be  no  certiorari  where  the  bill  is  found 
at  the  Central  Criminal  Court.] 

Cur.  adv.  vtUt. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court. 

We  think  it  is  not  necessary  that  the  recognisances  should  appear  in 
the  caption,  and  that  therefore  there  is  no  ground  for  arresting  the  judg- 
ment. If  our  opinion  is  erroneous,  the  defendant  may  correct  it  by  a 
writ  of  error.  The  court  has  considered  of  exercising  its  power  of  quash- 
ing the  indictment :  and  we  have  come  to  the  conclusion  that  this  ought 
not  to  be  done.  Sect.  2  of  stat.  4  &  6  W.  4,  c.  36,  gives  to  the  Central 
Criminal  Court  the  jurisdiction  over  misdemeanors,  committed  within  the 
prescribed  limits,  in  the  broadest  possible  terms.  Sect.  13  does  not  take 
away  that  jurisdiction,  but  merely  requires  that  the  bill  shall  not  be  pre- 
sented until  the  prosecutor  has  entered  *into  recognisances.  On  rwonR 
one  occasion,(a)  the  Lord  Chief  Justice  of  the  Common  Pleas  re-  ^ 
fused  to  permit  the  parties  to  be  bound  over  in  open  court  during  the  ses- 
sions :  and  he  was  clearly  right  in  so  refusing.  But  all  that  he  meant 
was  to  decline  acting  in  the  way  proposed  :  he  did  not  give  any  opinion 
as  to  the  construction  of  the  act ;  and  still  less  could  he  on  such  an  occa- 
sion intend  to  decide  that  the  grand  jury  had  no  jurisdiction  where  the 
recognisances  were  not  entered  into.  We  find  the  power  in  the  first 
instance  given  to  the  grand  jury,  and  no  consequences  attached  to  the 
presentment  of  a  bill  where  there  have  been  no  previous  recognisances. 
Whatever  objections  there  may  be  to  such  a  course,  they  clearly  are  not 
such  as  to  limit  the  power  of  the  grand  jury  to  find  the  bill,  or  of  the 
petty  jury  to  try  the  case,  or  of  the  party  accused  to  plead  guilty. 
Therefore  we  do  not  enter  into  the  question,  whether  the  recognisances 
be  correctly  or  not  taken  within  the  meaning  of  the  act :  the  point 
we  decide  upon  renders  that  question  immaterial,  because  we  think 
that  previous  recognisances  are  not  requisite  to  give  jurisdiction. 

In  the  course  of  the  argument  we  disposed  of  the  point  made  as  to  the 
venue.  Rule  discharged.(&) 


Htx  ▼.  CarVoH,  6  C.  &  P.  651. 
The  roW  waa  oltimately  made  ap  aa  foHows. 
**  Pleaa  before  our  lady  the  qaeen,  at  Weatminster,  of  the  term  of  8t  Hilary,  in  the  6th 

«  Among  the  Pleaa  of  the  Queen,  RoB.  8. 
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'<  Barnard  Gregory, 

«  6th  VicL  1843. 
«  As  yet  of  Hilary  Term. ^The  Queen.- 


«  Central  Criminal  Court,  to  wit^— Some  time  ago,  that  is  to  aay  on  Monday,  tbe  28th  daf 
of  November,  in  the  sixth  year  of  the  reign,"  dec,  «  at  *the  general  aeasion  of  oyer 
^279]  and  terminer  of  oar  lady  the  queen,  holden  for  the  jurisdiction  of  the  Central  Cri- 
minal Court,  at  Justice  Hall,  in  the  Old  Bailey  in  the  suburbs  of  the  city  of  Loo' 
don,  before  John  Humphery,  Esquire,  mayor  of  the  city  of  London,  Thomas  Lord  Denman," 
&c.,  "  and  others  their  fellows,  justices  of  our  said  lady  the  queen,  assigned,  by  letters  patent 
of  our  said  lady  the  queen,  made  under  the  great  seal,**  dec.,  **  to  the  same  justices  above  named, 
and  others,  or  any  two  or  more  of  them  directed,  to  inquire  more  fully  the  truth,  by  tbe  oath 
of  good  and  lawful  men  of  the  city  of  London  and  county  of  Sfiddlesez  and  those  parts  of  the 
counties  of  Essex,  Kent,  and  Surrey  which  are  mentioned  and  enumerated  in  an  act  paased,** 
&c.,  (Central  Criminal  Court  Act,  4  &  5  W.  4,  c  36,)  «  and  by  other  ways,  means,  and 
methods  by  which  they  should  or  might  better  know  (as  well  within  liberties  as  without)  hj 
whom  the  truth  of  the  matter  might  be  better  known  and  inquired  into,  of  all  treasons,  mor- 
ders,  felonies,  and  misdemeanors,  and  also  the  accessories  of  them,  within  the  said  city  oi 
London  and  county  of  Middlesex,  and  the  several  parts  of  the  counties  of  Essex,  Kent,  and 
Surrey  aforesaid,  (as  well  within  liberties  as  without,)  by  whomsoever  and  in  what  manner 
soever  done  or  perpetrated,  and  by  whom  or  to  whom,  when,  how,  and  aHer  what  manner,  and 
of  all  other  articles  and  circumstances  concerning  the  premises  and  every  of  them  or  any  of 
them  in  any  manner  whatsoever,  and  the  said  treasons  and  other  the  premises  to  hear  and  de- 
termine, according  to  the  laws  and  customs  of  England ;  by  the  oath  of  twelve  jurors,  good 
and  lawful  men  of  the  jurisdiction  aforesaid,  qualified,  according  to  law,  then  there  sworn  aad 
charged  to  inquire  for  our  said  lady  the  queen  for  the  jurisdiction  aforesaid,  it  was  presented 
as  followeth ;  (that  is  to  say,) 

"  Central  Criminal  Court,  to  wit — The  jurors  for  our  lady  the  quoen  upon  their  oath  pre- 
sent, that  Barnard  Gregory,  late  of  the  parish  of  St  Mary-le-Strand  in  the  county  of  Middle- 
sex, printer,  contriving,  and  unlawfully,  wickedly  and  maliciously  intending,  to  injure,  vilil^ 
and  defime  Charles  Frederick  Augustus  William,  Duke  of  Brunswick  and  Luneburg,  and  to 
deprive  him  of  his  good  name,  fame,  credit  and  reputation,  and  to  bring  him  into  great  con- 
tempt, scandal,  infamy  and  disgrace,  on  the  14th  day  of  November,  a.  d.,  1841,  with  force  and 
arms,  at  the  parish  of  Saint  Mary-le-Strand  in  the  county  of  Middlesex,  within  the  jurisdiction 
of  the  Centrsl  Criminal  Court,  unlawfully,**  dec,  (charge  of  printing  and  publishing  a  libel) 
There  were  ten  other  counts,  each  for  printing  and  publishing  a  libel,  not  difieriug  from  the 
first,  so  far  as  regards  the  points  decided  by  the  court 

•*  Which  said  indictment  our  said  lady  the  queen  afterwards,  for  certain  reasons,  caused  to  be 
brought  before  her,  to  be  determined  according  to  the  law  and  custom  of  England.  Wherefore 
tbe  sherifT  of  the  said  county  of  Middlesex  is  commanded  that  he  do  not  forbear,  by  reason  of 
any  liberty  in  his  bailiwick,  but  that  he  cause  him  to  come  to  answer  to  *our  said 
lady  the  queen  touching  and  concerning  the  premises  aforesaid.  And  now,  that  is 
to  say  on  the  11th  day  of  January  in  the  same  term,  before  our  said  lady  the  queen 
at  Westmiitster,  cometh  the  said  Barnard  Gregory  in  his  pro|)cr  person ;  and,  having  heard  the 
said  indictment  read,  he  saith  that  he  is  not  guilty  thereof;  and  hereupon  putteth  himself  upon 
the  country.  And  Charles  Francis  Robinson,  Esquire,  coroner  and  attorney  of  our  said  ladj 
the  queen  in  the  court  of  our  said  lady  the  queen,  before  the  queen  herself,  who  for  our  said 
lady  the  queen  in  this  behalf  prosecuteth,  doth  the  like.  Therefore  let  a  jury  come  before  our 
•aid  lady  the  queen,  on  the  16th  day  of  April,  wheresoever  she  shall  then  be  in  England,"  &c 
Then  followed  a  continuance  to  22d  May  by  vicecomes  non  misit  brevet  and  a  distringas  corpora 
juratorum,  •<  so  that  he  may  have  their  bodies  before  our  said  lady  the  queen  on  the  30th  day  of 
October,  wheresoever  she  shall  then  be  in  England,  or  before  the  right  trusty  and  well  beloved  of 
our  said  lady  the  queen,  Thomas  Lord  Denman,  Chief  Justice,'*  dec,  **  or  other  justice  assigned 
as  aforesaid,  if  he  shall  come  before  that  time,  that  is  to  say,  on  Monday  next  afler  the  end  of 
that  term,  at  Westminster  in  the  county  of  Middlesex,  in  the  Great  Hall  of  Pleas  there,  accord- 
ing to  the  form  of  the  statute  in  that  case  made  and  provided,  to  try  upon  their  oath  whether 
tbe  aaid  Barnard  Gregory  be  guilty  of  the  premises  aforesaid  or  not,  in  default  of  the  jurors 
aforesaid  who  came  not  to  try  in  form  aforeaaid.  Therefore  let  the  sheriif  of  the  said  county 
of  Middlesex  have  the  bodies  of  tbe  jurors  aforesaid  accordingly,  to  try  in  form  aforesaid :  the 
same  day  is  given,"  dec,  (to  the  coronor  and  defendant)  «*  At  which  time,  to  wit,  on  the  SOth 
day  of  October  aforesaid,  before  our  said  lady  the  queen,  at  Westminster,  come  as  well  the  said 
Charles  Francis  Robinson,  who  for  our  said  lady  the  queen  in  this  behalf  prosecuteth,  as  ths 
said  Bsrnard  Gregory  in  his  proper  person  as  aforesaid.  And,  the  said  Barnard  Gregory  hav- 
ing withdrawn  his  plea  by  him  above  pleaded  in  manner  and  form  aforesaid,  our  said  lady  the 
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(oeoi  ramaioeth  againit  him  the  said  Bamaid  Gregory  without  defence  in  thii  behalf.     Where 
upoD,  all  and  aingalar  the  premieea  being  seen  and  Ailly  understood  by  the  court  of  our  said  lady 
the  queen  now  here,  it  is  considered  and  adjudged,  by  the  said  court  here,  that  he  the  said  Bar-^ 
nud  Gtegory  be  coavided  of  the  offisnces  aforesaid,  and  that  for  his  ofiences  aforesaid  he  be 
taken,  and  so  forth.    And  because  the  court  of  our  said  lady  the  queen  now  here,"  &c. :  then 
followed  continuances  by  curia  advisari  vult  to  11th  January,  15th  April,  and  9th  June  respec- 
tively, «  at  which  time,  to  wit,  on  the  9th  day  of  June  aforesaid,  before  our  said  lady  the  queen 
at  Westminster,  comes  the  said  Charles  Francis  Robinson,  who  for  our  said  lady  the  queen  in 
this  behalf  prosecuteth :  and,  the  said  Barnard  Gregory  being  present  here  in  court,  it  is  consi- 
dsied  and  adjudged  and  ordered,  by  the  said  court  here,  that  the  said  Barnard  Gregory,  for  his 
ofleaoes  as  aforesaid,  whereof  he  is  convicted  as  aforesaid,  be  imprisoned  in  the  Queen's  Prison 
for  the  *  space  of  six  calendar  months  now  next  ensuing;  and  that  he  be  placed  in 
the  first  division  of  the  fourth  class  of  prisoners  in  the  said  prison :  and  he  the  said     ['^281 
Bimaid  Gregory  is  now  here  in  court  committed  to  the  custody  of  the  keeper  of  the 
Bsid  Queen's  Priioa  to  be  by  him  kept  in  safe  custody  in  execution  of  this  judgment" 


The  QUEEN  against  DOWNEY  and  JONES.     Wednesday,  May  7. 

A  warrant  of  a  judge  of  Q.  B.  issued,  directed  to  the  governor  of  a  jail,  constables,  d&c,  direct- 
ing them  to  apprehend  and  take  a  party  against  whom  a  bill  for  a  misdemeanor  had  been 
found  at  quarter  sessions,  **  and  him  safely  keep,  to  the  end  that  he  may  become  bound  and 
find  sufficient  sureties  to  answer  the  indictment,  and  be  further  dealt  with  according  to  law." 

Etld  a  bad  warrant,  for  not  directing  that  the  party  should  be  brought  before  some  judge  or 
justice,  to  be  bound. 

And  this  court  discharged  the  party  without  imposing  the  condition  that  no  action  should  be 
brought 

Jeeyis,  in  this  term,  obtained  a  rule  calling  on  the  prosecutors  to  show 
cause  why  Thomas  Downey  should  not  be  discharged  out  of  custody  as 
to  his  detainer  in  the  borough  jail  of  Liverpool  by  virtue  of  a  warrant  un- 
der the  hand  and  seal  of  Wightman,  J.,  dated  27th  March,  1845,  and  why 
the  warrant  should  not  be  set  aside.  From  the  affidavits  in  support  of, 
and  opposition  to,  the  rule  it  appeared  that  the  warrant  was  as  follows. 

('England,  to  wit.  Whereas  it  is  certified  to  me  by  Peter  Wright, 
clerk  of  the  peace  of  the  borough  of  Liverpool  in  the  county  of  Lancas- 
ter, that,  at  the  quarter  sessions  of  the  peace  holden  in  and  for  the  said 
borough,  on  the  3d  day  of  February,  1845,  an  indictment  against  Thomas 
Jones  of,"  &c.,  "  and  Thomas  Downey  of,"  &c.,  « for  conspiracy,  was 
preferred  before  the  grand  jury,  and  a  true  bill  found  against  them,  and 
that  the  said  Thomas  Downey  is  not  under  any  recognisances  to  appear : 
These  are  therefore  to  will  and  require,  and,  in  her  majesty's  name, 
strictly  to  charge  and  command,  you  and  every  of  you,  upon  sight  here- 
of, to  apprehend  and  take  the  body  of  the  said  Thomas  Downey,  and  him 
safely  keep,  to  the  end  that  he  may  become  bound  and  find  sufficient  sure- 
ties to  answer  the  said  indictment,  *and  be  further  dealt  with  ac-  fsyoo 
cording  to  law.  Hereof  fail  not  at  your  peril.  Given  under  my 
hand  and  seal,  this  27th  day  of  March,  1845. 

«  W.  WiGHTMAN.      [l.  8.] 

'<Tothe  governor  of  the  borough  jail  of  Liverpool,  all  chief  constables, 
petty  constables,  headboroughs,  tythingmen,  and  whom  else  it  may 
concern." 
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Downey  and  Jones  had  been  indicted,  and  a  true  bill  found  agaiiM 
them,  at  the  Liverpool  sessions,  for  a  conspiracy  to  obtain  goods  by  false 
pretences.  Jones  was  apprehended  on  a  bench  warrant,  and,  on  the  dth 
February,  1845,  pleaded  not  guilty :  he  traversed  to  the  next  sessions,  and 
was  admitted  to  bail.  Downey,  who  at  the  time  was  in  custody  on  exe- 
cution under  civil  process,  was  brought  up  by  habeas  corpus,  pleaded  not 
guilty,  traversed  to  the  next  sessions,  and  was  removed  to  his  original  cus- 
tody. On  the  12th  March,  1845,  which  was  before  the  said  next  sessions, 
a  certiorari  issued  to  remove  the  indictment  into  this  court.  The  writ  was 
returnable  on  15th  April,  1845,  and,  on  that  day,  was  returned,  and,  to- 
gether with  the  indictment,  filed  in  this  court.  Tlie  warrant  of  the 
learned  judge  was  issued  on  27th  March,  1845,  the  day  of  its  date.  On 
3d  April,  1845,  Downey's  imprisonment  in  execution  (under  a  remand 
from  the  Insolvent  Debtors'  court)  expired :  but  the  governor  of  the 
borough  jail  of  Liverpool,  in  which  he  was  confined,  refused  to  discharge 
him. 

Peacock  now  showed  cause.  This  warrant  does  not  comply  with  the  re- 
quisitions of  Stat.  48  G.  3,  c.  58,  s.  1,  inasmuch  as  it  does  not  express  in 
what  sum  the  defendant  is  to  be  bound.  But,  as  the  indictment  was  not 
*2831  '^^^^^^^  ^ill  ^^^  return  of  the  certiorari,  which  was  *after  the  issuing 
of  the  warrant,  the  statute  is  inapplicable ;  and  the  only  question 
is  whether  this  be  not  a  good  warrant  at  common  law.  [Wightman,  J. 
It  does  not  direct  that  the  party  shall  be  brought  before  any  judge  or  jus- 
tice: is  he  to  remain  in  jail  for  the  purpose  of  finding  sureties?]  Any 
judge  or  justice  might  admit  the  defendant  to  bail  on  this  charge  of  misde- 
meanor. [Wightman,  J.  But  how  is  he  to  get  before  the  judge  or  jus- 
tice ?]  The  ofiBcer  who  detained  him  under  this  warrant  would  be  bound 
to  take  him  to  the  proper  authority  for  the  purpose.  [Lord  Denman,  C.  J. 
The  warrant  orders  the  officer  to  keep  the  defendant  safely :  that  must 
mean,  to  keep  him  in  custody.]  The  object  of  the  keeping  is  specified, 
(( that  he  may  become  bound  and  find  sufficient  sureties."  There  is,  it 
must  be  admitted,  no  precedent  for  this  warrant.  If  the  party  be  dis- 
charged, the  court  will  require  that  he  engage  to  bring  no  action.  [Lord 
Denman,  C.  J.  That  we  do  only  where  we  have  power  to  refuse  the  ap- 
plication.    Here  we  are  bound  to  grant  it,  and  can  impose  no  terms.] 

JerviSj  contra,  was  not  heard. 

Per  Curiam,  (a)  Rule  absolute. 

(a)  Lord  Deoman,  C.  J.,  Patteson,  WiUiami  and  Wightman,  Ja. 
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•CROFTS  against  BROWN.     Thursday,  May  8.  [•284 

An  affidavit  for  the  purpoie  of  obtaining  a  distringas  to  compel  appearance  mast  state  an  en- 
deavoar  to  serve  the  writ  of  summons  at  the  defendant's  residence,  and  must  specify  wherQ 
the  residence  was. 

A  distringas  obtained  on  affidavits  not  describing  the  residence  was  set  aside  on  motion. 

The  want  of  such  description  is  not  supplied  by  a  statement  that  the  copy  of  writ  of  sammons 
was  left  with  the  defendant's  brother  for  defendant,  and  that  defendant  afterwards  told  plain*- 
tiff,  **  he  should  upset  plaintiff's  distringas,  for  the  writ"  (not  further  describing  it)  «  had 
been  left  with  defendant's  brother,  and  not  with  him." 

Pearson,  in  tkis  term,  obtained  a  rule  to  show  cause  why  the  order  of 
Rou^,  B.,  for  a  distringas  in  the  above  case  should  not  be  rescinded,  and 
ail  subsequent  proceedings  therein  set  aside  with  costs,  and  why  the  sheriff 
should  not  restore  the  money  levied. 

The  order  had  been  obtained  on  the  following  affidavits.    John  Nichols, 
process-server,  deposed  that,  on  March  12th,  last  past,  «he  the  said  J.  N. 
called  at  the  residence  of  the  above-named  defendant  at  8  o'clock  in  the 
morning  for  the  purpose  of  serving  him  with  a  copy  of  the  writ  of  sum- 
mons in  this  action,  having  then  the  said  writ  and  copy  with  him  for  that 
purpose.     That,  upon  inquiring  for  the  defendant,  a  person  came  out  into 
the  passage,  who  said  he  was  the  defendanf's  brother,  and  inquired  what 
this  deponent  wanted  with  defendant,  and,  upon  this  deponent  J.  N.  saying 
that  he  came  to  serve  the  defendant  with  a  writ  of  summons  at  the  suit 
of  the  above-named  plaintiff,  he  said  that  the  defendant  was  out.     This 
deponent  J.  N.  then  told  the  defendant's  brother  that  he  would  call  again 
the  next  evening  at  8'oclock  with  the  said  writ,  and  begged  he  would 
mention  it  to  the  defendant,  which  he  promised  to  do.     That  this  depo- 
nent J.  N.  accordingly  called  again  at  the  residence  of  the  said  defendant 
CD  the  following  evening  at  8  o'clock,  having  then  with  him  the  said  writ 
of  summons  and  copy,  and  again  saw  the  defendant's  brother,  who  said 
that  the  defendant  was  not  at  home,  but  that  he  had  *told  him  all     r«2Q5 
about  it,  meaning  the  writ,  and  that  he,  defendant,  would  call  on    ^ 
the  plaintiff's  attorney ;  and  this  deponent  J.  N.  then  said  that  he  would 
call  again  on  the  next  Friday  evening  at  9  o'clock.     And  that,  accordingly, 
he  this  deponent  J.  N.  again  called  at  the  residence  of  the  said  defendant 
at  9  o'clock  in  the  evening  of  Friday  the  14th  day  of  March,  last  past, 
2nd,  upon  inquiring  for  defendant,  again  saw  his  brother,  who  said  that 
the  defendant  was  out ;  and  this  deponent  J.  N.  then  left  the  copy  of  the 
said  writ  with  the  defendant's  brother  and  requested  him  to  give  it  to  the 
defendant."     The  plaintiff  deposed  that,  on  26th  March  last,  the  defend- 
^t  called  on  him  «  and  said  that  he  should  upset  deponent's  distringas, 
for  the  writ  had  been  left  with  his,  defendant's,  bother,  a^d  not  with 
^."    Both  deponents  stated  that  they  believed  defendant  kept  out  of  the 
^ay  to  avoid  service  of  the  writ.    No  appearance  had  been  entered.     The 
order,  for  a  distringas  directed  to  the  sheriff  of  Surrey^  was  dated  April 
2d,  1845. 
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Affidavits  were  sworn  by  the  defendant,  (describinghimself  asof  6  Ken- 
nington  Green,  in  the  parish  of  Lambeth,  Surrey,)  and  by  his  housekeeper, 
in  support  of  the  present  rule,  and  by  the  plaintiff  and  another  person  in 
opposition  to  it,  respecting  the  defendant's  place  of  residence  and  bis 
knowledge  of  the  fact  that  a  writ  of  summons  had  been  served :  but  the 
decision  turned  wholly  on  the  sufficiency  of  the  original  affidavits.  It  ap- 
peared that  the  distringas  was  executed  at  the  defendant's  residence  at 
Kennington  Green. 

Petersdorff  now  showed  cause.  The  affidavits  before  Rolfe,  B.,  were 
sufficient.  The  party  who  served  the  writ  of  summons  deposes  that  he 
♦2861  ^^^'  ^^  ^®  defendant's  'residence ;  it  will  be  contended  that  the 
residence  ought  to  have  been  described ;  but  no  statute  or  rule 
of  practice  requires  this.  [Lord  Denman,  C.  J.  We  are  told  that  the 
Court  of  Exchequer  has  decided  that  it  must  be  described,  (a)  Patte- 
60N,  J.  The  application  may  have  been  made  at  a  residence  of  the  de- 
fendant in  Cumberland.]  Tlie  objection  may  be  ground  for  refusing  a 
distringas,  but  not  for  setting  aside  a  judge's  order,  if,  on  the  motion, 
enough  appears  by  affidavit  to  supply  the  former  defect.  Besides,  the  de- 
fendant here  admitted  that  he  knew  of  the  service  on  his  brother. 

W,  H.  Watsorif  contra.  The  residence  must  be  described ;  Halton  v. 
Whitey  2  Man.  &  G.  295.  (6)  [Wightman,  J.  I  always  require  it.  Lord 
Denmak,  C.  J.  There  is  no  doubt  on  that  point.  But  what  do  you  say 
to  the  proof  that  the  summons  had  actually  reached  the  defendant  ?]  If 
the  plaintiff's  affidavits  are  true,  he  might  have  entered  an  appearance. 
[Patteson,  J.  To  do  so  he  must  have  sworn  to  personal  service.]  He 
might  have  stated  facts  equivalent.  [Patteson,  J.  Certainly  not.  We 
have  required  that  an  express  affidavit  of  personal  service  should  be  made. 
There  are  one  or  two  cases  to  the  contrary,  but  we  have  gone  back  from 
that  practice.  Parties  were  running  into  all  kinds  of  laxity.]  (c)  The 
statement  of  the  defendant  here  shows  only  that  he  had  heard  of  some 
writ  having  been  served  upon  his  brother :  it  does  not  prove  that  the  contents 
1123'7-j  of  the  summons  had  *come  to  the  defendant's  knowledge.  [Lord 
Denman,  C.  J.    It  certainly  does  not  amount  to  an  admission.] 

Pearson^  on  the  same  side,  was  not  heard. 

Per  Curiam.{d) 

Rule  absolute.    Defendant  to  bring  no  action. 

(a)  See  Pitt  ▼.  Eldrtd,  1  Cro.  &  J.  147,  8.  C.  1  Tyr.  128 ;  Eowttr  ▼.  Awttn,  3  Cro.  &  J. 
45,  fif.  C.  2  Tyr.  164 ;  Fuher  t.  Goodwin,  2  Cro.  &  J.  94,  8.  C.  2  Tyr.  164. 

(h)  See  aleo  Prim  ▼.  GOcf,  1  DowL  N.  8.  167;  Bradim  v.  Gustard,  (Q.  B.,  Bail  Coort,) 
1  D(ml.  N.  &  291. 

(c)  See  Thxmpun  ▼.  Phtnty,  1  Dowl.P.G.  441 ;  Lush'i  Practice,  319—321,  book  i.  c  1. 

{d)  Lord  Denman,  C.  J.,  Patteson,  Williams,  «nd  Wightman,  Ja. 
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JDOE  on  the  demise  of  The  Trustees  of  the  BEDFORD  CHARITY  against 

PAYNE.      Thursday,  May  8. 

In  ejectment  by  landlord  againft  tenant,  where  half  a  year*!  rent  was  doe  before  service  of  do- 
duration,  and  no  sufficient  distress  was  found  on  the  premises,  if  the  defendant,  having  en* 
tered  into  a  consent  rule,  does  not  appear  at  the  trial,  and  the  plaintiff  is  thereupon  nonsuited, 
the  lessor  ot  the  plaintiff  may,  under  stat.  4  6.  2,  c  28,  s.  2,  have  judgment,  although  there 
hss  been  no  ft>rmal  demand  of  rent,  or  re-entry ;  but  the  judgment  must  be  only  against  the 
casual  ejector,  not  the  defendant 

&ECTMENT  for  messuages,  &c.,  in  the  parish  of  St.  Andrew,  Holborn. 
rhe  defendant  had  entered  into  a  consent  rule ;  but,  the  cause  being  called 
m  for  trial  at  the  sittings  in  Middlesex  during  this  term,  he  did  not  appear, 
ind  the  plaintiff  was  nonsuited. 

M.  Chambers  now  moved  that  the  lessors  of  the  plaintiff  might  be  at 
iberty  to  enter  up  judgment  against  the  defendant  instead  of  the  casual 
gectof .  He  stated  that  the  ejectment  was  brought  on  a  clause  of  re-entry 
in  a  lease  under  which  defendant  held  of  the  lessors  of  the  plaintiff,  for 
non-payment  of  rent ;  that  half  a  year's  rent  was  due  before  service  of  de- 
claration, and  that  no  sufficient  distress  was  to  be  found  on  the  premises ; 
and  he  relied  on  stat.  4  G.  2,  c.  28,  s.  2,  which  enacts  that,  whenever  half 
a  year's  rent  is  in  arrear,  and  the  •landlord  has  the  right  of  re-  rsnftS 
entry  for  non-payment,  he  may  serve  a  declaration  in  ejectment  ^ 
without  any  formal  demand  or  re-entry:  and,  in  case  of  judgment  against 
the  casual  ejector,  or  nonsuit  for  not  confessing  lease,  entry  and  ouster,  if  it 
shall  appear  by  affidavit  that  half  a  year's  rent  was  due  before  declaration 
served,  and  that  there  was  no  sufficient  distress  on  the  demised  premises,  and 
that  the  lessor  or  lessors  bad  power  to  re-enter,  «the  lessor  or  lessors  in 
ejectment  shall  recover  judgment  and  execution,  in  the  same  manner  as  if 
the  rent  in  arrear  had  been  legally  demanded,  and  a  re-entry  made." 
[WiGHTMAN,  J.  That  means,  only,  as  if  all  the  old  forms  had  been  gone 
through.  Patteson,  J.  As  if  there  had  been  a  demand  and  re-entry.] 
The  meaning  seems  to  be,  as  if  there  had  been  a  regular  trial  and  the  de- 
fendant had  appeared.  [Wightman,  J.  The  clause  only  puts  you  in  the 
same  situation  as  if  you  had  made  a  regular  demand  and  the  defendant 
bad  failed  to  appear.] 

fer  Curiam,  (a) 

Rule  refused. 

(a)  Lofd  Deomaii,  C.  J.,  Pattaaon,  WUliamis  and  Wightman,  Ja. 


vointn.  22 


289  King  v.  Simuonds.  £.  Y.  1846. 

•289]  •EASTER  VACATION. 

IN  THE  EXCHEQUER  CHAMBER. 

(Error 'from  the  Queen's  Bendi.) 

KING  against  SIMMONDS  and  Others,  Assignees  of  the  Estate,  &e,, 
of  EMILY  ANN  BIRCH,  a  Bankrupt.    FrOayy  May  9. 

A  writ  of  error  to  the  Exchequer  Chamber  from  the  Court  of  Queen's  Bench,  under  itat  11 
O.  4,  &  1  W.  4,  c.  70,  ■.  8,  recited  that  error  waa  alleged  in  the  record  and  process,  and  giT* 
ing  of  judgment,  <*  in  a  plaint"  « in  an  action  on  promisee,"  and  directed  that  the  transcript 
should  be  sent  to  the  Justices  of  the  Common  Bench  and  Barons  of  Exchequer  to  be  viewed 
and  examined,  &c  By  the  transcript,  it  appeared  that  the  judgment  was  on  an  issue  di- 
rected by  the  Court  of  Queen's  Bench,  under  stat  1  dt  2  W.  4,  c  68,  (the  Interpleader  Act,) 
and  no  process  by  summons  appeared :  but  the  declaration  was,  in  form,  on  promises  upon  a 
wager,  and  the  judgment  was  that  the  plaintiff  should  recoTer  his  damages,  costs  and 
charges.    The  defendant  below  had  tendered  a  bill  of  exceptions. 

On  motion,  the  Court  of  Exchequer  Chamber  quashed  the  writ  of  error,  holding  that  the  tran- 
script showed  that  they  had  no  power  to  view  and  examine ;  and  holding  also  that  it  varied 
from  the  writ  of  error. 

By  the  Court  of  Exchequer  Chamber.  The  order  quashing  the  writ  is  matter  of  record  exa^ 
miuable  upon  error  in  the  House  of  Lords. 

By  the  Court  of  Queen's  Bench.  A  judge  having  ordered,  on  summons  by  the  plaintifft  in  a 
cause  depending  in  error,  that  the  plaintifls  should  be  at  liberty  to  amend  the  record,  (the 
matter  amended  not  being  misprision  of  the  clerk,)  and  also  that  they  should  pay  the  defend- 
ant his  costs  occasioned  by  such  amendment,  the  defendant  cannot,  after  taxing  and  receiving 
his  costs,  apply  to  set  aside  the  order  for  amendment,  aa  made  wiUiout  jurisdiction. 

Writ  of  error  as  follows : 

"Victoria,  by  the  grace  of  God,'*  &c.,  "to  Thomas  Lord  Denman,  our 
Chief  Justice  assigned,"  &c. :  "  Forasipuch  as  in  the  record  and  process, 
and  also  in  the  giving  of  judgment,  in  a  plaint  which  was  in  in  our  court 
before  us,  between  William  Henry  King,  and  John  Simmonds,  Williaoi 
Ayscough  Wilkinson  and  John  Allsup,  survivors  of  George  Gibson,  as- 
signees of  Emily  Ann  Birch,  a  bankrupt,  in  an  action  on  promises^  as  it  is 
said  manifest  error  hath  intervened,  to  the  great  damage  of  the  said  Wil- 
liam Henry  King,  as  by  his  complaint,"  &c. :  "  And  whereas,  by  a  statute, 
•2901  "^^^^>"  *^^'>  (^1  G.  4,  &  1  W.  4,  c.  70,)  "  it  was,  amongst  other 
things,  enacted  that  writs  of  error,  upon  any  judgment  given  by 
any  of  our  courts  of  King's  Bench,  Common  Pleas  and  Exchequer,  should 
thereafter  be  made  returnable  only  before  judges,  or  judges  and  barons, 
as  the  case  might  be,  of  the  other  two  courts,  in  the  Exchequer  Chamber, 
any  law  or  statute  to  the  conlrary  notwithstanding ;  that  a  transcript  of  the 
record  only  should  be  annexed  to  the  return  of  the  writ ;  and  the  court  of 
error,  after  errors  were  duly  assigned  and  issue  in  error  joined,  should, 
at  such  time  as  the  judges  should  appoint,  either  in  term  or  vacation, 
review  the  proceedings  and  give  judgment  as  they  should  be  advised 
thereon;  and  such  proceedings  and  judgment,  as  altered  or  affirmed, 
should  be  entered  on  the  original  record  ;  and  such  further  proceedings 
as  might  be  necessary  thereon  should  be  awarded  by  the  court  in  which 
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die  original  record  remained ;  from  which  judgment  in  error  no  writ  of 
error  should  lie,^'  &c.,  except  to  Parliament:  <(We,  therefore,  being 
willing  that  the  said  error,  if  any  there  be,  should  be  duly  amended 
according  to  the  form  of  the  said  statute,"  &c.,  <(do  command  you 
that,  if  judgment  be  given  thereupon,  then  you  distinctly  and  openly 
send  under  your  seal  to  our  justices  of  the  Bench,  and  the  barons  of  our 
Exchequer,  in  the  Exchequer  Chamber  aforesaid,  on,"  &c.,  (2d  November 
next,)  «  a  transcript  of  the  record  and  proceedings  of  the  plaint  aforesaid^ 
with  all  things  touching  the  same,  and  this  writ ;  and,  the  said  transcript 
and  proceedings  being  viewed  and  examined  by  the  same  justices,  they 
may  cause  to  be  further  done  thereupon  what  of  right  and  according  to 
the  form  of  the  said  statute  ought  to  be  done.  Witness  ourselves,"  &c. 
•"  The  answer  of  Thomas  Lord  Denman,"  &c.  r*291 

«« The  record  and  process  of  the  plaint j  whereof  mention  is  toitkin 
madej  to  the  justices  and  barons  within  specified,  at  the  day  and  place 
within  contained,  I  certify  in  a  transcript  of  the  record  hereunto  annexed, 
as  witlrin  commanded.  <<  Denman. 

«(In  the  Queen's  Bench. 

"  The  31st  day  of  October,  a.  d.  1842. 
« Middlesex,  )  Gcorge  Gibson,  John  Simmonds,  William  Ayscough  Wilkin- 
to  wit.  J  son  and  John  Allsup,  the  plaintiffs  in  this  suit,  assignees  of 
the  estate  and  effects  of  Emily  Ann  Birch,  a  bankrupt,  according  to  the 
statutes  in  force  concerning  bankrupts,  by  Herbert  Lloyd,  their  attorney, 
complain  of  William  Henry  King,  the  defendant  in  this  suit,  « Entered  of  re- 
in pursuance  of  a  certain  order  made  by  the  Right  Honoura-  ^^  pursuant 
ble  Thomas  Lord  Denman,  on  the  14th  day  of  March,  a.  d.  4^  ^i^^p^  53^  ^^ 
1842,  under  and  by  virtue  of  the  second  section  of  a  cer-  «8th  day  of 
tain  act  of  parliament  made"  (1  &  2  Vict.  c.  45,  «to  ex-  ..Amend^pur- 
tend  the  jurisdiction  of  the  judges  of  the  superior  courts  of  roant  to'  order 
common  law,"  &c.,)  « in  a  certain  cause  wherein  the  now     **^„^''  Justice 
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defendant  was  plaintiff,  and  the  said  Emily  Ann  Birch  was  dated  6ih  iL 
defendant,  whereby  it  was  ordered  that  the  sheriff  pay  the  ©ember,  1844.*' 
proceeds  of  the  execution  therein  into  court  in  five  days,  that  an  issue  be 
tried  in  which  the  claimants  or  assignees,  when  chosen,  should  be  plain- 
tifis,  and  the  execution  creditor  defendant,  and  the  question  of  costs  was 
thereby  reserved ;  and  in  pursuance  of  a  certain  other  order  made  by  the 
Honourable  Mr.  Justice  Coleridge  in  the  said  cause  on  the  14th  day  of 
July,  A.  D.  1842,  whereby  it  was  ordered  that  the  order  made  in  the  said 
cause  by  the  Right  Honourable  Lord  Denman  on  the  14th  day  of  March, 
1842,  be  amended,  by  *directing  that  the  issue  to  be  tried  be  as  r^ooo 
to  the  liability  of  the  goods  to  be  seized  at  the  time  of  the  levy,  '* 
and  as  to  the  title  of  the  assignees  thereto.(a)  For  that,  *whereas,  r»oQo 
heretofore  and  before  the  making  by  the  defendant  of  the  promise 

(a)  The  declaratbn  thus  far  differed  from  the  tranicript  originmUy  retuzned,  which  was  8ff 
mwi.    M  George  Gibson/'  4cc, «  compkin  of  William  Henry  King,  the  defendant  in  thia  suit, 
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hereinafter  mentioned,  the  said  now  defendant,  by  the  consideration  and 
judgment  of  the  said  court,  recovered  against  the  said  Emily  Ann  Birch 
a  certain  debt,"  &c.  The  declaration  then  set  out  the  judgment  for  a 
debt  of  2145/.  12s.y  and  71.  lbs.  for  damages  by  the  detention  of  debt  and 
costs,  and  stated  a  fi.  fa.  sued  out  by  defendant,  to  wit,  28th  February, 
1842,  directed  and  delivered  to  the  sheriff  of  Middlesex,  under  colour  of 
which  the  sheriff  seized  and  took  in  execution  divers  goods  and  chattels 
of  the  said  E.  A.  Birch,  to  wit,  &c.,  for  the  purpose  of  levying,  and  did 
*294i  ^^^'  ^^®  moneys  *so  directed,  &c.  « And  whereas,  heretofore 
-*  and  after  the  making  of  the  said  levy,  and  before  the  making  by 
the  defendant  of  the  promise  hereinafter  next  mentioned,  to  wit,"  &c., 
(14th  March,  1842,)  «  a  certain  discourse  was  had  and  moved  by  and  be- 
tween the  plaintiffs  and  the  defendant,  wherein  a  certain  question  then 

who  has  heen  summoned  to  answer  the  said  plaintifis  hy  virtue  of  a  writ  issued  on  the  Hth 
day  of  March,  a.  d.  1 842,  out  of  our  court  of  our  bdy  the  queen,  before  the  queen  herself^  at 
Westminster."  After  joinder  in  error,  and  before  the  plaintiff  in  error  had  set  down  the  case 
ibr  argument, 

Watttm,  at  the  sittings  in  error  after  Michaelmas  term,  (November  26th,)  1844,  obtained,  oo 
behalf  of  the  defendants  in  error,  in  the  Court  of  Exchequer  Chamber,  a  rule  to  show  cause 
^peremptorily,  the  next  day)  why  the  writ  of  error  should  not  be  quashed.  He  moved  on  affi- 
davit stating  that  the  writ  of  error  was  brought  on  a  feigned  issue. 

Pashleyt  on  showing  cause,  insisted  that  the  court  could  look  only  at  the  record,  by  which  it 
would  appear  that  the  action  was  a  regular  action  of  assumpsit  commenced  by  a  writ  of  summoni. 

Tht  court  then  suggested  that  the  proper  mode  of  raising  the  question  would  be  for  the  defend- 
ants in  error  to  apply  to  the  Court  of  Queen's  Bench  to  make  the  record  conformable  to  the 
£ict ;  and  they  enlarged  the  rule. 

The  defendants  in  error  took  out  a  summons  to  show  cause  at  chambers  why  they  should 
not  be  at  liberty  to  amend  the  issue  and  record ;  and  Wiohtxait,  J.,  after  hearing  the  parties, 
made  the  following  order,  on  December  6th,  1844. 

"  I  do  order  that  the  plaintifia"  (defendants  in  error)  « in  the  said  issue  be  at  liberty  to  amend 
the  same,  by  striking  out  the  recital  of  a  writ  of  summons  therein,  and  to  recite  instead  there- 
of the  judges'  orders  directing  the  said  issue  to  be  tried ;  and  that  the  plainlifEi  be  at  liberty  to 
amend  the  record  accordingly,  adding  that  the  orders  were  made  under  and  in  pursuance  of  the 
statute.  And  I  further  order  that  the  plaintifia  do  pay  the  costs  occasioned  by  the  amendments, 
to  be  taxed  within  a  week ;  but  the  proceedings  are  not  to  be  stayed  for  taxation." 

The  plaintiff  in  error  (defendant  below)  taxed  his  costs ;  and  they  were  paid  on  January 
16th,  1845.  On  the  14th  of  the  same  month  he  obtained  a  rule  (drawn  up  on  reading  the 
order,  dt^^)  calling  on  the  plaintifis  below  to  show  cause  **  why  the  above  mentioned  order  giv- 
ing the  plaintiffs  liberty  to  amend  should  not  be  rescinded."  The  rule  was  not  drawn  up  till 
January  17th,  on  which  day  it  was  served. 

In  Hilary  term,  (January  31st,)  1845, 

Walton  (with  whom  was  Cleatby)  showed  cause.  The  order  was  applied  for  on  the  sag* 
gestion  of  the  Court  of  Exchequer  Chamber ;  but,  even  if  the  learned  judge  waa  wrong  in 
granting  it,  the  defendant  in  this  court  cannot  move  to  set  it  aside,  after  having  acted  upon  it 
by  taxing  and  receiving  his  costs;  Kennard  v.  HarrUf  2  B.  dc  C.  801.  He  was  then  stopped 
by  the  court 

Pa$hUyf  contrA.  The  judge  had  no  power  to  order  the  amendment ;  Green  v.  MilUr,  2  B. 
&  Ad.  781 ;  and,  if  the  plaintifis  in  this  court  have  obtained  an  order  which  ought  to  be  set 
aside,  the  defendant,  when  he  moves  to  rescind  it,  is  not  the  less  entitled  to  recover  his  coiis 
occasioned  by  the  improper  application.  The  ground  of  decision  in  Kennard  v.  Harris  was 
that  the  plaintifi^  by  accepting  the  costs  of  the  award,  had  admitted  it  to  be  valid.  No  such  in- 
ference can  be  drawn  here.  [Colkridgk,  J.  The  rule  you  seek  is,  in  form,  to  rescind  the 
ludge's  order.]  That  part  of  the  order  which  regards  the  defendant's  costs  is  unconnected  with 
the  preceding  matter,  and  may  be  left  out  of  the  rule.  [Pattesov,  J.  The  costs  are  thote 
occasioned  by  the  amendment] 

Lord  DxirxAv,  C.  J.  The  order  may  have  been  wrong :  but  you  cannot  object  to  it  Tb* 
feoeipt  of  the  costs  imposes  a  personal  disability  on  you.    The  rule  must  be  discharged. 

PiTTxaov,  Co&imines  and  Wiohtvaji,  Js.,  coociured.  Rule  discharged  with  costft 
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arose,  whether  the  said  goods  seized  by  the  said  sheriff  of  Middlesex,  as 
aforesaid,  under  colour  of  the  said  writ  of  fieri  facias,  were,  at  the  time  of 
the  said  levy,  liable  to  be  seized  under  such  execution :  and  in  that  discourse 
the  plaintiffs  asserted  and  affirmed  that  the  said  goods  seized  by  the  said 
sheriff*  of  Middlesex  under  colour  of  the  said  writ  of  fieri  facias  were  not,  at 
the  time  of  the  said  levy,  liable  to  be  seized  under  tha  said  writ,  which 
assertion  and  affirmation  of  the  plaintiffs  the  defendant  then  contradicted 
and  denied,  and  then  asserted  and  affirmed  the  contrary  thereof;  And 
thereupon  afterwards,  to  wit,"  &c.,  uin  consideration  that  the  plaintiffs, 
at  the  instance  and  request  of  the  defendant  had  then  paid  to  the  defend- 
ant the  sum  of  5/.,  he  the  defendant  undertook  and  then  faithfully  pro- 
mised the  plaintiffs  to  pay  them  the  sum  of  10/.  if  the  goods  so  seized  as 
aforesaid  by  the  said  sheriff*  of  Middlesex,  under  colour  of  the  said  writ 
of  fieri  facias  were  not,  at  the  time  of  the  said  levy,  liable  to  be  seized 
under  and  by  virtue  of  the  said  writ  of  fieri  facias.  And  the  plaintiffs  in 
fact  say  that  the  said  goods  so  seized  by  the  said  sheriff*  of  Middlesex  under 
colour  of  the  said  writ  of  fieri  facias  were  not,  at  the  time  of  the  said 
levy,  liable  to  be  seized  under  the  said  writ  of  fieri  facias,  whereof  the 
defendant  afterwards,  to  wit,  on,"  &c.,  «  had  notice :  Whereby  the  de- 
fendant then  became  liable  to  pay,  and  ought  to  have  paid,  to  the  plain- 
tiff's the  said  sum  of  10/. :  yet  the  ^defendant,  not  regarding  his  r«Q95 
said  promise  and  undertaking,  hath  not  as  yet  paid,"  &c.,  (the  10/., 
though  requested.)  <<  And  whereas  also,  heretofore,  and  after  the  reco- 
very of  the  said  judgment,  and  after  the  suing  and  prosecuting  out  of 
the  said  court  of  the  said  writ  of  fieri  facias,  and  after  the  said  en- 
dorsement and  said  delivery  thereof  to  the  said  sheriff*  of  Middlesex 
in  manner  and  form  aforesaid,  and  after  the  making  of  the  aforesaid 
levy,  and  before  the  making  by  the  defendant  of  the  promise  hereinafter 
mentioned,  to  wit,  on,"  &c.,  <<  a  certain  other  discourse,"  &c. :  as  before, 
stating  the  question  to  be, «  whether  the  plaintiff*s  were  or  are  such  assignees 
of  the  estate  and  eff*ects  of  the  said  Emily  Ann  Birch  as  aforesaid,"  which 
the  plaintiffs  asserted  and  the  defendant  denied :  with  the  promise  and  con- 
sideration as  before,  mutatis  mutandis :  allegation  that  plaintiff's  were  and 
are  such  assignees,  &c.,  and  of  notice  to  defendant,  and  refusal  by  him  to 
pay.  «  Yet  defendant,  not  regarding  his  said  last-mentioned  promise  and 
undertaking,  hath  not  as  yet  paid  the  last-mentioned  sum,"  &c. 

«  And  the  defendant,  in  his  own  person,  says  that  the  plaintiff's  ought 
not  to  have  or  maintain  their  aforesaid  action  thereof  against  him :  because 
he  says  that,  though  true  it  is  that  the  said  first-mentioned  discourse  was 
had  and  moved  by  and  between  the  plaintiffs  and  the  defendant,  wherein 
the  said  first-mentioned  question  did  arise  as  aforesaid,  and  that  he,  the 
defendant,  did  undertake  and  promise  in  manner  and  form  as  the  plaintiffs 
have  above  in  that  behalf  alleged,  nevertheless,  for  plea  in  this  behalf,  the 
defendant  saith  that  the  said  goods  so  seized  by  the  said  sheriff*  of  Mid- 
dlesex under  colour  of  the  said,  writ  of  fieri  facias  were,  at  the  time 
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*2961  *^^^®  ®^^^  '®^'  liable  to  be  seized  under  such  writ  of  fieri  facias 
in  manner  and  form  as  the  defendant  hath  above  in  that  behalf 
alleged :  {sk)  and  of  this  the  defendant  puts  himself  upon  the  country,  &c. 
And  the  plaintiffs  do  the  like.  And,  as  to  the  second  question  abore- 
mentioned  between  the  said  parties,  the  plaintiffs  ought  not  to  have  or 
maintain  their  aforesaid  actum  thereof  against  him  ;  because  he  says  that, 
though  true  it  is  that  the  said  last-mentioned  discourse,"  &c.,  (as  before) 
«  nevertheless,  for  plea  in  this  behalf,  the  defendant  saith  that  the  plaintiffs 
were  not,  nor  are,  such  assignees  of  the  estate  and  effects  of  the  said  £mily 
Ann  Birch  as  aforesaid,  in  manner  and  form  as  the  plaintiffs  have  in 
that  behalf  alleged :  and  of  this  the  defendant  puts  himself  upon  the  coun- 
try, &c.  And  the  plaintiffs  do  the  like."  Then  followed  a  venire  facias 
to  22d  November,  respited  to  15th  April,  1843,  unless,  &c.  (Nisi  Prius 
clause  for  1st  Febniary,  1843,  Westminster  Hall,  Middlesex.) 

i<  Which  said  several  issues^  in  manner  aforesaid  joined  between,"  &c.; 
the  transcript  then  stated  a  trial  at  the  Nisi  Prius  sittings  after  Hilary  term, 
in  Febniary,  1843,  at  Westminster,  before  Wightman,  J.,  sitting  in  the 
place  and  stead  of  Lord  Denman,  C.  J. ;  when  the  defendant's  counsel 
admitted  that,  if  the  plaintifis  were  entitled  to  the  verdict  on  the  second 
issue,  they  would  be  also  entitled  to  the  verdict  on  the  first  issue.  It  then 
stated  that,  in  support  of  the  second  issue,  plaintiffs  gave  in  evidence  a  fiat 
in  bankruptcy  against  E.  A.  Birch,  therein  described  as  lodging-house 
keeper,  trader,  dealer  and  chapwoman ;  which  fiat  was  duly  filed,  &c. ; 
*2971  ^^^  ^^^  ^adjudication  of  bankruptcy,  and  appointment  of  plaintifis 
as  assignees.  The  transcript  then  set  forth  the  evidence  given  to 
show  that  E.  A.  Birch  was  a  trader,  and  the  direction  of  Wightman,  J., 
thereupon,  namely,  that,  <Mf  the  said  jurors  should  be  of  opinion  that 
the  said  E.  A.  Birch  kept  a  house  for  the  reception  of  persons  who  might 
choose  to  come  and  lodge,  and  supplied  them,  during  their  stay,  with  pro- 
visions and  other  articles,  wine  amongst  others,  intending  to  make  a  profit 
thereby,  then  that  she  came  under  the  description  of  a  keeper  of  an  hotel, 
within  the  meaning  of  the  statute."  To  which  the  counsel  for  the  de- 
fendant below  excepted. 

The  transcript  then  set  out  the  postea,  with  the  verdict  of  the  jury ; 
who,  «  as  to  the  first  issue  within  joined  between  the  parties,  say,  upon 
their  oath,  that  the  said  goods  so  seized  by  the  said  sheriff  of  Middlesex 
under  colour  of  the  said  writ  of  fieri  facias  were  not,  at  the  time  of  the 
said  levy,  liable  to  be  seized  under  such  writ  of  fieri  facias  in  manner  and 
form  as  the  defendant  hath  within  in  that  behalf  alleged.  And,  as  to  the 
last  issue  within  joined  between  the  said  parties,  the  jurors,"  &c.,  «say 
that  the  said  plaintiffs  were  and  are  such  assignees  of  the  estate  and  effects 
of  the  said  E.  A.  Birch,  in  manner  and  form  as  the  said  plaintiflls  have 
within  in  that  behalf  alleged.  And  they  assess  the  damages  of  the  said 
plaintiffs,  by  reason  of  the  not  performing  of  the  within  mentioned  pnh 
miaes  and  undertakings,  over  and  above  their  costs  and  charges,"  Ac, 
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Min  that  behalf  expended,  to  one  shilling,  and  for  those  costs  and  charges 
to  forty  shillings."  Then  followed  a  suggestion  hy  the  plaintiffs  below, 
that,  after  the  finding  of  the  verdict,  to  wit,  on  13th  of  October,  1843, 
George  Gibson  died,  and  the  other  plaintiffs  survived  •him,  with  r#2Qft 
a  nient  dedire  by  the  defendant  below;  << therefore  let  all  further 
proceedings  in  this  cause  at  the  suit  of  the  said  George  Gibson  be  stayed. 
And,  upon  this,  the  said  John  Simmonds,  William  Ayscough  Wilkinson, 
and  John  Allsup  pray  judgment  against  the  said  defendant  of  and  upon 
the  premises.  Therefore  it  is  considered  that  die  said  John  Simmonds, 
William  Ayscough  Wilkinson  and  John  Allsup  do  recover  against  the  said 
W.  H.  King  their  damages^  costSy  and  charges^  by  the  jurors  aforesaid  in 
form  aforesaid  assessed." 

Error  was  assigned  upon  this  judgment,  in  the  usual  form,  on  the  ground 
taken  in  the  bill  of  exceptions. 

Joinder  in  error. 

Watson  on  the  previous  day  obtained  a  rule  nisi  to  quash  the  writ  of 
error,  (a)     At  the  sittings  in  error  after  last  Hilary  term,  (6) 

Pashley^  for  the  plaintiff  in  error,  the  defendant  below,  showed  cause.(6) 
The  defendants  in  error  now  insist  that  the  question  on  the  bill  of  excep- 
tions cannot  be  discussed,  for  that  a  writ  of  error  does  not  lie  on  an  issue 
like  this,  and  that  the  writ  must  therefore  be  quashed.  In  answer,  the 
plaintiff  in  error  contends:  first,  that  the  writ  of  error  is  properly  brought; 
secondly,  that,  even  if  it  be  not,  this  court  cannot  quash  it. 

First.  The  argument  on  the  other  side  must  go  the  length  of  showing 
that  it  was  intended,  by  stats.  1  &  2  W.  4,  c.  68,  and  1  &  2  Vict.  c.  45, 
to  give  the  judge  who  is  applied  to  by  the  party  asking  for  an  issue  dis- 
cretionary *power  to  direct  a  proceeding  which  shall  not  be  sub-  rmcmtk 
ject  to  examination  by  a  higher  authority.  That  would  be  taking  ^ 
away,  without  express  words,  the  common  law  right  of  the  subject  to 
bring  error  upon  all  awards  of  a  court  of  record  which  are  in  the  nature  of 
a  judgment.)  [Tindal,  C.  J.  How  do  you  distinguish  between  such  an 
issue  as  this,  and  one  directed  by  a  court  of  equity  ?]  The  proceedings 
are  not  analogous.  In  O*  Connor  v.  Moloney  6  CI.  &  Fin.  572,  the  Court 
of  Chancery  in  Ireland  granted  a  new  trial  of  an  issue  directed  by  that 
court ;  and  it  ordered  that  the  verdict  obtained  on  the  first  trial  of  the 
issue  might  be  given  in  evidence  on  the  second.  On  appeal  to  the  House 
of  Lords,  Lord  Cottenham,  C,  explained  the  difference  between  a  ver- 
dict on  such  an  issue  and  a  verdict  in  an  ordinary  legal  proceeding, 
pointing  out  that,  when  the  Court  of  Chancery  orders  a  new  trial  on  an 
issue  directed  by  itself,  the  verdict  on  the  first  trial  is  not  set  aside,  (p. 
590.)  But  here  the  Court  of  Queen's  Bench  could  not  direct  a  new  trial 
on  the  feigned  issue  without  setting  aside  the  verdict  already  given.  The 

(a)  TbM  was  the  role  mentioned  in  p.  S9S,  note  (a)  ante,  the  amendments  on  the  reeeid 
tttving  been  made  since  the  enlargement 

(6)  February  1st,  1845.  Before  Tindal,  C.  J.,  Coltman  and  Craaswell,  Js.,  and  Paite, 
AUniM,  Rolfe,  and  Piatt,  Bs. 
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Court  of  Chancery  is  not  bound  by  the  result  of  a  feigned  issued  directed 
by  itself;  2  Story  on  Equity  Jurisprudence,  907,  908,  (4th  ed.,)  ch.  39, 
8.  1447  ;  the  common  law  courts  are  bound  by  the  verdict  and  judgment 
under  stat.  1  &  2  W.  4,  c.  58.  On  a  feigned  issue  directed  by  the  Court 
of  Chancery  there  is  no  judgment:  here  diere  must  be  a  judgment  under 
sect.  2,  and  money  paid  into  court  cannot  be  taken  out  till  the  judgment 
is  signed ;  Cooper  v.  Lead  Smelting  Company^  9  Bing.  634.    [Alderson, 

B.  Sect.  2  says  that  the  judgment  «  shall  be  final  and  conclusive  against 
*3001    ^^  parties."]    That  is  final  *in  the  ordinary  sense  of  the  word, 

namely,  final  unless  reversed  on  being  regularly  reviewed.  The 
writ  of  error  is  matter  of  right.  In  Gee  v.  SwanUj  9  M.  &  W.  685,  a  ne^ 
trial  was  moved  for,  because  there  had  been  no  distringas  juratores  :  but 
the  court  refused  to  interfere  on  motion,  though  the  fact  did  not  appear  on 
the  record,  because  there  might  be  error  coram  nobis.  The  power  to  di- 
rect an  issue  for  ascertaining  a  disputed  fact,  though  not  raised  by  the 
parties  on  the  record)  existed  at  common  law  (though  it  seems  to  have 
been  strictly  limited;  Story  on  Bailments,  pp.  84 — 86,  ss.  110,  111,  112. 
ed.  London,  1839  ;  2  Story  on  Equity  Jurisprudence,  936,  (4th  ed.,)  ch. 
41,  s.  1478 ;  Lord  Cottenham,  C,  in  Crawshay  v.  TTiomtorij  2  Myl.  & 

C.  121.  The  right  of  having  errors  in  legal  proceedings  corrected,  either 
by  writ  of  error  or  certiorari,  can  be  taken  away,  whether  in  common  law 
or  statutory  proceedings,  and  whether  under  an  old  or  new  jurisdiction,  by 
express  enactment  only  ;  RexY.  Jukes ^  8  T.  R.  542  ;  Hartley  v.  Hooker, 
2  Cowp.  523 ;  Rex  v.  Wadley,  4  M.  &  S.  508 ;  Groenvelt  v.  BurweU,  1  Salk. 
263.  The  bill  of  exceptions  is  given  by  1  st.  13  Ed.  1,  (West.  2,)c.  31 ; 
and,  from  Lord  Coke's  commentary,  2  Inst.  427,  it  manifestly  is  applica* 
ble  to  every  ruling  of  a  court  on  a  trial  by  jury.  And  therefore,  in 
Strother  v.  HtUchinsony  4  New  Ca.  83,  it  was  held  to  lie  on  a  nonsuit  by 
the  sheriff*  in  the  county  court.  It  is  true  that,  in  Rex  v.  Preston 
on  the  HiU,  Ca.  K.  B.  temp.  Hardw.  249,  S.  C.  Burr.  Sett.  Ca.  77,  81, 
2  Str.  1040,  (a)  it  was  held  that  a  bill  of  exceptions  does  not  lie  against  a 
decision  on  an  appeal  at  quarter  sessions  :  but^that  is  because  the  sessions 
•^ni  1     ^^^  ^^  ^^^  position  of  both  judge  and  jury ;  and  'there  Lord  Hard- 

-*  wicxE  expressed  regret  that  the  decision  could  not  be  reviewed. 
In  RexY.  Hanson^  4  B.  &  Aid.  519, 521,  Abbott,  C.  J.,  said,  of  a  statutory 
conviction  before  justices  :  <<  The  rule  of  law  is,  that  although  a  certiorari 
lies,  unless  expressly  taken  away,  yet  an  appeal  does  not  lie,  unless  ex- 
pressly given  by  statute  :"  and  this  was  adopted  in  Regina  v.  Stocky  8  A. 
&  E.  405.  The  right  to  bring  writ  of  error  on  a  judgment  of  a  court  of 
record  must  be  at  least  as  high  as  the  right  to  bring  up  by  certiorari  a 
proceeding  before  justices.  «  Every  court  of  record  is  the  king's  court, 
albeit  another  may  have  the  profit,  wherein  if  the  judges  do  err,  a  writ  of 
error  doth  lie ;"  Co.  Lit.  117  b.  «  Error  lies  of  any  judgment  in  a  court 
of  record ;"  Com.  Dig.  Pleader^  (3  B  7.)    Here  there  is  a  judgment;  the 

(a)  And  see  Bill.  N.  P.  316. 
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record  states,  "  It  is  considered"  that  the  plaintiffs  below  « recover" 
against  the  defendant  below  <<  their  damages,  costs  and  charges."  «  Si 
home  port  un  brief  de  faux  judgment  en  bank  sur  un  judgment  done  en 
ancient  demesne,  et  revers  le  jugement  la,  un  brief  d'error  gist  sur  cest 
judgment,  car  ceo  est  un  matter  de  record  ;"  1  Rol.  Abr.  744,  Error  (F), 
pi.  2.  <(  Writs  of  error  are  to  be  directed  to  them  that  have  the  custody 
of  the  recoi'd  wherein  any  judgment  is  given:"  4  Inst.  105.  The  writ 
of  error  lay  at  common  law  from  the  Court  of  King's  Bench  to  Parliament, 
(t.  e.  the  Upper  House,)  though  not  technically  ex  debito  justitiae,  but 
upon  petition  of  right ;  4  Inst.  21.  It  is,  however,  not  the  less  a  matter 
of  right,  as  appears  from  Viscount  Canterbury  y.  The  Attorney 'General^ 
1  Phillips,  306,  307,  Com.  Dig.  Parliament,  (L  1.)  Anciently,  the 
jadges  of  the  Court  of  Queen's  Bench  themselves,  if  they  could  not  agree, 
adjourned  the  case  into  the  Court  of  Error,  as  appears  *from  Co.  r^oAo 
lit.  71  b,  72  a,  and  Com.  Dig.  Parliament,  (L  6.)  St.  27  Eliz.  '• 
c.  8,  enabled  the  party  to  bring  error  from  the  King's  Bench  to  the  Ex- 
chequer Chamber,  before  the  judges  of  the  Common  Pleas  and  barons  of 
the  Exchequer :  and,  finally,  stat.  11  G.  4,  &  1  W.  4,  c.  70,  s.  8,  made 
it  necessary  that  such  error  should  be  brought,  in  the  first  instance,  into 
the  Court  of  Exchequer  Chamber  as  now  constituted.  The  party's  right 
to  issue  the  writ  is  not  qualified  at  all.  [Alderson,  B.  You  contend  that, 
on  the  judgment  upon  an  issue  directed  by  an  interpleader  rule,  you  can 
bring  a  writ  of  error  and  carry  the  case  up  to  the  House  of  Lords.  Sup* 
pose  that,  in  a  case  not  concerning  the  sheriff",  A.  sues  B.  in  the  Queen's 
Bench,  and  B.  obtains  au  order  for  an  issue,  on  the  ground  that  C,  a  third 
party,  claims  ;  and  that  then  the  court  stays  the  proceedings  in  the  suit  be* 
tween  A.  and  B.  and  directs  an  issue  between  A.  and  C. ;  that,  upon  the 
jadgment  on  this  issue,  a  bill  of  exceptions  is  tendered,  and  the  case  is 
^ken  by  error  into  the  Exchequer  Chamber  and  House  of  Lords  ;  and  C, 
succeeds  in  the  House  of  Lords.  Then  the  Court  of  Queen's  Bench  has 
to  decide  upon  the  suit  between  A.  and  B. ;  and  the  party  who  is  unsuc- 
cessful in  this  suit  may  go  to  the  Exchequer  Chamber  and  the  House  of 
Lords.  Thus  the  proceedings  will  go  from  the  Queen's  Bench  to  the 
House  of  Lords,  back  to  the  Queen's  Bench,  and  up  to  the  House  of 
Lords  again.]  That  is  a  less  extravagant  result  than  that  a  party  should 
be  concluded  by  an  interlocutory  proceeding,  the  correctness  of  which  is 
not  to  be  examined  into.  And,  in  fact,  the  same  objection  might  be  made 
to  any  venire  de  novo  awarded  by  the  House  of  Lords.  [Alderson,  B. 
A  third  party,  by  stat.  1  &  2  W.  4,  o.  58,  s.  1,  may  be  made  defendant 
in  the  original  action :  what  means  are  *there  of  inquiring  into  r*oM 
the  correctness  of  such  a  decision }]  That  is  a  mere  exercise  of  *- 
discretion  as  to  the  shaping  the  issues,  not  a  dealing  with;  the  question 
which  the  issue  raises.  It  must  be  assumed  that  the  courts  are  liable  to 
err  m  law,  as  was  remarked  by  CoLTBiAN,  J.,  in  QLConnell  v.  The  Qiieen^ 
VOL.  VII.  23 
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11  CI.  &  F.  155,  276.  (a)  [Alderson,  B.  Why  do  you  give  to  the  word 
« final,"  in  sect.  2,  an  interpretation  difierent  as  to  collateral  matter 
from  that  which  you  give  it  as  to  the  decision  in  the  suit  ?]  The  legisla- 
ture might  find  it  necessary  to  make  the  decision  on  the  collateral  matter 
final,  on  account  of  the  difficulty  of  reviewing  an  exercise  of  discretion  ; 
but  that  reason  is  inapplicable  to  a  decision  on  matter  of  law.  In  Snook 
V.  Mattock^  5  A.  &  E.  239,  the  Exchequer  Chamber  quashed  a  writ  of  er- 
ror brought  on  an  objection  to  the  declaration  in  a  feigned  issue  as  setting 
up  invalid  customs:  but  Lord  Lyndhurst,  C.  B.,  said :  <<  The  case  of  a 
special  verdict,  or  a  bill  of  exceptions  upon  a  feigned  issue,  is  very  dif- 
ferent:"  and  Parke,  B.,  said  :  «  Has  it  been  decided  that  error  cannot  be 
brought  on  a  feigned  issue  ?  We  have  entertained  a  bill  of  exceptions  on 
such  an  issue."  There  it  was  presumed  that  the  parties,  on  an  application 
fi)r  a  mandamus,  which  the  Queen's  Bench  may  in  its  discretion  grant  or 
refuse,  had  agreed  to  the  form  of  the  issue :  and  it  was  held  not  open  to 
either  of  them  to  object  to  an  issue  so  framed.  [Parke,  B.  Perhaps  that 
is  going  too  far.  Why  may  not  the  Court  of  Queen's  Bench,  if  not 
satisfied  on  the  affidavits,  shape  the  question  on  which  they  wish  to  be  in- 
fi)rmed  ?  This,  however,  does  not  affect  your  argument.]  At  any  rate, 
the  court  in  the  present  case  must  act  upon  the  result  of  the  trial  of  the 

*3041  ^^^^^ '  ^^  ^^^^  ^^  °^^  ^  *^"  ^^  application  for  a  mandamas. 
-'  The  dicta  in  Snook  v.  Mattock^  5  A.  &  E.  239,  cannot  be  unde^ 
stood  as  confining  the  right  to  a  writ  of  error  to  the  case  where  there  is 
a  consent  of  the  parties.  Consent  alone  cannot  give  jurisdiction ;  Ltmh 
rence  v.  WUcocky  11  A.  &E.  941,  where  many  cases  on  this  subject  are 
reviewed ;  JYichoh  v.  Chalie^  14  Ves.  265,  267.  [Alderson,  B.  I  think 
the  case  referred  to  by  Parke,  B.,  in  Snook  v.  Mattock^  is  Armstrong  v. 
LeunSy  2  C.  &  M.  274 ;  (6)  there  the  parties  consented  :  but  the  case  pe^ 
haps  goes  too  far.] 

Secondly,  this  court  has  no  power  to  quash  the  writ  of  error  on  motion, 
even  if  error  do  not  lie  ;  they  should,  on  that  assumption,  give  some  judg- 
ment, as  to  affirm,  reverse,  or  order  that  the  parties  should  go  without  day. 
Otherwise  their  decision  cannot  be  reviewed  in  the  House  of  Lords.  The 
whole  power  of  the  court  is  derived  from  stat.  1 1  G.  4,  &  1  W.  4,  c.  70,  s.  8, 
which  gives  no  authority  to  quash  on  motion.  There  is  no  defect  of  juris* 
diction  on  the  face  of  the  proceedings.  It  is  said  that  the  record  shows 
that  this  is  not  a  properly  legal  proceeding,  because  the  issue  appears  to 
have  been  tried  in  pursuance  of  stat.  1  &  2  W.  4,  c.  58.  But  that  statute  is 
applied  only  to  enforce  legal  claims,  as  may  be  collected  from  Roach  v. 
Wrighty  8  M.  &  W.  155.  [Parke,  B.  I  believe  that  is  now  fully  under- 
stood.] Viscount  Saye  and  Seal  v.  SlephenSy  Cro.  Car.  135,  142,  (c)  was 
cited  in  moving  for  this  rule,  but  is  inapplicable.     There  the  question 

(a)  And  tee  CI.  and  F.  898,  393,  per  liord  Gottenhani. 
\b)  See  Leufit  v.  jirmMtropgf  3  Myl.  6l  K.  46,  62. 

(c)  See,  as  to  quashing  the  allowance  of  m  writ  of  error,  Jtma  t.  De  ImU,  3  Bing.  ltti 
JMnct  V.  Netplands,  3  DowL  N.  8.,  716. 
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was,  if  the  Court  of  King's  Bench  would  allow  a  writ  of  enet  to  remove 
a  record  of  that  court  into  the  •Exchequer  Chamber  under  stat.  27  ^^oqk 
Eliz.,  c.  8 ;  and  the  point  of  law  discussed  was  whether  the  statute  ^ 
applied  to  actions  of  scandalum  magnatum,  which  are  not  mentioned  in  it. 
In  Davies  v.  Lowndes^  7  M .  &  Gr.  762, 801,  the  Court  of  Common  Pleas, 
adopting  the  view  of  Lord  Lyndhurst,  C,  (a)  said  that,  by  analogy  to  the 
practice  of  their  own  and  the  other  courts  of  Westminster  Hall,  they  would 
not,  on  a  summary  application  from  which  there  could  be  no  appeal,  decide 
a  question  involving  the  final  determination  of  the  rights  of  the  parties, 
when  the  Same  question  could  be  raised  on  the  record  and  submitted  to  a 
court  of  appeal.  Motions  to  quash  writs  are,  on  this  principle,  not  generally 
favoured.  In  Snook  v.  Mattock^  5  A.  &  E.  239,  two  judges  of  the  Court 
of  Queen's  Bench  expressed  doubt  as  to  the  power  of  the  Court  of  Exche- 
quer Chamber  to  quash  a  writ  of  error.  It  is  said  that  this  action  appears 
not  to  be  regularly  commenced  by  writ.  Btit  that  is  not  essential  to  pla- 
cing a  party  on  the  record.  Bracton  says,  fol.  413  b,  B.  5,  c.  17,  §  2,  «<  non 
potest  quis  sine  brevi  agere,  cum  non  teneatur  alius"  (aliquis)  «sine  bre\'i 
respondere  rdsi  gratis  voluerity  et  ex  hoc  ei  non  injuriatur,  cum  scienti  et 
Tolenti  non  fit  injuria."  Here  the  statute  brings  the  party  into  court.  A 
judge  may  be  declared  against  in  his  own  court  without  writ.  [Tin- 
DAL,  C.  J.  Would  error  lie  on  such  a  bill.^  That  would  carry  you  a 
great  way.  There  is  a  statute  providing  for  error  in  an  action  brought  on 
a  bill  of  Middlesex,  stat.  27  Eliz.  c.  8.](fr)  The  record,  in  form,  dis- 
closes a  judgment  in  an  action  on  promises. 

*  Watson  and  Cleashyy  contra.  First,  no  error  lies  except  on  |.«qrtc 
an  action  commenced  by  writ,  which  this,  on  the  record,  appears  *• 
not  to  be.  None  of  the  general  language  cited  as  to  writs  of  error  applies 
to  such  a  case.  The  passage  from  Bracton  is  inapplicable,  because  no 
consent  of  parties  appears  on  the  record,  nor,  in  fact,  is  there  any  such 
consent.  The  court  of  Queen's  Bench,  on  the  application,  might  have 
referred  the  facts  to  the  Master :  their  power  of  ordering  an  issue  is  com- 
pulsory. Regina  v.  Marriott^  12  A.  &  E.  35,  (c)  illustrates  the  nature  of' 
the  discretion  exercised,  in  cases  of  disputed  fact,  upon  applications  to 
the  court :  the  court  there  did  not  require  the  consent  of  the  parties  to  the 
issue.  All  writs  of  inquiry  are  tried  under  an  analogous  power.  Under 
stat  1  &  2  W.  4,  c.  58,  s.  1,  the  court  may  direct  either  an  action  or  an 
i^ue.  [Alderson,  B.  The  words  at  the  end  of  that  section,  <(as  may 
appear  to  be  just  and  reasonable,"  override  the  whole.]  The  judgment 
n^  relied  upon  for  the  platntiiT  in  error :  but  the  judgment  is  a  provision 
of  the  statute,  not  for  the  purpose  of  giving  the  damages  and  costs  awarded, 
but  to  decide  the  fact  in  dispute :  the  ordinary  consequences  of  a  judg^- 
OMut  do  not  attach.     [Rolfe,  B.    The  determination  of  the  judge,  under' 

(«)  Dttvia  ▼.  Loumda,  1  PhilliiM,  328. 

(&)  See  MeUor  ▼.  Spateman,  1  Siiund.  339»  346,  g,  note  (4). 

\H^^l'r)V9Eegimi^.TluJuttietio/Worcutirihin,  See PfictT.QmrmB,  13 A. &B.7Sii 
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Stat.  1  &  2  Vict.  c.  45,  s.  2,  whether  there  shall  be  any  interpleader  at  all, 
clearly  is  final,  subject  to  the  review  of  the  court  to  which  the  judge  be- 
longs.]   An  order  for  an  interpleader  directed  in  Chancery  is  subject  to 
appeal,  and  may  be  taken  to  the  House  of  Lords :  an  order  for  an  inter- 
pleader under  this  statute  cannot.     That  shows  that  the  finality  spoken  of 
*^071     ^"  ^^^  statute  is  of  a  different  kind  from  the  finality  of  *the  other 
proceeding,  which  is  subject  to  review.     Sect.  7  of  stat.  1  &  2 
W.  4,  c.  58,  allows  the  rules,  orders,  &c.,  to  be  entered  of  record,  with 
dates  in  the  margin,  to  be  evidence  in  future  times  and  to  enforce  pay- 
ment of  costs.     There  is  no  analogy  between  a  record  so  made  up  and  an 
ordinary  record  of  a  judgment  on  promises.    If  the  judgment  on  such  an 
issue  be  entered  up  in  the  ordinary  way,  it  will  be  set  aside  ;  Dickenson  v. 
Eyre,  (a)     The  reversal  of  this  judgment  would  not  prevent  the  Court  of 
Queen's  Bench  from  ordering  the  money  to  be  paid  out  of  court,  and  this 
court  could  not  direct  restitution :  thus  the  writ  of  error  is  utterly  inappli- 
cable to  the  machinery  constructed  by  the  statute.     In  Clayton  y.  Lord  JVu- 
gerU^  8  Jurist,  867,  (6)  Vice  Chancellor  K.  Bruce  held  that  a  writ  of  error 
would  not  lie  upon  a  feigned  issue  directed  by  Chancery,  except  by  con- 
*^nfil     '^®"**      Thdi  was  upon  the   •authority  of  Armstrong  v.  Lewis^ 
■•    2  C.  &  M.  274 ;   Lewis  v.  Armstrong,  3  Myl.  &  K.  45,  where 
there  wfts  a  consent  of  parties,  and  which  was  the  case  referred  to  by 
Parke,  B.,  in  the  dictum  cited  from  Snook  v.  Mattock^  5  A.  &  £.  242. 
[Pashley.    The  Vice  Chancellor  must  have  ultimately  assumed  that,  as  a 
matter  of  law,  error  would  lie  ;  for  the  consent  of  parties  could  not  have 
given  jurisdiction,  but  was  important  only  as  a  reason  for  the  court  of 
equity  not  interfering  with  the  legal  right.]     The  statute  West.  2d,  ( 1  stat. 
13  Ed.  1,)  c.  31,  gives  the  bill  of  exceptions  only  where  a  party  "is  im- 
pleaded," « implacitatus,"  &c.     Here  the  plaintiff  below  has  not  been  im- 
pleaded as  the  record  shows.     Before  stat.  11  G.  4,  &  1  W.  4,  c.  70,  s.  8, 

(a)  DICKENSON  v,  EYRE.    May  27,  1839. 

On  Tenlict  apon  a  feigned  iMue  under  the  Interpleader  Act,  1  dc  2  W.  4,  c.  58,  judgment  ought 
not  to  be  entered  up  as  in  an  ordinary  suit,  and,  if  ao  entered,  is  a  nullity  and  may  be  set 
aside  at  any  time.    The  judgment  must  be  entered  up  in  the  mode  directed  by  the  statute. 

FBroniD  issue,  directed  under  stat  I  dc  2  W.  4,  c  58,  to  try  the  validity  of  a  judgment 
obtained  by  a  third  party  against  Eyre.  Verdict  for  plaintiff,  damages  If.,  costs  40$.  Judg- 
ment was  entered  up,  and  costs  taxed,  in  the  ordinary  way.  A  rule  nisi  was  obtained  to  set 
aside  the  judgment  B,  Andrews  showed  cause,  and  contended  that  sect  7  of  stat  1  dc  2  W.  4. 
c;  58,  was  not  imperative,  the  word  being  **  may ;"  and  that  the  case  of  judgment  on  yerM 
was  not  there  contemplated.  He  also  argued  that  the  defendant  had  applied  too  late.  Piatt 
and  Peacock^  contra,  contended  that  the  ordinary  mode  of  entering  judgment  was  not  applicable, 
referring  to  Wright  v.  Dot  dtm,  Taihamy  I  A.  dc  E.  5,  note  (a),  and  Lambirth  v.  Barringtoiit 
4  Dowl.  P.  C.  126.  And  that,  as  the  proceeding  was  a  nullity,  the  objection  as  to  time  ooold 
not  arise ;  Mortimer  v.  Piggott^  2  Dowl.  P.  C.  615.  See  S.  C.  4  A.  dc  E.  363,  noto  ((/);  Elatf 
chenay  v.  Burt,  4  Q.  B.  707, 709, 710.  The  Court,  Lord  DairvAjr,  C.  J.,  LiTTLBniLs,  Pat- 
TBSOM  and  Wjlliahs,  Js.,  said  that  judgment  could  not  be  entered  up  in  this  manner;  PaT' 
TBsoN,  J.,  adding  that,  if  it  could,  a  writ  of  error  would  lie,  for  which  reason  this  court  had  n 
fused  to  allow  judgment  to  be  entered  up  on  a  feigned  issue  directed  by  the  Court  of  Chance^ 
Rule  absolute.     In  the  argument  reported  in  the  text,  this  case  was  cited  from  7  DowL  P.  C.  7S1* 

{b)  Since  reported,  less  fully,  in  1  CoUyer,  362. 
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error  from  the  Queen's  Bench  lay  only  in  cases  where  the  action  was  com- 
menced there  by  bill  or  by  original  out  of  Chancery ;  that  statute  did  not 
enlarge  the  number  of  cases  on  which  error  may  be  brought,  but  only 
changed  the  tribunal  and  modified  the  proceedings.  To  what  amount 
would  bail  in  error  be  required  on  this  judgment  ? 

Secondly.  If  this  court  see  by  the  record  that  they  have  no  jurisdic- 
tion to  entertain  the  writ  of  error,  they  will  quash  it.  [Manningy  Serjt., 
amicus  curiae,  referred  to  Tokon  v.  Kaye^  6  M.  &  G.  536.  (a)]  If  there  be 
no  jurisdiction,  the  court  can  neither  reverse  nor  affirm ;  Hartop  v.  Holty 
5  Mod.  229.  Stat.  4  Ann.  c.  16,  s.  25,  speaks  of  quashing  for  variance 
from  the  record.  (6)  Here  there  is  a  variance  between  the  writ  of  error, 
which  speaks  of  judgment  in  a  plaint  in  an  action  on  promises,  and  the 
transcript,  which  shows  that  there  has  been  no  such  plaint.  In  Snook  v. 
KMatlockf  5  A.  &E.  242,  no  doubt  was  suggested  by  the  court  rtoQQ 
of  error  as  to  the  proper  mode  of  acting :  it  was  taken  for  granted  ^ 
that,  if  the  writ  did  not  lie,  it  must  be  quashed.  And  this  court  is  the  proper 
court  for  quashing  the  writ ;  Lloyd  v.  Skutty  1  Doug.  350.  Whether  the 
judgment  be  right  or  wrong  is  not  the  question,  but  whether  it  can  bo 
examined  here ;  which  shows  that  the  proper  course  is  neither  to  affirm 
nor  reverse.  In  Bicketts  v.  Lewis ^  2  Cr.  &  J.  11,  S.  C.  2  Tyrwh.  15,  the 
Court  of  Exchequer  Chamber  struck  out  a  case,  as  not  being  properly 
brought  before  them  under  stat.  11  G.  4,  &  1  W.  4,  c.  70,  s.  8. 

Cur.  adv,  vtUL 

TiNDAL,  C.  J.,  now  delivered  judgment. 

On  the  motion  of  Mr.  Watson  to  quash  the  writ  of  error  in  this  case, 
two  questions  arose,  both  of  them  deserving  of  consideration.  The  first, 
>^helher  any  writ  of  error  lies  on  the  judgment  of  the  Court  of  Queen^s 
Bench  on  a  feigned  issue,  directed  under  the  interpleading  act,  1  &  2  W. 
4,  c.  58 ;  the  second,  whether  this  court,  if  the  writ  of  error  does  not  lie, 
has  a  power  to  quash  it. 

The  first  question  is  of  considerable  importance  and  some  difficulty. 
It  depends  upon  the  construction  of  the  act.  It  was  argued,  and  with 
great  appearance  of  reason,  by  Mr.  Pashleyy  that  it  could  not  be  supposed 
to  be  the  intention  of  the  legislature  to  deprive  either  of  the  litigant  par- 
ties of  the  rights  to  which  they  would  respectively  have  been  entitled  if 
they  had  brought  actions  against  the  staJceholder,  in  which  case  they 
would  *have  been  able  to  tender  bills  of  exceptions  and  sue  out  rtoiQ 
Writs  of  error ;  and,  consequently,  it  must  be  supposed  that  the 
act  intended  that  both  rights  should  be  retained,  whether  the  proceeding 
was  by  action  or  feigned  issue,  and  that  a  judgment  on  the  feigned  issue 
may  therefore  be  conjectured  to  have  been  required  by  the  7th  section  for 
this  very  purpose,  it  not  being  usual  to  enter  any  judgment  on  ordinary 
feigned  issues  directed  by  the  Court  of  Chancery  or  a  court  of  common 

(a)  And  see  note  (a)  to  Htrhert  y.  Snyer,  6  Q.  B.  983. 

(6]  See  %  Tidd*s  Pradioe,  1162,  (9tii  edit,)  and  itat  5  6.  1,  c  13,  i.  1. 
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law.  It  is  impossible  to  deny  that  there  is  a  great  deal  of  weight  in  thi 
argument.  But,  on  the  other  hand,  it  is  clear  that  the  statute  does  not 
proceed  upon  the  principle  that  the  rights  of  the  litigant  parties  should  re- 
main unimpaired ;  for  it  unquestionably  does  deprive  them  of  some  which 
they  would  have  had .  if  there  had  been  no  interpleader  order.  For  in- 
stance, the  court  or  a  judge  has  a  discretionary  power  over  costs,  which 
otherwise  the  parties  would  have  been  entitled  to  according  to  the  event : 
and  rules  and  orders  may  undoubtedly  be  made  by  which  the  trial  of  the 
action  or  issue^may  be  conducted  in  a  different  way  from  that  which  the 
parties  would  have  been  entitled  to  insist  upon  at  common  law :  the  issues 
may  be  narrowed  to  one  point ;  compulsory  admissions  may  be  required ; 
and  matters  which  were  inadmissible  in  common  actions  ordered  to  be 
received  in  evidence,  if  the  'justice  of*the  case  should  appear  to  require 
such  a  course.  All  these  are  pro  tanto  infringements  on  the  strict  right 
of  the  parties,  which  the  legislature  sanctions  for  the  sake  of  giving  a 
speedier  and  less  costly  remedy  than  by  bill  in  equity,  which  is  recited 
in  the  preamble  to  be  attended  with  expense  and  delay,  and  therefore  to 
require  a  remedy.  With  this  view,  the  decision  of  a  judge  or  the  court 
*3111  ^^  ^^^  ^question,  sometimes  of  considerable  nicety,  whether  the 
case  is  one  in  which  an  interpleader  ought  to  be  allowed,  is  final; 
whereas,  in  a  similar  case  before  the  statute,  the  suitor  would  have  had  a 
right  to  appeal  to  the  Lord  Chancellor  or  House  of  Lords. 

These  considerations  lead  us  to  think  that  it  was  not  the  intention  of 
the  legislature,  in  requiring  a  judgment  to  be  entered  on  the  feigned  issue, 
to  give  to  the  litigant  parties  the  powpr  of  bringing  a  writ  of  error  there- 
on, more  especially  as  it  is  not  required  that  a  writ  should  be  sued  out  in 
the  feigned  issue,  to  warrant  that  judgment.  Had  it  been  meant  that  the 
judgment  should  be  capable  of  being  reviewed  by  a  writ  of  error,  it  would 
have  been  provided  that  it  should  resemble  an  ordinary  judgment  in  an 
action.  The  judgment  without  a  writ  would  be  an  anomaly,  if  it  had 
been  meant  to  be  subject  to  a  writ  of  error. 

The  probability  is,  that  this  provision  was  inserted  in  the  second  sec- 
tion to  avoid  the  doubt  which  would  have  arisen  if  the  statute  had  pro- 
vided that  the  verdict  should  be  final :  for  then  it  would  have  been  ques- 
tionable if  the  court  had  any  power  to  review  it  and  set  it  aside.  But  if 
the  court  gave  judgment,  the  verdict  would  be  satisfactory,  and  the  case 
finally  disposed  of. 

In  effect,  the  feigned  issue,  and  the  judgment  thereon,  is  no  more  than 
an  interlocutory  proceeding  in  another  suit,  in  the  nature  of  an  interlo- 
cutory judgment  wherein  the  court  are  subsequently  to  act  in  disposing 
of  tlie  rights  of  parties  ;  and  it  has  already  been  decided  that  the  judg- 
ment so  called  in  the  second  section  is  not  a  judgment  to  be  entered  on 
record  in  the  ordinary  way,  but  in  the  special  manner  pointed  out  in  the 
seventh  section. 
*312]     *We  cannot,  therefore,  conclude  that  the  legislature  intended  that 
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a  feigned  issue,  under  the  act,  should  difler  from  an  ordinary  feigned  issue 
directed  by  a  court  of  equity  or  law,  in  which  issue  it  is  admitted  that 
there  can  be  no  writ  of  error,  and  consequently  no  bill  of  exceptions. 

The  object  of  the  act  was  to  save  trouble  and  expense  in  the  cases  in 
which  an  interpleader  is  usually  allowed :  and,  for  the  purpose  of  the 
more  speedy  and  less  costly  decision  of  disputed  rights,  an  equitable 
jurisdiction  is  given  to  the  court  or  judge,  and  a  large  discretion  is  vested 
in  them,  which  is  necessarily  accompanied  by  some  sacrifice  of  the  strict 
rights  of  the  litigant  parties. 

We  think,  for  these  reasons,  that  no  writ  of  error  will  lie  on  the  judg- 
ment signed  in  this  case,  which  does  not  resemble  the  judgment  in  an 
ordinary  action  ;  the  only  precedent  that  has  been  cited  to  the  contrary, 
the  case  of  Armstrong  v.  Lewis,  2  C.  &  M .  274,  {Leuns  v.  Armstrongs 
3  Myl.  &  K.  45,)  being  a  proceeding  by  consent  of  the  parties. 

The  second  question  is,  whether  this  court  has  power  to  quash  the  writ 
of  error. 

The  argument  for  the  plaintiff  in  error  is  that,  though  the  Court  of 
Chancery  has  the  power  to  quash  a  writ  of  error  for  any  defect  on  the  face 
of  it,  or  because  it  has  improperly  issued  to  remove  a  record  which  ought 
not  to  have  been  removed,  the  court  of  error  has  no  power  to  quash, 
except  for  some  fault  on  the  face  of  the  writ  itself,  as  where  it  appears  to 
have  issued  at  the  prayer  of  one  of  several  defendants  {Racket  v.  Heme^ 
Carthew,  7  ;  Walter  v.  Slokae,  1  Ld.  Raym.  71 ;  S.  C.  Carth.  367)  where 
all  *ought  to  have  joined,  or  where  it  is  to  remove  to  a  court  of  r«Qi  o 
error  of  limited  jurisdiction,  as  that  of  the  Exchequer  Chamber 
under  stat.  27  Eliz.  c.  8,  a  cause  of  action  appearing  on  the  face  of  the  writ 
not  to  be  within  it ;  or  where  it  is  brought  by  bail  to  reverse  the  original 
judgment  against  the  principal ;  Burr  v.  Attvoood,  1  Ld.  Raym.  328. 

On  the  other  hand,  it  is  contended  that  the  writ  may  be  quashed,  not 
only  for  a  want  of  authority  apparent  on  the  face  of  the  writ  itself,  on 
looking  at  the  writ  only,  but  also  for  a  similar  defect  where  it  appears  on 
the  comparison  of  the  writ  and  the  record  sent  up  in  pursuance  of  it ;  as 
for  instance,  if  it  appear  that  there  is  no  judgment  corresponding  with 
that  stated  in  the  writ,  and  which  the  court  of  error  is  thereby  authorized 
to  examine.     And  we  are  of  opinion  that  this  position  is  well  founded. 

The  statute  4  Ann.  c.  16,  s.  25,  recognises  the  power  to  quash  for  a 
variance  from  the  original  record,  and  gives  costs  to  the  defendants  in 
error.  This  shows  that  the  original  record  may  be  compared  with  that 
specified  in  the  writ :  and  in  Lilly's  Modern  Entries,  p.  229,  (a)  is  a  pre- 
cedent of  such  a  judgment,  where  the  record  sent  up  differed  from  that 
mentioned  in  the  writ  in  the  name  of  the  Justices  of  the  Common  Pleaa 
before  whom  the  plea  was. 

The  principle  appears  to  be,  that  the  court  is  to  quash  the  writ  as  useless^ 
vhen  they  find  that  the  record  sent  up  is  not  one  which  by  the  commission 

(a)  Jonn  t.  SUpktm* 
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contained  in  the  writ  of  error  they  have  the  power  to  examine.  And  this 
*3141  ^PP'^^^  ^  much  to  the  case  where  *the  record  sent  up  is  not  a 
judgment  which  can  be  examined  at  all,  (and  such  is  the  present,) 
as  it  does  when  the  record  is  one  which  varies  in  the  names  of  the  parties, 
or  other  particulars.  Thus,  if  there  be  no  judgment  when  the  writ  of 
error  is  returnable,  it  may  be  quashed  ;  WUsan  v.  Ingoldsbyy  2  Ld.  Raym. 
1179;  Canning  v.  Wright^  2  Ld.  Raym.  1531 ;  Gould  v.  CouUhurst,  1  Str. 
139 ;  Bejindoz  v.  Randolph,  2  Str.  834;  Vice  v.  Burton,  2  Str.  891 ;  Stevens 
V.  Ingram,  3  Taunt.  384.  Besides,  there  is  a  variance  in  this  particular 
instance.  Here  the  writ  of  error  is  to  examine  the  errors  in  an  alleged 
judgment  in  an  action  between  the  parties ;  the  record  produced  is  not 
a  judgment  in  an  action ;  and,  consequently,  as  the  court  has  no  power 
by  its  commission  to  decide  whether  there  is  any  error  or  not,  the  proper 
course  is  to  annul  or  quash  the  writ,  as  having  nothing  to  operate  upon, 
and  being  idle  and  useless. 

This  principle  was  acted  upon  in  Tolson  v.  Kaye^  6  M.  &  G.  536 ;  S.  C. 
7  Scott,  N.  R.  222,  in  which  the  writ  of  error  was  quashed  when  there 
was  no  final  judgment  upon  the  whole  record  returned,  and  so  nothing 
for  the  writ  to  operate  upon.  And  in  Snook  v.  Mattock,  5  A.  &  E.  239, 
there  was  a  similar  judgment,  when  it  appeared  that  the  judgment  was 
one  on  which  no  writ  of  error  lay.  It  is  true  that,  in  that  case,  the  Court 
of  Queen's  Bench  expressed  a  doubt  as  to  the  propriety  of  the  decision : 
but  that  was  probably  on  the  ground  that,  on  the  face  of  the  record,  it  did 
not  appear  that  the  issue  was  feigned.  On  this  record,  as  amended,  it 
*3151  ^^^^  ^  appear:  and  the  objection  that  has  been  so  *strongly  urged 
against  deciding  this  question  on  a  summary  application,  and 
thereby  depriving  the  party  of  his  appeal  to  a  higher  court,  is  not  well 
founded ;  for  there  can  be  no  doubt  but  that  a  writ  of  error  will  lie  on  the 
judgment  pronounced  on  this  record,  which  will  be  that  the  writ  of  error 
be  quashed.  Rule  absolute.(a) 

The  judgment  was  entered  up  as  follows : 

«  Afterwards,  on  Friday  the  9th  day  of  May,  a.  d.  1845,  came  into  the 
said  Court  of  Exchequer  Chamber  as  well  the  said  William  Henry  King, 
as  the  said  John  Simmonds,  William  Ayscough  Wilkinson  and  John  Allsup: 
and  the  said  J.  Simmonds,  W.  A.  Wilkinson  and  J.  Allsup,  said  that  the 
said  writ  of  error  by  the  said  W.  H.  King  in  form  aforesaid  prosecuted 
did  wrongfully  and  improvidently  issue,  for  this,  (to  wit,)  that,  by  the  said 
writ  aforesaid,  it  appeared  that  the  same  writ  of  error  was  prosecuted  by 
the  said  W.  H.  King  on  a  certain  judgment  given  in  the  said  court  of  our 
lady  the  queen  before  the  queen  herself  at  Westminster,  upon  certain  issues 
tried  in  the  said  court,  in  pursuance  of  a  certain  order  made  by  the  Right 
Honourable  Thomas  Lord  Denman,  on  the  14th  day  of  March,  a.  d.  1842, 
under  and  by  virtue  of  the  second  section  of  a  certain  act  of  parliament 
made,"  &c.,  (1  &  2  Vict.  c.  45,)  « intituled,"  &c.,  <<  in  a  certain  cause, 

(a)  See,  ai  to  judgmeat  on  m  leigiied  iesae,  Luard  t.  Butchtr,  8  Com.  B.  85S. 
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wherein  the  now  defendant  was  plaintiflf  and  the  said  Emily  Ann  Birch 
was  defendant,  and  in  pursuance  of  a  certain  other  order  made  by  the  Hon- 
ourable Mr.  Justice  Colehidge  in  the  said  cause  on  the  14th  *day  r^n-ic 
of  July,  A.  D.  1842,  whereby  it  was  ordered  <That  the  order  made  '■ 
in  the  said  cause  by  the  Right  Honourable  Lord  Denman,  on  the  14th  day 
of  March,  1842,  be  amended  by  directing  that  the  issue  to  be  tried  be  as 
to  the  liability  of  the  goods  to  be  seized  at  the  time  of  the  levy,  and  as  to 
the  title  of  the  assignees  thereto ;'  whereas,  by  the  law  of  the  land  of 
England,  no  such  writ  of  error  ought  to  have  issued :  and  for  that  reason 
the  said  J.  S.,  W.  A.  W.  and  J.  A.  prayed  that  the  writ  of  error,  by  the 
said  W.  H.  K.  in  form  aforesaid  prosecuted,  might  be  quashed,  avoided 
and  held  for  nothing.  Whereupon,  all  and  singular  the  premises  being 
seen  and  by  the  said  Court  of  Exchequer  Chamber  fully  understood,  and 
mature  deliberation  being  thereupon  had,  it  was  considered  that  the  said 
writ  of  error,  by  the  said  W.  H.  K.  in  form  aforesaid  prosecuted,  should 
be  quashed,  avoided  and  altogether  held  for  nothing."(a) 

(a)  A  writ  of  enor  on  thu  judgment  hu  been  brought  in  the  House  of  Lordk 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

ROWLEY  against  The  QUEEN  on  the  Relation  of  SMITH.    Frido!/, 

May  9. 

This  case  (on  motion  to  set  aside  taxation  of  costs,  &c.)  is  reported, 
6  Q.  B.  679. 


The  QUEEN  against  WILCOCK.(o)     Thursday,  May  15.     ['Sll 

Under  wets.  10  and  14  of  stat  17  G.  8,  c  66,  (for  preventing  frauds,  itc,  by  persons  employed 
in  the  woollen  and  other  manufactures,)  a  party  may  be  convicted  of  having  in  his  possession 
mtterials  used  in  such  manufactures  and  suspected  to  be  purloined  or  embezzled,  and  of  not 
sccoaoting  for  the  poesession,  although  such  goods  have  not  been  found  concealed  in  his 
dwelling-house,  out-house,  dec,  or  in  the  execution  of  a  search-warrant  granted  under  sect 
10 ;  the  ofienoe  consisting  in  the  possession  itself,  not  accounted  for  as  the  statute  requires. 

Blit  68  G.  3,  c.  61,  describes  by  their  titles  and  dates  several  acts  relating  to  persons  employed 
in  the  woollen  and  other  manufactures,  which  acts  it  in  part  repeals.  Among  these  is  an 
•ct  stated  to  have  been  passed  in  13th  G.  3,  but  agreeing  in  title  with  stat  17  G.  3,  c  56, 
•nd  with  no  act  passed  in  13  G.  3.  Held  that  this  act  might  be  identified  by  the  title  with 
tbe  act  recited,  and  that  the  legislature  must  be  deemed  to  have  mistaken  the  date. 

And,  therefore,  that  the  distribution  of  penalties  under  stat.  17  G.  3,  c.  66,  s.  14,  is  now  regn- 
bted  by  sUt  68  G.  3,  c  61,  s.  3. 

^L  17  G.  3,  c  66,  s.  10,  empowers  two  justices,  on  complaint,  to  cause  the  party  charged  to 
be  brought  before  «two  justices,"  who  are  not  required  to  be  the  same  two;  and  enacts 
^t,  if  such  party  shall  not  give  a  satisfactory  account  to  such  justices,  he  shall  be  con* 
rioted,  dec 

(a)  The  Court  of  Queen's  Bench  sat  in  Banc  on  Thursday  the  16th  of  May. 
▼OL.  VII.  24  q2 
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MUd  that  the  conviction  in  rach  cam  muit  itate,  ••  vsquired  hy  the  sobeeqnent  act,  8  0. 4» 
c  23,  s.  2,  that  the  complaint  was  made  to  different  justices  from  those  who  determined  it 
Although  Stat.  17  G.  8,  c.  56,  gives  a  general  form  of  conviction,  not  requiring  any  parttco* 
lar  statement  as  to  the  justices  who  first  heard  or  who  determined  the  complaint.  And  a 
conviction  under  this  act  was  quashed  for  omitting  such  statement 

The  quarter  sessions,  on  appeal,  quashed  a  conviction,  subject  to  the 
opinion  of  this  court  upon  a  case,  which  was  stated  as  follows. 

Joshua  Taylor  has  been  convicted  of  a  misdemeanor*    The  conviction 
was  in  the  words  following. 

«<  West  Riding  of  Yorkshire,  to  wit.    Be  it  remembered  that,  on  the 
1st  day  of  May,  a.  d.  1844,  at  the  parish  of  Bradford,  in  the  West  Riding 
of  the  county  of  York,  Joshua  Taylor,  of,"  &c.,  «  weaver,  was  convicted 
before  us,  Henry  Wickham  Wickham,  Esq.,  and  John  Garnett  Horsfall, 
Esq.,  two  of  her  majesty's  justices  of  the  peace  in  and  for  the  said  West 
Riding  of  the  said  county  of  York,  upon  the  information  upon  oath  of 
Joseph  Wilcock,  of,"  &c.,  « inspector  of  worsted  yarn,  a  creditable  per- 
son, the  informer  in  this  behalf,  and  upon  tevidence  on  the  oaths  of  certain 
persons  of  whom  the  said  informer  was  not  one,  to  wit,  of  Joseph  Field, 
*3181     *^''"  ^'»  "police  officer,  and  Joseph  Foster,  of,"  &c.,  "inspector 
of  worsted  yarn,  credible  witnesses,  of  a  misdemeanor.     For  that 
he  the  said  J.  Taylor  had,  on  the  20th  day  of  April,  in  the  said  year  of 
our  Lord  1844,  in  his  the  said  J.  Taylor's  dwelling-house,  situate  in  the 
township  of  North  Bierley,  in  the  parish  aforesaid^  in  the  West  Riding 
aforesaid,  (the  said  township  of  N.  B.,  then  and  thence  hitherto,  and  still, 
being  a  township  having  separate  overseers  of  the  poor  of  the  said  town- 
ship, and  the  inhabitants  of  the  said  township  then  and  thence  hitherto, 
and  still,  maintaining  the  poor  of  the  said  township  separately  and  apart 
from  the  said  parish  at  large,)  certain  materials  used  in  the  woollen  and 
worsted  manufactures,  to  wit,  two  pounds'  weight  of  worsted  yam,  and 
two  pounds'  weight  of  Alpaca  yarn,  then  and  there  suspected  to  be  pur- 
loined or  embezzled,  and  then  and  there  found  in  the  said  dwelling-house 
of  the  said  J.  Taylor,  and  in  the  possession  of  the  said  J.  Taylor ;  and, 
the  said  materials,  so  found  as  aforesaid,  and  the  said  J.  Taylor,  having 
been  duly  brought  together  before  us,  the  said  H.  W.  W.  and  J.  G.  H., 
so  being  such  justices  as  aforesaid,  on  the  said  1st  day  of  May,  a.  d.  1844, 
at  the  parish  aforesaid,  in  the  Riding  aforesaid,  he,  the  said  J.  Taylor,  did 
not  then  or  at  any  other  time  give  an  account  to  the  satisfaction  of  us,  the 
said  H.  W.  W.  and  J.  G.  H.,  so  being  such  justices  as  aforesaid,  how  be 
came  by  the  said  materials,  nor  did  he,  the  said  J.  Taylor,  then  or  at  any 
other  time  produce  before  us,  the  said  justices,  the  party  or  parties,  or  any 
person  or  persons,  duly  entitled  to  dispose  of  the  same  materials,  of  or 
firom  whom  he  bought  or  received  the  same  ;  but,  though  then  and  there 
required  by  us  the  said  justices,  then  and  there  wholly  neglected  and  re- 
•3191    f^s^^  s^  *°  ^^>  *contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided :  Whereby,  and  by  force  of  the  said  statute, 
the  said  J.  Taylor  is  to  be  deemed  and  adjudged  guilty  of  a  misdemeanori 
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Whereupon  we,  the  said  H.  W.  W.  and  J.  G.  H.,  so  being  such  justices 
as  aforesaid)  do  adjudge  the  said  J.  Taylor  to  be  guilty  of  the  said  mis- 
demeanor, and  that  he  hath  forfeited  for  his  said  offence,  being  his  first 
oflence,  the  sum  of  20/.  of  lawful  money  of  Great  Britain,  to  be  paid, 
applied  and  distributed  as  the  law  directs,  and  according  to  the  form  and 
directions  of  the  statute  in  such  case  made  and  provided ;  and,  if  the  same 
be  not  paid,  and  if  no  sufficient  distress  shall  be  found  whereon  to  levy 
the  said  penalty  and  forfeiture  of  20/.,  then  we,  the  said  justices,  do 
adjudge  that  the  said  J.  Taylor  be  committed  to  the  house  of  correction 
at  Wakefield,  in  and  for  the  said  West  Riding,  without  bail  or  mainprise, 
for  the  space  of  one  month,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided.  Given  under  our  hands  and  seals  the  day  and 
year  first  above  written." 

On  appeal  to  the  quarter  sessions  for  the  West  Riding  of  Yorkshire, 
held  at  Bradford,  on  the  3d  day  of  July,  1844,  the  conviction  was  quashed, 
subject  to  the  opinion  of  the  Court  of  Queen's  Bench  on  the  following  case. 

The  parish  of  Bradford  is  divided  into  townships,  each  maintaining 
separately  its  own  poor ;  the  parish  having  churchwardens  and  no  over- 
seers; the  townships  having  each  their  respective  overseers  and  no  church- 
wardens. 

The  counsel  for  the  appellants  objected : 

*Firstly,  that  the  adjudication  for  the  distribution  of  the  penalty  r^qon 
was  not  correct.  ■• 

Secondly,  that,  on  the  information  being  put  in  as  part  of  the  respond- 
ents' case,  it  appeared  to  have  been  before  Joshua  Pollard  and  Thomas 
Paley,  Esqrs.,  justices  of  the  peace  in  and  for  the  West  Riding,  while  the 
conviction  itself  was  before  Henry  Wickham  Wickham  and  John  Gamett 
Horsfall,  Esqrs.,  two  other  justices  in  and  for  the  said  West  Riding;  and 
that  this  did  not  appear  upon  the  face  of  the  conviction. 

Thirdly,  that  the  conviction  does  not  state  that  the  said  materials  used 
in  the  woollen  and  worsted  manufactures,  so  jEbund  in  the  dwelling-house 
of  the  appellant,  were  concealed  in  the  said  dwelling-bouse,  nor  that  they 
were  found  under  a  warrant  under  the  hands  and  seals  of  two  justices  of 
the  peace  of  the  said  West  Riding. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  the  conviction 
was  bad  upon  all,  or  any,  or  either,  of  these  points,  the  order  of  the  ses- 
sions was  to  be  confirmed.  If  the  court  should  be  of  opinion  that  the 
conviction  was  good  on  the  said  points,  then  the  order  of  sessions  to  be 
quashed,  and  the  conviction  confirmed. 
The  special  case  was  argued  in  last  Hilary  term  and  yacation.(a) 
R,  Hall  and  Ouerendy  in  support  of  the  order  of  sessions.  This  is  a 
conviction  under  stat.  17  G.  3,  c.  56,  ss.  10,  14: {b)  and  it  is  defective,  in 

(a)  Janmiy  25th  and  Februaiy  lit    Before  Lord  Deoinaii,  C.  J.,  Patteaon,  Coleridge  and 
Wightman,  Ja. 

(b)  Stat  17  G.  3,  c  66,  ia  entitled,  «  An  Act  for  amending  and  rendering  more  eSocUul 
the  several  lawa  now  in  being,  for  tlie  more  efiectiul  preventing  of  frauda  and  abnaea  bj  penona 
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tool  1    the  first  place,  ^because  it  does  not  state  that  the  materials  were 
searched  for  under  a  warrant  granted  upon  information  on  oath, 


*3 


^Qi     according  to  the  former  section,  and  found  concealed  *in  a  dwell- 
ing-house or  other  place  there  mentioned.    Sect.  14  is  not  an 


employed  in  the  manufacture  of  hats,  and  in  the  woollen,  linen,  fustian,  cotton,  iron,  leather, 
fur,  hemp,  flax,  mohair,  and  silk  manufactures;  and  also  for  making  provisions  to  prevent 
frauds  by  journeymen  dyers." 

Sect.  10.  "  And  whereas  it  frequently  happens  that  materials  used  in  the  manufactures 
befure-mcntioned,  are  found,  or  known  to  be  concealed  in  the  possession  of  persons  who  have 
received  the  same,  knowing  them  to  be  purloined  or  embezzled,  or  of  persons  known  not  to  be 
entitled  to  dispose  of  the  same ;  and  whereas  the  discovery  and  conviction  of  the  purloinera  and 
embezzlers,  buyers  and  receivers,  of  such  materials,  is  full  of  difficulty,  from  the  close  and 
clandestine  manner  in  which  the  offence  is  committed ;  and  there  is  still  greater  difficulty  in 
proving  whoee  property  such  materials  are ;  and  it  would  tend  to  the  discouragement  and  sup- 
pression of  such  offences,  if  the  discovery  and  conviction  of  such  ofienders  were  rendered  more 
easy:  And  whereas,  by  the  said  recited  act,"  (22 G.  2,  c.  27,  s.  4,)  "justices  of  the  peace, 
after  conviction  of  any  offender  for  purloining  or  embezzling  the  said  materials,  or  for  buying 
or  receiving  the  same,  are  authorized  to  grant  warrants  for  searching  the  houses  and  other 
places  of  the  persons  so  convicted,  but  no  such  authority  is  given  before  conviction,  nor  in  a?  r 
other  house  or  place,  except  such  as  belongs  to  a  person  convicted ;  be  it  therefore  furt.  : 
enacted,  that  it  shall  and  may  be  lawful  for  any  two  justices  of  the  peace  of  any  county,  riding, 
division,  city,  liberty,  town,  or  place,  upon  complaint  made  to  them,  upon  oath,  by  any  one 
credible  person,  or  (being  of  the  people  called  Quakers)  upon  solemn  affirmation,  that  there  is 
cause  to  suspect  that  any  such  purloined  or  embezzled  materials,  whether  mixed  or  unmixed, 
wrought  or  unwrought,  are  concealed  in  any  dwelling-house,  out-house,  yard,  garden,  or  other 
place  or  places,  by  virtue  of  a  warrant  under  their  hands  and  seals,  to  cause  every  such  dwelling- 
house,  out-house,  yard,  garden,  or  place,  to  be  searched  in  the  daytime :  and  if  any  such  ma- 
terials, suspected  to  be  purlcmied  or  embezzled,  shall  be  found  therein,  to  cause  the  same,  and 
the  person  or  persons  in  whose  house,  out-house,  yard,  garden,  or  other  place,  the  same  shall 
be  found,  to  be  brought  before  any  two  justices  of  the  peace  for  the  same  county,  riding,  divi^ 
■ion,  city,  liberty,  town,  or  place ;  and  if  the  said  person  or  persons  shall  not  give  an  account, 
to  the  satisfaction  of  such  justices,  how  he,  she,  or  they  came  by  the  same,  then  the  said  person 
or  persons  so  offending,  shall  be  deemed  and  adjudged  guilty  of  a  misdemeanor,  and  shall  be 
punished  in  manner  hereinaiWr  mentioned,  although  no  proof  shall  be  given  to  whom  such 
materials  belong." 

Sect.  11.  '« And  be  it  further  enacted,  that  every  peace-officer,  constable,"  dec,  *<  and  every 
watchman,"  dec,  <•  shall  and  may  apprehend,  or  cause  to  be  apprehended,  all  and  every  person 
or  persons  who  may  reasonably  be  suspected  of  having  or  carrying,  or  any  ways  conveying, 
at  any  time  aAer  sun-setting  and  before  sun-rising,  any  of  such  materials  suspected  to  be  pur- 
loined or  embezzled,  and  the  same,  together  with  such  person  or  persons,  as  soon  as  conveniently 
may  be,  convey  or  carry  liefore  any  two  justices  of  the  peace  for  the  county,  riding,"  dec, 
**  within  which  tlie  suspected  person  or  persons  shall  be  apprehended ;  and  if  the  person  or 
persons  so  apprehended  in  conveying  any  such  materials,  shall  not  produce  the  party  or  parties 
duly  entitled  to  dispose  thereof,  from  whom  he,  she,  or  they  bought  or  received  the  same,  or 
some  other  credible  witness,  to  testify  upon  oath,"  (or  affirmation,  if  a  Quaker,)  "  to  the  sale  or 
delivery  of  the  said  materials,  (which  oath  or  affirmation  respectively  such  justices  are  herehy 
emix)wered  to  administer,)  or  shall  not  give  an  account,  to  the  satisfaction  of  such  justices,  bow 
he,  she,  or  they  came  by  the  same ;  then  the  said  person  or  persons  so  apprehended  shall  be 
deemed  and  adjudged  guilty  of  a  misdemeanor,  and  be  punished  in  manner  herein-afler  men- 
tioned, although  no  proof  shall  be  given  to  whom  such  materials  belong. 

Sect  12.  •*  Provided  always,  and  be  it  further  enacted,  that  in  either  of  the  two  esses  Isst 
before-mentioned,  when  any  person  or  persons,  who  shall  be  brought  before  any  two  justices 
of  the  peace,  shall  request  of  such  justices  to  point  a  reasonable  time  to  produce  the  person  or 
persons  duly  entitled  to  sell  or  dispose  of  the  same,  of  or  from  whom  he,  she,  or  they  bought 
or  received  the  same,  or  some  one  or  more  credible  witness  or  witnesses  to  prove  the  ssle  or 
delivery  thereof;"  then  the  justices  shall  appoint  such  reasonable  time,  and  •«  issue  out  a  saoh 
mens  to  the  constable  or  other  peace  officer  of  the  parish  or  place  where  such  person  or  persons, 
or  such  witness  or  witnesses^  shall  respectively  reside,  requiring  him,  her,  or  them  to  appear 
before  two  or  more  justices,  at  such  time  and  place  as  shall  be  so  appointed  by  such  jorticOv 
hi  order  to  be  examined  and  give  evidence  on  oath,"  (or  affirmation,)  <*  of  the  several  Ottttcri 
•foresaid ;  but  such  person  or  persons,  at  the  time  of  making  such  request,  shall  enter  u^^  ^ 
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bdependent  clause,  creating  a  distinct  ofience :  it  is  the  last  of  five  sections 
introduced  *by  a  preamble  common  to  all,  and,  together,  furnish-  r*QQQ 
iDg  the  circumstances  under  which  offenders  shall  be  convicted 
of  the  offence  defined  in  sect.  10.  According  to  *the  construe-  r^onj 
tion  on  the  other  side,  sect.  10  does  not  apply  the  punishment  to 
the  ofience  dealt  with  in  the  preceding  clauses,  but  creates  and  punishes 
a  new  ofience :  but  this  is  irreconcileable  with  the  context.  Sect.  14  takes 
up  the  words  « deemed  and  adjudged  guilty  of  a  misdemeanor,"  from 
sect.  10;  and  this  is  reasonable  if  the  two  clauses  are  read  in  conjunction; 
but,  if  they  are  not,  no  process  or  ground  is  given  upon  which  the  offender 
shall  be  <<  deemed  and  adjudged,"  guilty.  In  general,  where  this  act 
treats  of  an  offence,  or  other  subject  matter,  distinct  from  those  previously 
mentioned,  it  gives  a  new  preamble :  sect.  14,  if  it  introduced  an  offence 

ncogniiaDce/'  Ac,  for  hit  or  Uieir  appearance  before  Uie  justices  at  the  time  so  to  be  set,  or, 
for  want  of  each  recogniiance,  shall  be  committed  until  the  time  that  shall  be  set,  &c ;  «  and 
if  St  such  appointed  time  such  person  or  ^rsons  shall  be  convicted  of  any  of  the  offences 
aforesaid,  then,  and  in  such  case,  he,  she,  or  they,  shall  sufler  such  punishment  as  is  herein- 
before directed  to  be  inflicted  on  persons  guilty  of  such  oflences." 

Sect  13.  «  And  be  it  further  enacted,  that  where  any  person  or  persons  shall  be  convicted 
of  a  misdemeanor  in  either  of  the  two  cases  last  before-mentioned,  it  shall  and  may  be  lawful 
for  the  justices  before  whom  the  conviction  shall  be,  to  cause  the  said  materials  so  found  or 
leised  as  aforesaid,  to  be  deposited  in  the  hands  of  the  churchwardens  or  overseers  of  the  poor 
of  the  place  where  such  materiala  shall  be  found  or  seised,  or  in  any  other  convenient  place, 
for  soy  time  not  exceeding  thirty  days;"  and  in  the  mean  time  to  order  notice  to  be  given,  by 
advertisement  or  otherwise,  describing  such  materials,  dec,  to  the  end  that  persons  having  lost 
tuch  materials,  dec,  may  claim  them :  and,  if  any  person  can  prove  his  property  therein,  to  the 
attisfaction  of  any  two  justices  of  the  peace  for  such  county,  riding,  d^c,  **  then  such  justicea 
■hall  order  restitution  of  such  materiala  to  the  owner  or  owners  thereof,  aftpr  paying  the  rea- 
sonable charges,''  Sec ;  but  if,  before  the  end  of  the  thirty  days,  no  proof  of  property  in  such 
materials  shall  be  made,  **  the  said  justices  shall  order  and  direct  the  same  to  be  sold  for  the 
best  price  that  can  reasonably  be  had,"  and,  after  deducting  charges,  "  one  moiety  of  the  money 
aridng  from  such  sale  shall  be  given  to  the  person  or  persons,  or  either  of  them,  who  shall 
tpprehend  or  prosecute  the  ofiender  or  oflenders  guilty  of  either  of  the  misdemeanors  aforesaid, 
uthe  said  justicea  shall  appoint;  and  the  other  moiety  thereof,  either  to  and  amongst  the  poor 
of  the  parish,  town,  or  place,  where  the  conviction  shall  be,  or  to  such  public  charity  or  charitiea 
as  the  justices  convicting  shall  appoint" 

Sect  14.  **  And  be  it  further  enacted,  that  every  person  deemed  and  adjudged  guilty  of  a 
miaderoeanor,  in  having  in  his  or  her  possession  any  materials  suspected  to  be  purloined  or 
embezzled,  and  not  producing  the  party  or  parties  being  duly  entitled  to  dispose  of  the  same, 
of  whom  he  or  she  bought  or  received  the  same,  nor  giving  a  satisfactory  account  how  he  or 
ibe  came  by  the  same ;  or  of  a  misdemeanor  in  having,  carrying,  or  conveying,  of  the  said 
materials  suspected  to  be  purloined  or  embezzled,  and  not  producing  the  party  or  parties  being 
duly  entitled  to  dispose  of  the  same,  of  whom  he  or  she  bought  or  received  the  same,  nor 
aoy  credible  witness  to  testify  upon  oath,"  or  affirmation,  **  the  aale  or  delivery  thereof,  nor 
gtring  a  satis&ctory  account  how  he  or  she  came  by  the  same,  (as  the  case  shall  be,}  shall,  for 
every  such  misdemeanor,  forfeit,  for  the  firat  offence,  the  sum  of  20/. ;  and  for  the  second 
offiance,  the  sum  of  30/. ;  and  for  every  auhaequent  offence,  the  sum  of  40/. ;"  all  such  for- 
feitures to  be  levied  by  distress  and  aale  under  warrant  **  of  the  justices  before  whom  such 
oflinider  shall  be  deemed  and  adjudged  guilty ;  of  which  forfeiture,  one  moiety  shall  be  paid  to 
the  bformer,  and  the  other  moiety  thereof  to  and  amongst  the  poor  of  the  parish,  town,  or 
place,  where  such  conviction  shall  be,  or  to  such  public  charity  or  charities  as  Uie  justices  con- 
ricting  shall  appoint ;  and  if  no  sufficient  distress  shall  be  found,"  **  the  said  justices  shall  and 
may  commit  every  such  offender,"  « to  the  common  jail,"  dec,  for  the  apace  of  one  month  for 
the  first  oflenoe ;  two  for  the  second  offence ;  and,  for  every  sub^quent  offence,  six  months. 

Sect  19,  also  referred  to  in  the  argument  and  judgment,  is  sufficiently  stated  in  the  text, 
p-  331,  post 
See  Stat  6  d(  1  Vict,  c  40. 
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not  before  provided  for,  would  be  the  only  instaiice  in  which  it  is  done 
without  that  form.  The  enactments  of  sects'.  12  and  13,  in  favour  re- 
spectively of  parties  charged,  and  owners  of  goods  found,  should,  in  justice, 
be  extended  to  cases  arising  under  sect.  14;  but  no  provision  is  made  for 
the  purpose,  if  that  clause  creates  a  distinct  offence.  The  construction 
of  this  clause  adopted  by  the  respondents,  appears  to  have  been  suggested 
by  Davis  v.  Msty  6  Car.  &  P.  167.  Tindal,  C.  J.,  there  considers  the  con- 
viction as  framed  upon  sect.  14;  for  he  says,(p.  173:)  «It  seems  to  me,  as 
*3251     ***  present  advised,  that  this  conviction  is  good.     The  general  rule 

is,  that  where  a  conviction  adapts  the  state  of  facts  to  the  words 
of  the  statute,  that  is  sufficient."  But  if,  as  has  just  been  shown,  sect.  14 
only  carries  on  the  provisions  which  commence  at  sect.  10,  it  is  essential 
to  a  conviction  under  sect.  14,  that  the  materials  shall  have  been  found  in 
a  dwelling-house,  or  other  place  there  specified,  under  a  search  warrant, 
granted  upon  complaint  on  oath  alleging  cause  of  suspicion;  that  the 
party  shall  be  brought  before  two  justices  of  the  county,  &c. ;  and  that 
he  shall  not  have  given  an  account,  to  their  satisfaction,  how  he  came  by 
the  materials  :  and  these  facts  must  appear  by  the  conviction.  If  the  re- 
sult of  Davis  V.  Msty  6  Car.  &  P.  167,  be,  that  it  was  unnecessary  t6 
show  a  regular  preliminary  proceeding  before  two  justices,  the  authority 
of  the  case,  on  that  point,  is  put  an  end  to  by  Regina  v.  Scottoriy  b  Q.  B. 
493.  The  offence  alleged  here  is,  not  answering  a  particular  inquiry  to 
the  satisfaction  of  the  justices:  but  that  is  not  in  itself  a  crime,  unless 
made  so  by  the  statute ;  and,  to  constitute  the  statutory  offence,  the  omission 
to  answer  must  have  taken  place  under  the  very  circumstances  pointed 
out  by  the  act  of  parliament ;  that  is,  when  a  credible  person  has  com- 
plained on  oath  that  there  is  cause  of  suspicion,  and  search  and  discovery 
have  followed.  Otherwise  the  materials  are  not  «  such  materials,"  as  the 
party  is  required  by  sect.  10  to  account  for.  In  Regina  v.  Goodfellow^ 
1  Car.  &  Marsh.  669,  where  the  indictment  was  for  perjury  committed  by 
a  witness  in  defence  against  an  information  under  sect.  10  of  the  act  now 
in  question,  the  first  count  was  held  bad,  because  it  did  not  show  wilh 
*3261     certainty  that  the  informer  *took  his  oath  before  the  justices  who 

heard  the  information.  Stat.  17  G.  3,  c.  56,  s.  21,  gives  a  general 
form  of  conviction :  (a)  but  that  does  not  authorize  the  omission  of  matter 
constituting  the  substance  of  the  offence  and  necessary  to  give  jurisdiction ; 
Rex  V.  Hazell,  13  East,  139 ;  Rex  v.  Walsh,  1  A.  &  E.  481,  In  re  Peerless, 
1  Q.  B.  143.  (&)    The  rule  is  that  a  special  authority,  conferred  by  statute, 

(a)  The  form  is  as  follows.    **  Middlesex  (or  any  other  place,  as  the  case  shall  be)  to  wit 

Be  it  remembered,  That  on  the  day  of  io  the  year  of  oar  Lord 

A.  B.  was  convicted  before  us  of  hb  majesty's  justices  of  the 

peace  in  and  for  the  said  county  of  or,  lor  the  riding  of  the  said  county  of 

or,  for  the  city,  liberty,  town,  or  place,  aforesaid,  in  the  said  county 
(&i  the  ease  shaU  be)  of  [Here  tpicify  the  offence,  and  tohen  and  where  the  tame  loot  eommUUd,] 
Given  under  our  hands  and  seals,  the  day  and  year  first  above  written." 

(6)  See,  as  to  the  sufficiency  of  a  statute  form  oS  ooavictkni,  generally,  FltUkerw,  CaUhnf^ 
6  Q.  B.  880.  Also,  as  to  an  indictment  ^nxmnm^ibm  ■asii.qift.atatme,  ibf.  %•  Mwrtm,  8  A. 
k.  £.  481,  486. 
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mnst  be  strictly  pursued,  and  must  appear  to  be  so  on  the  face  of  the  in* 
stniment  by  which  it  is  exercised :  Rex  y.  Crokx^  1  Cowp.  26,  29.(a) 

iSecondly,  the  convicting  justices  are  different  from  those  who  took  the 
information ;  and  the  conviction  does  not  notice  that  fact :  therefore  it  is 
bad.  Stat.  3  G.  4,  c.  23,  s.  2,  enacts  that,  wherever  two  justices,  deputy 
lieutenants,  &c.,  are  authorized  to  hear  and  determine  any  complaint,  one 
justice,  &c.,  shall  be  competent  to  receive  the  original  information  and 
summon  the  party  charged ;  and,  <<  after  examination  upon  oath  into  the 
merits  of  the  said  complaint,  and  the  adjudication  thereupon,  by  any  such 
two  justicees,"  &c.,  all  subsequent  proceedings  to  compel  obedience  may 
be  enforced  "  by  either  of  the  said  justices,"  &c.,  «« or  any  other  justice," 
&c.,  (<  for  the  same  county,  riding  or  place,  in  such  and  *the  like  r*3.27 
manner  as  if  done  by  the  same  two  justices,"  &c.,  «  who  so  heard  ^ 
and  adjudged  the  said  complaint ;  and  where  the  original  complaint  or 
information  shall  be  made  to  any  justice  or  justices,"  &c.,  <<  different  from 
him  or  them  before  whom  the  same  shall  be  heard  and  determined,  the 
form  of  conviction  shall  be  made  conformable  and  according  to  the  fact." 
It  is  true  that  stat.  17  G.  3,  c.  56,  s.  10,  gives  a  power  to  the  justices  be- 
fore whom  complaint  is  made  to  cause  the  materials  found  and  the  party 
charged  « to  be  brought  before  any  two  justices  of  the  peace  for  the  same 
county,"  &c.,  and  sect.  21  gives  a  form  of  conviction  not  providing  for 
the  case  of  an  adjudication  by  different  justices  from  those  who  received 
the  information.  But  stat.  3  G.  4,  c.  23,  s.  2,  is  intended  to  apply  gene- 
rally:  the  practice  to  which  this  section  refers  is  not  introduced  by  it ;  for, 
«in  general,"  as  Lord  Denman,  C.  J.,  says  in  Joties  v.  GuTdon^  2  Q.  B. 
600,  613,  «  where  no  provision  is  made  to  the  contrary,  the  original  infor- 
mation or  complaint  may  be  made  to  one  justice,  and  another  may  heai 
and  determine  the  matter:"  and  the  direction  as  to  drawing  up  the  con- 
riction  in  stat.  3  G.  4,  c.  23,  s.  2,  must  be  considered  as  general  as  the 
practice.  [Patteson,  J.  By  stat.  17  G.  3,  c.  56,  s.  10,  the  jurisdiction  to 
convict  is  given  to  «  any  two  justices"  for  the  county,  &c. ;  and  the  form 
of  conviction  is  «  before  us  of  his  majesty's  justices  of  the  peace  in 

and  for  the  said  county."]  If  they  are  different  justices  from  those  who 
received  the  information,  a  statement  to  that  effect  must  be  added.  KUby* 
Loners  Cass,  1  B.  &  C.  101,  judgment  of  Abbott,  C.  J.,  is  in  favour  of  the 
strictness  now  insisted  upon. 

Thirdly,  stat.  17  G.  3,  c.  56,  s.  14,  gives  one  moiety  of  the  penalty  on 
conviction  to  the  informer,  and  the  ^other  to  the  poor  of  the  parish,  rvooo 
fcc.,  tior  to  such  public  charity  or  charities  as  the  justices  con-  ■* 
ricting  shall  appoint."  The  justices,  therefore,  had  an  option ;  and  they 
have  not  exercised  it,  but  left  the  appropriation  undetermined,  only  orders 
iag  the  penalty  <«to  be  paid,  applied  and  distributed  as  the  law  directs." 
This  objection  is,  indeed,  removed,  if  the  clause  in  question  is  repealed  by. 

(a)  See  tha  ramarki  on  this  cue  by  Lord  Cotleiihem,  in  Taylor  t.  CUmton,  11  Ckrk  de 
Fb.  610, 660. 
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Stat.  68  G.  3,  c.  61 ,  the  third  section  of  which  enacts  that,  in  future,  il 
any  person  shall  be  convicted  under  any  of  the  acts  recited  in  s.  1,  the 
penalty,  instead  of  being  applied  as  by  such  act  is  directed,  shall  be  paid, 
one  moiety  to  the  informer,  and  the  other  to  the  churchwardens  and  over- 
seers of  the  poor.  But,  first,  sect.  3  must  be  read  in  conjunction  with 
sects.  1  and  2 ;  and  it  is  clear  that  all  of  them  contemplate  only  the  penal- 
ties to  be  exacted  for  paying  workmen  otherwise  than  in  the  lawful  coin 
or  money  of  this  realm.  And,  secondly,  stat.  17  G.  3,  c.  66,  is  not  among 
the  recited  acts.  Stat.  68  G.  3,  c.  61,  s.  1,  after  mentioning,  for  the  pur- 
pose of  amendment,  several  acts  in  chronological  order,  down  to  29  G.  2, 
proceeds  to  recite,  «  An  act  passed  in  the  thirteenth  year  of  his  present 
majesty,  intituled  an  act  for  amending  and  rendering  more  effectual  the 
several  laws  now  in  being  for  the  more  effectual  preventing  of  frauds  and 
abuses,  by  persons  employed  in  the  manufacture  of  hats,  and  in  the 
woollen,  linen,  fustian,  cotton,  iron,  leather,  fiir,  hemp,  flax,  mohair  and 
silk  manufactures,  and  also  for  making  provisions  to  prevent  frauds  by 
journeymen  dyers."  In  the  margin,  opposite  these  words,  in  the  8vo 
and  4to  editions,  is  added  « 17  G.  3,  c.  66 ;"  «  but  the  folio  edition  has 
«13  G.  3 :"  the  addition,  however,  in  each  case,  is  on  the  suggestion  of 
the  editor.  No  other  mention  occurs  of  any  statute  of  17  G.  3.  [Lord 
*^29i  I)enman,  C.  J.  *The  margin  cannot  be  relied  upon.]  The  roll 
^  has  been  searched,  and  has  « thirteenth"  in  the  body  of  the  clause. 
There  is  an  act,  13  G.  3,  c.  68,  relating  to  the  wages  of  persons  employed 
in  the  silk  manufacture,  which  might  be  the  act  of  13  G.  3,  referred  to: 
and  the  mere  possibility  will  prevent  the  court  fix)m  pronouncing  that  stat. 
17  G.  3,  c.  66,  must  have  been  contemplated  in  sect.  1  of  stat.  58  G.  3, 
c.  61,  by  reason  of  the  subject  matter.  In  Regina  v.  Atkinson^  2  Moo. 
C.  C.  278,  a  majority  of  the  judges  held  that  the  recital,  in  stat.  3  &  4 
Vict.  c.  Ill,  of  an  act  passed  in  1  &  2  Vict,  to  "  extend"  the  law  relative, 
&c.,  must  be  taken  to  mean  stat.  1  &  2  Vict.  c.  96,  passed  to  «  amend"  the 
law  relative  to  the  same  matters,  « there  being  no  other  act  that  could  be 
meant :"  here,  on  the  ground  just  stated,  that  reason  does  not  apply.  The 
title  set  forth  is,  in  words,  that  of  stat.  17  G.  3,  c.  66 ;  but  the  title  is  no 
part  of  a  statute.  [Lord  Denman,  C.  J.  We  have  often  laid  that  down.] 
An  act  of  parliament  is  known,  properly,  by  the  year  of  the  reign.  In 
Chance  v.  Adams^  1  Ld.  Ray.  77,  where  the  title  of  an  act  was  misrecited 
in  the  declaration,  it  was  held  that  <<  the  title  of  the  act  is  no  part  of  the 
act,  and  therefore  it  is  but  surplusage,  and  misrecital  shall  not  vitiate :" 
and  that  ruling  was  adhered  to  in  JViron  v.  Jfanney^  1  Q.  B.  747.  [Lord 
Denman,  C.  J.  All  the  statutes  of  the  session  are  of  one  year :  the  parti- 
cular statute  must  be  marked  by  the  subject :  that  is,  the  ticket  by  which 
the  legislature  is  pleased  to  denote  it.]  Here  the  date  and  title  togethei 
point  out  a  statute  which  does  not  exist.  If  the  title  of  stat.  68  G.  3,  c.  61, 
may  be  looked  to,  it  enumerates  the  amended  acts,  and  among  these  one 
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of  13  6. 3,  but  none  of  17  G.  3 ;  this  b  also  the  case  when  the  title  is 
repeated  in  sched.  (A.) 

*  Pickering  and  Hardy ^  contra.  First,  it  is  objected  that  this  r^ooQ 
conriction  does  not  state  the  materials  to  have  been  found  con-  ^ 
cealed  in  a  dwelling-house,  or  to  have  been  searched  for  under  a  warrant. 
But  the  offence  contemplated  is  the  dishonestly  having  in  possession  goods 
of  a  particular  kind.  In  Davis  v.  Jfest^  6  Car.  and  P.  167,  the  conviction 
stated  that  J.  D.  was  convicted  of  having  in  his  possession,  in  his  dwell- 
iDg-house,  certain  materials  used  in  the  woollen  manufacture,  suspected 
to  be  embezzled,  which  <<  were  found  in  the  possession  of  the  said  J.  D., 
in  his  dwelling-house,"  and  such  possession  not  properly  accounted  for 
to  the  justices.  Tindal,  C.  J.,  held  the  conviction  good,  and  thought 
that,  although  the  defendants  could  not  justify  entering  the  house,  where 
the  goods  were,  without  a  search  warrant,  yet  the  conviction  was  a  de- 
fence to  a  count  in  trespass  for  taking  the  goods,  as  showing  that  the 
plaintiff  had  no  title  to  them :  and  he  held  that,  on  this  part  of  the  case 
the  absence  of  a  search  warrant  made  no  difference.  No  reason  appears 
for  questioning  that  decision,  whether  sects.  10  and  14  of  stat.  17  G.  8^^ 
c.  56,  be  construed  together  or  separately.  It  is  unreasonable  to  say 
that,  if  the  goods  be  had  in  possession  anywhere  except  in  a  house,  no 
o&ence  against  the  statute  is  committed.  Sect.  10  recites,  as  the  mis- 
chief to  be  remedied,  that  certain  materials  are  frequently  «  found,  or 
known  to  be  concealed  in  the  possession  of  persons  who  have  received 
the  same,  knowing  them  to  be  purloined :"  it  then  gives  »  process  by 
search  warrant  in  case  of  a  complaint  on  oath  that  there  i»  cause  to  sus- 
pect such  purloined  materials  to  be  concealed  in  any  dwelling-house,  &c., 
and,  « if  any  such  materials,  suspected  to  be  purloined,  or  *eDi-  rvooi 
bezzled,  shall  be  found  therein,"  ^not  adding  the  word  ^<  coiv  *- 
cealed,")  the  clause  goes  on  to  provide  for  conviction  af  the  party  in 
whose  house  they  are  found,  if  he  does  not  account  to  the  satisfaction*  of 
the  justices  how  he  <<  came  by  the  same"  materials ;  not  adding  «  so 
found  concealed  as  aforesaid."  Sect.  11  provides  for  the  apprehension^ 
without  process,  of  persons  suspected  of  having  ©r  carrying,  between 
sunset  and  sunrise,  «  any  of  such  materials  suspected  to  be  purloined  or 
embezzled  :"  here  the  condition  of  their  having  been  found  concealed  in 
a  house  clearly  does  not  apply.  Sect.  19  gives  power,  in  the  most  gene- 
ral terms,  to  any  one  justice  of  any  county,  &c.,  «  upon  complaint  to  him. 
made  on  oath"  «  of  any  offence  committed  against  this  act,  within  the 
same  county,"  &c.,  to  issue  his  warrant  for  apprehending  « the  person  or 
persons  charged  with  such  offence,"  and  bringing  them  before  «  any  two 
or  more  justices"  of  the  county,  &c.,  who  are  to  determine  the  matter  of 
the  complaint*  AH  the  clauses  show  that  the  substantial  offence  contem- 
plated is  that  mentioned  in  the  commencement  of  sect.  14,  possession 
not  accounted  for.  [Patteson,  J.  It  seems  absurd  to  say  that  sect.  14 
'inst  be  read  by  itself,  as  constituting  a  distinct  misdemeanor.    If  it  doet 
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80)  to  whom  must  the  person  informed  against  under  that  clause  produce 
the  parties,  or  give  the  account  required  there  ?]  To  the  justices  men- 
tioned in  the  latter  part  of  the  clause.  But  sects.  10  and  14  may  be 
taken  together.  [Coleridge,  J.  You  say  that  the  offence  contemplated 
is  having  the  materials  in  possession  anywhere  and  at  any  time.  Bat, 
if  so,  why  does  sect.  11  make  a  separate  provision  for  the  case  of  having 
or  carrying  between  sunset  and  sunrise  ?]     That  confers  a  distinct  power, 

00001  *D£iDi^l7>  of  apprehending   at   once,  under  the  circumstances 
pointed  out.    Sect.  10  gives  a  peculiar  process  where  the  goods 

are  suspected  to  be  concealed  in  a  dwelling-house.  As  to  the  fact  that 
the  materials  here  are  not  averred  to  be  found  on  search  under  a  warrant, 
it  could  not  be  necessary  to  state  that,  the  statutory  form  of  conviction  not 
requiring  it.  So  in  Chaney  v.  Paynes  1  Q.  B.  712,  where  the  conviction 
followed  the  statutory  form,  it  was  held  no  valid  objection  that  the  con- 
sent of  the  Trinity  House  or  the  Lord  Warden  of  the  Cinque  Ports  was 
not  properly  stated.  And  in  JViaron  v.  Jfanney^  1  Q.  B.  747,  where  also 
a  statutory  form  was  pursued,  the  objection  that  it  did  not  appear  whether 
the  offence  had  been  proved  by  witnesses,  confession,  or  the  magistrate's 
view,  was  overruled  by  this  court.  In  Davis  v.  Jfest^  6  Car.  and  P.  167, 
there  had  in  fact  been  no  search  warrant  at  all ;  yet  Tindal,  C.  J.,  held 
that  the  magistrates  had  jurisdiction  to  convict,  the  goods  being  found  in 
the  plaintiff's  possession,  and  being  produced  before  them  and  the  pos- 
session not  accounted  for.  A  warrant  may  be  necessary  to  protect  the 
officers  ;  but  the  existence  or  want  of  it  cannot  modify  the  offence. 

Secondly,  stat.  3  G.  4,  c.  23,  s.  2,  is  a  general  enactment,  and  cannot 
have  been  meant  to  override  the  particular  provisions  of  stat.  17  G.  3, 
c.  56.  Its  object  was  to  facilitate  summary  proceedings,  and  to  give  cer- 
tain powers  to  justices,  where  a  course  of  proceeding  was  not  already 
defined,  but  not  to  alter  proceedings  in  which  the  assistance  of  the  act 
was  not  called  for.     On  that  principle  it  was  held,  in  Jones  v.  Gurdon, 

2  Q.  B.  600,  that,  where  an  earlier  statute  directed  a  justice  to  summon 
«qo^1    the  party  informed  against  to  appear  <<  before  him,"  the  ^summons 

could  not  be  issued  and  the  information  adjudicated  upon  by  dif- 
ferent justices.     [Coleridge,  J.     There  the  former  statute  was  restrictive' 
and  it  was  held  that  stat.  3  G.  4,  c.  23,  did  not  enlarge.    You  say  it  do 
not  restrict.     The  consequence  may  be  that  it  does  not  operate  at  all.] 
According  to  the  appellant,  the  form  used  here  would  have  been  a  good 
form  from  1777  to  1822,  and  then  a  bad  one.    But  general  words  in  a 
later  act  do  not  control  express  provisions  of  an  earlier  one,  if  it  appears 
that  the  legislature  did  not  so  intend  ;  Williams  v.  Pritchardj  4  T.  R.  2; 
and  Dakvns  v  SeavMn^  9  M.  &  W.  777,  illustrates  the  same  proposition. 
Thirdly,  the  clause  as  to  distribution,  stat.  17  G.  3,  c.  56,  s.  14,  is  re- 
pealed by  stat.  58  G.  3,  c.  51,  s.  3.     <<It  has  been  holden,  that  as  the 
title  of  a  statute  is  no  pari  of  the  statute,  a  misrecital  of  this  is  not  fatal ;" 
*  Bac.  Abr.  471,  tit.  StaMe  (L)  5,  7th  edit. :  but  it  is  added  that  this  ap- 
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pears  to  have'  been  decided  on  the  authority  of  The  AtUmiey  General  v. 
Hutdmson^  Hardr.  324,  which,  as  to  that  point,  was  held  not  to  be  law 
in  Mills  V.  WUkins^  6  Mod.  62.     These  authorities,  however,  relate  to 
pleading  a  statute :  the  question  here  is  not  of  pleading,  but  of  collecting 
tbe  intention  of  the  legislature  from  words  used  in  an  enactment.     The 
court  has  to  determine  whether  stat.  58  G.  3,  c.  51,  s.  1,  does  not  sub- 
stantially describe  stat.  17  G.  3,  c.  56,  when  it  sets  out  the  title  of  that 
act  in  full,  thou^  a  wrong  year  is  mentioned.     It  is  not  necessary  to  rely 
upon  the  margin.     In  an  Anonymous  case^  in  1  Skinn.  110,  an  information 
was  laid  on  the  statute  <«  against  regrators,  forestallers  and  ingrossers, •' 
5&6Ed.  6,c.  14,  revived  and  continued  by  stat.  13  Eliz.  *c.  25,     r*ooA 
ss.  4,  5 ;  and  it  was  objected  that  there  was  no  such  statute  in     ^ 
force  as  5  &  6  Ed.  6,  c.  14,  because  in  stat.  13  Eliz.,  c.  25,  s.  4,  the  sta- 
tute of  Ed.  6  is  recited  as  an  act  «  against  regrators,  forestallers  and  in- 
grossers" made  <«  at  the  session  of  a  parliament  by  prorogation  holden  at 
Westminster  the  three  and  twentieth  day  of  January,  in  the  5th  year  of 
the  reign"  of  Edward  the  Sixth,  whereas  by  the  roll  the  parliament  ap- 
peared to  have  been  holden  on  the  thirtieth  of  January,  and  so  there  w^a 
no  such  statute  of  Ed.  6 ;  <<  and  so  no  continuance  ;  but  the  court  would' 
not  allow  it.     For  this  being  an  ancient  statute  of  continued  use,  and 
general  good,  and  no  other  statute  as  to  this  purpose  in  being,  the  intent 
of  the  makers  is  plain  ;  and  at  this  time  of  day  they  will  not  admit  of  sucK' 
an  opinion."  In  Com.  Dig.  Parliament^  (R.  10,)  it  is  said  that  «  every  statute 
ought  to  be  construed  according  to  the  intent  of  the  parliament:   and 
therefore,  if  a  corporation  be  misnamed,  if  it  appears  that  it  was  intended, 
it  is  sufficient."     The  present  case  is  like  that  of  a  will  which  described^ 
a  legatee  by  a  wrong  Christian  name,  but  added  a  description  applicablK 
to  a  particular  person  and  no  other ;  Smith  v.  Coney^  6  Ves.  42 ;  there  the 
person  identified  by  the  description  took  the  legacy.     It  is  true  that  in* 
stat.  58  G.  3,  c.  51,  the  leading  object  was  to  modify  enactments  which^ 
prevented  the  payment  of  wages  otherwise  than  in  money ;  but  statutes 
oflen  have  both  a  particular  and  a  general  object ;  Andree  v.  Fletcher^ 
2  T.  R.  161,  aflbrds  an  instance :  and  one  purpose  of  this  act  was  to 
make  the  distribution  of   penalties  uniform.      Sect.  2  repeals  so  much 
of  the  recited  acts  as  makes  the  penalties  payable  either  to  the  labourer^ 
themselves  or  in  equal  moieties  to  the  informer  *and  to  the  party    rwooR 
aggrieved ;  and  sect.  3  lays  down  a  general  rule  of  distribution 
for  all  penalties  under  any  of  the  recited  acts.  Cur.  adv.  vuli. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court. 

The  three  objections  to  this  conviction  were :  First,  that  the  penalty 
was  not  properly  distributed ;  Secondly,  that  the  goods  were  not  found^ 
concealed,  nor  under  a  search  warrant ;  Thirdly,  that  the  conviction  was 
by  two  different  justices  of  the  peace  firom  those  who  received  the  infoi^ 
nation.  U*  any  one  of  these  objections^  is  fatal,  the  convietion  is  to  be* 
qoashed ;  ii  none,  it  is  to  be  affirmed. 
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None  of  them  can  be  properly  considered  without  an  examination  of 
the  whole  law  on  the  subject.     The  conviction  is  framed  on  stat.  17  G.  3, 
z.  56,  ss.  10,  14,  and  charges  in  substance,  that  the  defendant  had  in  his 
dwelling-house  and  possession  certain  materials  suspected  to  have  been 
purloined ;  that  he  and  the  said  materials  were  brought  before  the  con- 
victing magistrates,  when  he  gave  no  account  to  the  satisfaction  of  the 
said  magistrates  how  he  came  by  them,  nor  produced  at  any  time  the  per- 
son from  whom  he  bought  or  received  them :  it  then  adjudges  him  guilty 
of  a  misdemeanor,  and  that  he  has  thereby  forfeited  20/.,  (this  being  his 
first  offence,)  to  be  paid  in  manner  provided  by  the  statute,  and  to  imprison- 
ment in  default  of  payment.     This  conviction  is  in  the  very  words  of 
sect.  10,  with  an  addition,  rendered  necessary  by  sect.  12,  which  negatives 
that  the  appellant  produced  before  the  justices  of  the  peace  the  person  of 
roog-i    whom  the  goods  were  bought  or  ^received  by  him.    But  an  argu- 
ment is  founded  on  the  introduction  of  the  word  swih  applied  to 
the  materials  among  the  operative  words  of  sect.  10,  where  it  is  said  to 
have  reference  to  materials  circumstanced  in  the  manner  described  in  its 
preamble.     The  recital  is  that  materials  used  in  the  manufactures  before 
mentioned  are  frequently  found,  or  are  known  to  be  concealed,  in  the  pos- 
session of  persons  who  have  received  them  knowing  them  to  be  purloined 
or  embezzled,  or  of  persons  not  entitled  to  dispose  of  the  same,  and  the 
discovery  and  conviction  of  such  purloiners  and  embezzlers,  buyers  and 
receivers,  of  such  materials,  is  full  of  difficulty,  from  the  close  and  clan- 
destine  manner  in  which  the  offence  is  committed ;   and  there  is  still 
greater  difficulty  in  proving  whose  property,  such  materials  are ;  and  it 
would  tend  to  the  discouragement  and  suppression  of  such  offences  if  the 
discovery  and  conviction  of  such  offenders  were  rendered  more  easy. 
And,  reciting  that,  by  a  former  act,  justices  after  conviction  of  any  offender 
for  purloining  or  embezzling  the  said  materials,  or  for  buying  and  receiv- 
ing the  same,  are  authorized  to  grant  warrants  for  searching  the  houses 
and  other  places  of  the  persons  so  convicted,  but  no  such  authority  is  given 
before  conviction,  nor  in  any  other  house  or  place,  except  such  as  belongs 
to  a  person  convicted,  the  enactment  follows,  authorizing  two  justices  of 
the  peace  upon  complaint  or  oath,  or  on  affirmation  by  a  Quaker,  that  there 
is  cause  to  suspect  that  any  such  purloined  or  embezzled  materials  are 
concealed  in  any  dwelling-house,  &c.,  by  a  warrant  under  seal  to  cause 
every  such  dwelling-house,  &c.,  to  be  searched  in  the  daytime.    Ihen 
the  misdemeanor  is  created  :  « if  any  such  materials,  suspected  to  be  pur- 
yoQ'yi    loined  or  embezzled,  shall  be  *found  therein,  to  cause  the  same, 
and  the  person  or  persons  in  whose  house,"  &c.,  « the  same  shall 
be  found,  to  be  brought  before  any  two  justices  of  the  peace,"  &c.,  «and 
if  the  said  person  or  persons  shall  not  give  an  account,  to  the  satisfaction  of 
such  justices,  how  he,  she,  or  they  came  by  the  same,"  &c.     The  word 
such  is  supposed  to  incorporate  in  the  description  of  materials  found  all 
the  preceding  particulars,  or  at  least  the  fact  of  their  being  concealed  in 
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the  dwelling-house  where  they  are  found.  But  we  think  that  this  is  not 
the  true  construction.  Such  does  not  appear  to  be  applied  to  the  circum- 
stances, but  to  the  nature  of  the  article.  It  is  not  «  so  found,"  or  «  found 
upon  such  search,"  nor  «  found  concealed ;"  nor  is  there  any  reason  why 
that  limitation  should  be  imposed,  either  by  the  legislature  or  by  any  judi- 
cial interpretation  of  the  statute.  The  preamble  recites  the  mischief,  and 
moreover  gives  some  additional  powers  for  preventing  it ;  but  the  offence 
aimed  at  is  the  possession  of  goods,  suspected  to  be  purloined,  without 
being  able  to  give  a  satisfactory  account  of  them.  The  difficulties  that 
had  protected  suspicious  goods  from  seizure  induced  the  legislature  to  pro- 
vide a  penalty  against  all  in  whose  possession  they  may  be  found  without 
explanation  how  they  came  there.  And  the  prima  facie  case  is  equally 
made  out,  whether  they  are  found  in  possession  in  the  course  of  an  unex- 
pected visit,  or  by  virtue  of  a  search.  This  was  the  view  taken  by  the 
Chief  Justice  of  the  Common  Pleas  at  Gloucester,  in  1833,  Davis  v.  Kest^ 
6  C.  &  P.  167 ;  and  we  think  it  perfectly  correct.  The  concealment  is 
merely  evidence,  and  by  no  means  essential  to  the  definition  of  the  of- 
fence. 

•Secondly,  whether  the  penalty  is  properly  distributed  by  the  r.QOQ 
adjudication,  is  assumed  to  depend  on  the  question  whether  the  .  ^ 
act  just  alluded  to  was  in  these  particulars  repealed  by  stat.  58  G.  3,  c.  51, 
which  repeals  «<  An  Act  passed  in  the  thirteenth  year"  of  G.  3,  entitled 
«  An  Act  for,"  &c. ;  and  here  is  set  out  the  title  of  stat.  17  G.  3,  c.  56, 
not  that  of  any  act  passed  in  the  13  G.  3,  nor,  we  presume,  of  any  other 
act  whatever.  A  mistake  has  been  committed  by  the  legislature ;  but,  hav- 
ing regard  to  the  subject  matter,  and  looking  to  the  mere  contents  of  the 
act  itself,  we  cannot  doubt  that  the  intention  was  to  repeal  the  17  G.  3, 
and  that  the  incorrect  year  must  be  rejected. 

The  third  objection,  arising  from  the  information  having  been  before 
different  justices  of  the  peace  from  those  who  afterwards  convicted,  is  cer* 
tainly  not  removed  by  stat.  3  G.  4,  c.  23,  because  the  fact  of  such  difier- 
ence  is  not  stated  in  the  conviction,  as  required  by  that  act.  The  tenth 
section  (a)  expressly  enacts  that  any  two  justices  of  the  peace  may  issue 
a  search  warrant,  and  cause  the  party  and  goods  to  be  brought  before  any 
two  justices  of  the  peace,  not  the  same  necessarily.  Again,  sect.  19  gives 
any  one  justice  of  the  peace  power  to  issue  a  warrant  to  bring  the  party 
before  any  two  justices  of  the  peace,  and  gives  them  authority  to  act. 
Then  the  question  arises  whether  stat.  3  G.  4,  c.  23,  s.  2,  applies.  Now 
the  words  are  very  general,  and  are  introduced  for  the  purpose  of  prevent* 
ing  a  practice  not  very  favourable  to  the  due  administration  of  justice. 
We  think  them  applicable  to  this  case,  and  that  the  conviction  is  bad  for 
this  defect.  Order  of  sessions  confirmed.(ft) 

{a\  Stat  17  G.  8,  c  66, 1. 10  (6)  See  In  re  Boolhroyd,  15  M.  Ai  W.  1. 
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^SSO]    *The  Mayor,  Aldermen  and  Burgesses  of  the  Borough  of  COL" 

CHESTER  against  BROOKE. 

In  a  declaration  on  the  case  for  injoring  plaintifiTs  oyster  beds  in  a  river  by  improper  nangatioo 

of  defendant's  ▼easel,  averments — ^That  plaintiffii  were  lawfully  poaseseed  of  oyster  beds  aitii- 

ate  in  the  river  and  covered  with  water ;  that  defendant  was  possessed  of  a  ship  of  a  certaic 

size  and  draught  then  navigating  the  said  river  under  the  management  of  defendant's  aer- 

▼ants;  that  the  tide  ebbed  and  flowed  in  that  part  of  the  river;  and  that,  at  certain  periods 

and  states  of  the  tide  there,  the  depth  of  water  covering  the  said  oyster  beda  was  insufficient 

to  float  the  said  ship,  «  cu  the  defendant  and  hia  »aid  tenants  be/ore  and  at  the  time  of  commit^' 

ting"  &c.,  **  well  ktievT — are  not  equivalent,  after  verdict,  to  a  formal  allegation  of  notice  to 

defendant  that  the  oyster  beds  existed  and  were  liable  to  be  injured  by  attempting  to  pass 

over  them  at  the  times  mentioned. 

To  a  count  alleging  that  plaintiffs  were  possessed  of  oyster  beds  in  a  part  of  the  river,  and  de> 

-fendant  of  a  vessel  thereon,  and  that  he  navigated  the  vessel  over  the  said  part  so  negligently 

and  at  such  unseasonable  and  improper  times  and  slates  of  the  tide  that  she  struck  the  bottom 

of  the  said  part  of  the  river  and  injured  the  oy«ter  beds ;  defendant  pleaded :  That  the  said 

part  of  the  said  river,  before  and  at  the  time  when,  dec,  was  open  to  the  sea,  and  within 

the  flux  and  reflux  of  the  tide,  and  was  a  public  navigable  river  and  the  qocen*8  highvray  for 

all  her  subjects,  with  their  ships  and  vessels,  « to  navigate,  sail,  pass  and  repass  in,  ttpon, 

IftrotigA,  over  and  along  the  same  and  all  parts  thereof  every  year  and  at  all  times  of  the  j<9r, 

and  at  all  times  and  states  of  the  tide,"  at  tbeir  free  will,  dice.    Held,  after  ▼erdict,  a  suffideot 

plea  in  denial  of  having  navigated  at  unseasonable  and  improper  times ;  though  it  might  have 

been  bad  on  special  demurrer,  as  argumentative. 

The  liberty  of  passage  on  a  public  navigable  river  is  not  sospended  when  the  tide  is  too  low  for 

▼easels  to  float    The  public  right  in  this  respect  includes  all  such  rights  as,  with  relation  to 

the  circumstances  of  each  river,  are  necessary  for  the  convenient  passage  of  vessels  aloog 

the  channel.    It  is  therefore  no  excess,  if  a  vessel  which  cannot  reach  her  place  of  destioa* 

tion  in  a  single  tide  remains  aground  till  the  tide  servos;  although,  by  custom  or  agreement, 

a  fine  may  be  payable  to  the  lord  of  the  soil  for  such  grounding. 

Jf  property  (as  oysters)  be  placed  in  the  channel  of  a  public  navigable  river  so^»  to  erssta 

a  public  nuisance,  a  person  narigating  is  not  justified  in  damaging  such  property  by  ninniag 

his  vessel  against  it,  if  he  has  room  to  pass  without  so  doing ;  for  an  individual  cannot  abate 

a  nuisance  if  he  is  no  otherwise  injured  by  it  than  as  one  of  the  public     And,  therefore, 

the  fact  that  such  property  was  a  nuisance  is  no  excuse  for  running  upon  it  negligently. 

A  corporation,  which  had  an  immemorial  right  to  the  oyster  fishery  in  a  navigable  river,  to  be 

managed  by  certain  functionaries  and  courts  of  the  corporation,  became,  in  1740,  by  the 

ouster  of  several  of  its  members,  unable  to  continue  itself,  or  to  carry  on  the  mansgemenf 

of  the  fishery.    In  1763,  the  corporation  was  re>incorporated  by  charter,  under  the  old  name, 

and  the  charter  ratified,  confirmed  and  restored  to  it  all  fisheries,  dec 

Held  that,  there  having  bi>en  no  actual  dissolution,  the  fishery  had  never  come  to  the  crown, 

and  would  therefore  be  in  the  corporation  as  it  existed  under  the  new  charter. 
Whether,  if  the  fishery  had  come  to  the  crown,  it  could  (after  Magna  Cbarta)  have  been  re* 

granted  by  charter,  qttare. 
The  corporation,  by  a  written  document,  purporting  to  be  an  order  of  a  court  of  the  corpora- 
tion held  for  the  conservancy  of  the  fishery,  granted  a  license  to  certain  dredgermen  to  dred^ 
and  take  the  oysters  during  the  oyster  season.     Held,  that  this  did  not  operate  as  a  demise 
of  the  fiishery  putting  the  corporation  out  of  possession. 

Case.  1st  count.  For  that,  whereas,  before  and  at  and  after  the  time 
of  the  committing,  &c.,  plaintiffs  were  possessed  of  a  certain  fishery  in  a 
•3401  ^^^^^^"  P^*^  ^f  ^  *river,  to  wit,  the  river  Colne,  that  is  to  say  in  the 
part  thereof  situate  and  lying  between  the  North  Bridge  and  West- 
oesse,  in  the  said  county  of  Essex,  and  plaintiffs  were  then  also  possessed 
of  certain  large  quantities  of  oysters  and  oyster  brood  then  lying  and 
being  in,  upon  and  about  the  bed,  bottom  and  sides  of  the  said  part  of 
the  said  river :  And  whereas  also  defendant,  before  and  at  the  time  of 
committing,  &c.,  was  possessed  of  a  certain  ship  or  vessel  then  navigating 
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and  being  in  and  upon  the  said  river  under  the  direction  and  management 
of  certain  then  servants  of  defendant  in  that  behalf:  Yet  defendant,  disre- 
garding his  duty,  heretofore,  to  ^it,  on,  &c.,  and  on  other  days,  &c.,  by 
bis  said  servants  so  negligently  and  unskilfully  navigated  and  directed  the 
said  ship  or  vessel,  and  so  carelessly  and  unskilfuUy  and  at  times  and  states 
of  the  tide  of  the  said  river  so  unseasonable  and  improper,  as  defendant 
and  his  said  servants  well  knew,  conducted  and  placed  the  said  ship  or 
vessel  in,  along  and  upon  the  said  part  of  the  said  river,  and  where  plain- 
tiiis  had  such  fishery  as  aforesaid,  that,  by  means  of  the  several  premises 
aforesaid,  the  said  ship  or  vessel  then  struck  against  and  settled  and  sunk 
upon  and  into  the  bed,  bottom  and  sides  of  the  said  part  of  the  said  river, 
aad  where  plaintiffs  had  such  fishery  as  aforesaid,  and  thereby  made 
divers  large  holes  in  the  said  bed,  bottom  and  sides  of  the  said  part  of  the 
said  river,  and  where  plaintifis  had  such  fishery  as  aforesaid,  and  not  only 
greatly  damaged  and  injured  the  said  fishery  of  plaintifis  there,  but  also 
destroyed  large  quantities  of  the  said  oysters  and  oyster  brood  of  plaintifis, 
of  great  value,  to  wit,  &c.,  then  lying  and  being  in,  upon  and  about  the 
said  bed,  bottom  and  sides  of  the  said  part  of  the  said  river  where  the 
said  ship  or  vessel  so  settled  and  sank  as  aforesaid. 

^Second  count.  And  whereas  also  plaintifis,  before  and  at  the  r*oA^ 
time  of  the  committing,  &c.,were  lawfully  possessed  of  certain  oyster  *- 
beds  and  oyster  grounds  situate  in  the  said  river,  to  wit,  in  a  certain*  part 
thereof  lying  and  being  between,  &c.,  (as  in  the  first  count,)  and  of  cer- 
tain oysters  then  lying  and  being  thereon;  and  which  oyster  beds  and 
oyster  grounds  were  covered,  during  all  the  time  aforesaid,  with  the 
waters  of  the  said  part  of  the  said  river :  And  whereas  also  defendant, 
before  and  at  the  time  of  committing,  &c.,  was  possessed  of  a  certain 
ship  or  vessel  of  a  certain  size  and  draught  of  water,  and  then  navigating 
and  being  in  and  upon  the  said  river  under  the  direction  and  management  of 
certain  the  servants  of  defendant  in  that  behalf:  And  whereas,  also,  during 
all  the  time  last  aforesaid,  the  tide  ebbed  and  flowed  in  the  said  part  af 
the  said  river ;  and,  at  certain  periods  and  states  of  the  tide  of  the  said  rive, 
there,  the  depth  of  the  waters  of  the  said  part  of  the  said  river,  so  cover- 
ing the  said  oyster  beds  and  oyster  grounds,  was  insufficient  to  float  ihe 
last-mentioned  ship  or  vessel,  as  defendant  and  his  said  servants  before 
and  at  the  time  of  the  committing  of  the  grievances  in  this  count  after 
mentioned  well  knew :  Yet  defendant,  well  knowing  the  premises,  and 
not  regarding  his  duty  in  that  behalf,  heretofore,  to  wit,  on,  &c.,  by  his 
said  servants,  so  negligently  and  unskilfully  navigated,  conducted,  di- 
rected and  managed  the  said  ship  or  vessel,  that,  by  reason  thereof,  the 
said  ship  or  vessel  afterwards,  to  wit,  on,  &c.,  was,  by  defendant  and  his 
said  servants,  conducted  into  and  over  the  said  part  of  the  said  river,  and 
over  the  said  oyster  beds  and  oyster  grounds,  ami  was  there  wrongfully 
and  negligently  kept  *and  detained  by  defendant  ui^til  the  said  r^oAo 
tide  there  was  in  the  ^ate  in  this  count  aforesaid,  and  until  the    '- 
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depth  of  the  waters  of  the  said  part  of  the  said  rivery  so  covering  the  said 
oyster  beds,  was  insufficient  to  float  the  last-mentioned  ship  or  vessel : 
Whereby,  and  by  means  of  the  premises  in  this  count  aforesaid,  the  said 
ship  or  vessel  grounded  and  rested  upon  the  said  oyster  beds  and  oystei 
grounds,  and  remained  so  grounded  and  rested  upon  the  same  for  a  long 
space  of  time,  to  wit,  for  six  hours  then  next :  And  that,  afterwards,  tc 
wit,  on  the  day,  &c.,  last  aforesaid,  and  for  divers,  to  wit,  two,  days  then 
next  following,  defendant  and  his  said  servants  not  only  negligently  and 
carelessly  neglected  and  refused  to  remove  the  said  ship  or  vessel  fiiom 
the  said  part  of  the  said  river,  as  with  reasonable  and  proper  care  and 
skill  they  might  have  done,  but  also  so  negligently,  carelessly  and  im** 
properly  managed  the  said  ship  or  vessel  that,  by  and  through  such  negli- 
gence, carelessness  and  improper  conduct  by  defendant  and  his  said  ser- 
vants in  that  behalf,  the  said  ship  or  vessel  was  unnecessarily  and  im- 
properly moved  and  allowed  to  be  moved  from  the  said  part  of  the  said 
oyster  beds  and  oyster  grounds  where  she  first  grounded  and  rested  as 
aforesaid  to  other  parts  of  the  said  oyster  beds  and  oyster  grounds ;  where- 
by, and  by  means  of  the  several  premises  in  this  count  aforesaid,  the  said 
ship  or  vessel  not  only  made  divers  large  holes  in  the  said  oyster  beds  and 
oyster  grounds,  and  greatly  damaged  and  injured  the  same,  but  also  crushed 
and  destroyed  divers  large  quantities  of  oysters,  oyster  brood  and  spat  of 
the  plaintiffs,  of  great  value,  to  wit,  &c.,  then  growing  and  being  on  the 
said  oyster  beds  and  oyster  grounds. 

Plea  1.  Not  guilty. 
•3431        *Plca  2.  To  the  first  count,  so  far  as  relates  to  the  fishery  ia 
-'     that  count  mentioned.     That  plaintiff's   were  not,  at  the  time 
when,  &c.,  or  any  or  either  of  them,  possessed  of  the  said  fishery  or  any 
part  thereof,  in  manner  and  form,  &c.     Conclusion  to  the  country. 

Plea  3.  To  the  first  count,  so  far  as  the  same  relates  to  the  oysters  and 
oyster  brood  in  that  count  mentioned.  That  plaintiffs  were  not,  at  the 
times  when,  &c.,  or  any  or  either  of  them,  possessed  of  the  said  oysters 
and  oyster  brood,  or  of  any  or  either  of  them,  or  any  part  thereof,  in  man- 
ner and  form,  &c.    Conclusion  to  the  country. 

•  Plea  4.  To  the  first  count.  That  the  said  ship  or  vessel  in  that  count 
mentioned  was  not,  at  the  times  when,  &c.,  or  any  or  either  of  them, 
under  such  direction  or  management  as  in  the  said  first  count  in  that  be- 
half mentioned,  in  manner  and  form,  &c.    Conclusion  to  the  country. 

Plea  5.  To  the  first  count,  so  far  as  the  same  relates  to  the  conduct- 
ing and  placing  of  the  said  ship  or  vessel  of  the  defendant  in  that  coun* 
mentioned  in,  along  and  upon  the  said  part  of  the  said  river  in  the  saia 
first  count  in  that  behalf  mentioned,  and  in  which,  &c.,  at  such  unseason- 
able and  improper  times  and  states  of  the  tide  of  the  said  river  as  in  that 
count  mentioned.  That  the  said  part  of  the  said  river  in  which,  &c., 
before  and  at  the  said  several  times  when,  &c.,  in  the  said  first  count 

ntioned,  was  and  still  is  open  to  the  sea,  and  having  a  free  passage 
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into  and  from  the  same  for  ships  and  other  vessels  ;  and  the  said  part  of 
the  said  river  in  which,  &€.,  before  and  at  the  said  several  times  when, 
&c.,  was  and  still  is  situate  within  *the  flux  and  reflux  of  the  tide  r«q44 
of  the  sea ;  and  the  tide  of  the  sea,  before  and  at  the  said  several  ^ 
times  when,  &c.,  flowed  and  reflowed,  and  still  flows  and  reflows,  in  the 
said  part  of  the  said  river  in  which,  &c. ;  and  the  said  part  of  the  said 
river  in  which,  &c.,  before  and  at  the  said  several  times  when,  &c.,  was 
and  still  is  a  public  and  common  navigable  river,  and  the  queen's  ancient 
and  common  highway  for  all  the  liege  subjects  of  our  lady  the  queen, 
with  their  ships  and  other  vessels,  to  navigate,  sail,  pass  and  repass  in, 
upon,  through,  over  and  along  the  same  and  all  parts  thereof  every  year, 
and  at  all  times  of  the  year,  and  at  all  times  and  states  of  the  tide  of  the 
said  river,  at  their  free  will  and  pleasure.  And  the  defendant  further  says 
that  he  the  said  defendant,  at  the  said  several  times  when,  &c.,  having 
occasion,  with  his  said  ship  or  vessel  in  the  said  first  count  mentioned,  to 
navigate  and  pass  in,  upon,  through,  over  and  along  the  said  part  of  the 
said  river  in  which,  &c.,  did  accordingly  then  navigate  and  pass  in,  upon, 
through,  over  and  along  the  said  part  of  the  said  river,  as  it  was  lawful 
for  him  to  do  for  the  cause  aforesaid ;  which  is  the  same  conducting  and 
placing,  &c.,  in,  along  and  upon  the  said  part  of  the  said  river  in  which, 
&c.,  m  the  introductory  part  of  this  plea  mentioned,  &c.     Verification. 

Plea  6.  To  the  first  count,  so  far  as  the  same  relates  to  the  oysters  and 
oyster  brood  in  that  count  mentioned.     That  the  said  part  of  the  said 
river  in  which,  &c.,  in  the  first  count  mentioned,  before  and  at  the  times 
when,  &c.,  in  that  count  mentioned,  was  and  is  a  common  navigable 
river,  open  to  the  sea,  and  within  the  flux  and  reflux  of  the  tides  thereof, 
and  the  queen's  ancient  and  common  highway  for  all  the  liege  subjects 
ofher  ^majesty,  with  their  ships  and  other  vessels,  to  navigate,     r*Q45 
.siil,  pass  and  repass,  in,  upon,  through,  over  and  along  the  same 
at  all  times  and  states  of  the  tide  of  the  said  river  at  their  free  will  and 
pleasure.    And  the  defendant  further  says  that  the  said  oysters  and  oyster 
brood,  in  the  said  first  count  mentioned,  before  and  at  the  said  several 
times  when,  &c.,  in  that  count  mentioned,  were  lying  in  an  unlawful  and 
improper  manner  and  in  unlawful  and  improper  places  and  situations  in 
the  said  part  of  the  said  river  in  which,  &c.,  and  in  unlawfully  and  un- 
reasonably large   masses  and  quantities,  diminishing  the   depth  of  the 
waters  of  the  said  river  in  the  said  places  and  situations,  thereby  greatly 
obstructing  the  navigation  of  the  said  part  of  the  said  river,  to  the  com- 
mon nuisance  of  all  the  liege  subjects  of  our  lady  the  queen,  navigating, 
sailing,  passing  and  repessing  with  their  ships  and  other  vessels,  upon 
through,  over  and  along  the  said  part  of  the  said  river.    Verification. 

Plea  7.  To  the  second  count.     That  plaintiffs  were  not,  at  the  times 
when,  &c.,  or  any  or  either  of  them,  possessed  of  the  said  oyster  beds, 
oyster  grounds  and  oysters  in  the  said  second  count  mentioned,  or  any  r  / 
VOL.  vn.  26 
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either  of  them,  or  any  part  thereof,  in  inanner  and  form,  &c.  Ooncluaos 
to  the  country. 

Plea  8.  To  the  second  count.  That  the  said  ship  or  vessel  in  the  said 
second  count  mentioned  vras  not,  at  the  said  several  times  when,  &c.,  or 
any  or  either  of  them,  under  such  direction  or  management  as  in  the  said 
second  count  in  that  behalf  mentioned,  in  manner  and  form,  &c.  Con- 
clusion to  the  country. 

Plea  9.  To  the  second  count,  so  far  as  the  same  relates  to  the  conduct- 

*^U61  ^°^  ^^  ^^  ^^^^  ^^^P  ^^  vessel  of  the  ^defendant  in  that  count  men- 
tioned into  and  over  the  said  part  of  the  said  river  in  the  said 
second  count  in  that  behalf  mentioned,  in  which,  &c.,  and  over  the  said 
oyster  beds  and  oyster  grounds  in  that  count  mentioned ;  and  keeping  and 
detaining  the  said  ship  or  vessel  there  as  in  that  count  mentioned,  and 
moving  and  allowing  the  said  ship  or  vessel  to  be  moved,  as  in  that  count 
mentioiled.  That  the  said  last-mentioned  part  of  the  said  river  in  which, 
&c.,  before  and  at  the  said  several  times  when,  &c.,  in  the  said  second 
count  mentioned,  was  and  still  is  open  to,  and  having  a  free  passage  for 
ships  and  other  vessels  into  and  from,  the  sea ;  and  the  said  last-mentioned 
part  of  the  said  river  in  which,  &c.,  before  and  at  the  said  last- mentioned 
several  times  when,  &c.,  was  and  still  is  situate  within  the  flux  and  reflux 
of  the  tide  of  the  sea ;  and  the  tide  of  the  sea,  before  and  at  the  said  last- 
mentioned  several  times  when,  &c.,  flowed  and  reflowed,  and  still  flows 
and  reflows,  in  the  said  last-mentioned  part  of  the  said  river  in  which,  &c. ; 
and  the  said  last-mentioned  part  of  the  river  in  which,  &c.,  before  and  at 
the  said  last-mentioned  several  times  when,  &c.,  was  and  still  is  a  public 
and  common  navigable  river,  and  the  queen's  ancient  and  common  high- 
way Tor  all  her  majesty's  liegie  subjects  with  their  ships  and  other  vessels 
to  navigate,  sail^  pass  and  repass,  in,  upon,  through,  over  and  along  the 
same  and  all  parts  thereof,  every  year,  and  at  all  times  of  the  year,  and 
at  all  times  and  states  of  the  tide  there,  at  their  free  will  and  pleasure :  and 
the  defendant  further  says  that  he  the  said  defendant,  at  the  said  last-men- 
tioned several  times  when,  &c.,  having  occasion  to  navigate  and  conduct 
his  said  ship  or  vessel  into  and  over  the  said  last-mentioned  part  of  the 
*3471  ^^^^  "^^'  ^^  *which,  &c.,  and  over  the  said  oyster  beds  and  oyster 
grounds,  and  to  keep  and  detain  the  said  ship  or  vessel  there,  and 
to  move  and  allow  her  to  be  moved  as  in  the  introductory  part  of  this  plea 
mentioned,  did  then  accordingly  navigate  and  conduct  the  said  ship  or 
vessel  into  and  over  the  said  last-mentioned  part  of  the  said  river,  and 
over  the  said  oyster  beds  and  oyster  grounds,  and  kept  and  detained  the 
said  ship  or  vessel  there,  and  moved  and  allowed  her  to  be  moved,  as  it 
was  lawful  for  him  to  do  for  the  cause  last  aforesaid ;  which  is  the  same 
conducting,  &c.,  and  keeping  and  detaining,  &c.,  and  moving  and  allow- 
ing, &c.,  in  the  introductory  part  of  this  plea  mentioned,  &c.  Verifica- 
tion. 

Plea  10.  To  the  second  count.     That  the  said  part  of  the  said  river  io 
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which,  &C.9  in  that  count  mentioned,  before  and  at  the  times  when,  &c^ 
therein  mentioned,  was  and  is  a  common  navigable  river  open  to  the  sea, 
and  within  the  flux  and  reflux  of  the  tides  thereof,  and  the  queen^s  ancient 
and  common  highway  for  all  the  liege  subjects  of  her  majesty,  with  their 
ships  and  other  vessels,  to  navigate,  sail,  pass  and  repass  in,  upon, 
through,  over  and  along  the  same,  at  all  times  and  states  of  the  tide 
of  the  said  river,  at  their  free  will  and  pleasure;  and  the  defendant 
further  says  that  the  said  oyster  beds  and  oyster  grounds  and  oysters  in 
the  second  count  mentioned,  before  and  at  the  said  several  times  when, 
&c.,  in  that  count  mentioned,  were  lying  in  an  unlawful  and  improper 
manner,  and  in  unlawful  and  improper  places  and  situations  in  the  said 
part  of  the  said  river,  and  in  unlawfully  and  unreasonably  large  masses 
and  quantities,  diminishing  the  depth  of  the  waters  of  the  said  river  in  the 
said  places  and  situations,  and  thereby  greatly  obstructing  the  navigation 
of  the  said  part  of  the  *said  river  in  which,  &c.,  in  the  said  second  r«04o 
count  mentioned,  to  the  common  nuisance  of  all  the  liege  sub-  ^ 
jects  of  our  lady  the  queen  navigating,  sailing,  passing  and  repassing 
with  their  ships  and  other  vessels  in,  upon,  through,  over  and  along  the 
said  part  of  the  said  river.     Verification. 

Replication.  To  pleas  1,  2,  3,  4,  7  and  8,  Similiter. 

To  plea  5.  That  the  said  part  of  the  said  river  in  which,  &c.,  at  the 
said  several  times  when,  &c.,  was  not  open  to  and  had  not  a  free  passage 
into  and  from  the  sea  for  ships  and  other  vessels,  and  was  not  a  public  or 
common  navigable  river  and  the  queen's  ancient  and  common  highway 
for  all  the  liege  subjects  of  our  lady  the  queen  with  their  ships  and  other 
vessels  to  navigate,  sail,  pass  and  repass  in,  upon,  through,  over  and  along 
the  same,  and  all  parts  thereof,  every  year  and  at  all  times  of  the  year,  and 
at  all  times  and  states  of  the  tide  of  the  said  river,  at  their  free  will  and 
pleasure,  in  manner  and  form,  &c.     Conclusion  to  the  country. 

New  assignment:  That  plaintifls  sued,  &c.,  not  only  for  the  grievances 
in  the  fifth  plea  attempted  to  be  justified,  but  also  for  that  defendant,  on 
the  said  several  days,  &c.,  upon  other  occasions  and  for  other  and  dif- 
ferent purposes  than  those  in  the  said  plea  mentioned,  committed  the 
grievances,  &c. 

To  plea  6.  Thai  the  said  oysters  and  oyster  brood  in  the  first  count 
mentioned,  at  the  said  several  times  when,  &c.,  in  that  count  mentioned, 
or  any  of  them,  were  not  lying  in  an  unlawful  or  improper  manner,  or  in 
unlawful  or  improper  places  or  situations  in  the  said  part  of  the  said  river 
in  which,  &c.,  or  in  unlawfully  or  unreasonably  large  masses  or  quantities, 
diminishing  the  depth  of  the  waters  of  the  said  river  in  the  said  places  and 
situations,  or  any  of  them,  or  any  part  thereof,  *6r  thereby  ob-  r*oAQ 
stnicting  the  navigation  of  the  said  part  of  the  said  river,  to  the 
common  nuisance,  &c.,  in  manner  and  form,  &c.   Conclusion  to  the  country. 

To  plea  9.     That  the  said  part  of  the  said  river  in  which,  &c.,  in  the 
oioth  plea  and  second  count  mentioned,  at  the  times  when,  &c.,  was  not 
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open  to  and  had  not  a  free  passage  for  ships  and  other  vessels  into  and 
from  the  sea,  and  was  not  a  public  and  common  navigable  river  and  the 
queen's  ancient  and  common  highway  for  all  her  majesty's  liege  subjects 
with  their  ships  and  other  vessels  to  navigate,  sail,  pass,  and  repass  in, 
upon,  through,  over  and  along  the  same  and  all  parts  thereof,  every  year 
and  at  all  times  of  the  year,  and  at  all  times  and  states  of  the  tide  there, 
at  their  free  will  and  pleasure,  in  manner  and  form,  &c.  Conclusion  to 
the  country. 

New  assignment :  That  plaintifis  sued,  not  only,  &c.,  but  also  for  that 
defendant,  on  the  several  days,  &c.,  upon  other  and  different  occasions, 
and  for  other  and  different  purposes,  &c.,  committed,  &c. 

To  plea  10.     That  the  said  oyster  beds,  oyster  ground  and  oysters,  or 
any  of  them,  or  any  part  thereof,  in  the  said  second  count  mentioned,  at 
the  said  several  times  when,  &c.,  in  that  count  mentioned,  were  not  lying' 
in  an  unlawful  or  iipproper  manner,  or  in  unlawful  or  improper  places  or 
situations  in  the  said  part  of  the  said  river,  or  in  unlawfully  or  unreasona- 
bly large  masses  or  quantities,  diminishing  the  depth  of  the  waters  of  the 
said  river  in  the  said  places  and  situations  or  any  of  them,  or  thereby  ob- 
structing the  navigation  of  the  said  part  of  the  said  river  in  which,  &c., 
in  the  said  second  count  mentioned,  to  the  common  nuisance,  &c.,  in 
manner  and  form,  &c.     Conclusion  to  the  country. 
*3501         *Rejoinder.     To  so  much  of  the  replication  to  pleas  5  and  9 
as  concluded  to  the  country,  similiter.     To  the  new  assignments, 
not  guilty.    Issues  thereon. 

To  the.i;epJicatiop  to  pleas  6  and  10,  similiter,. 

On  the  trial,  before  Coltman,  J.,  at  the  Essex  summer  assizes,  1842, 
the  plaintiffs  offered  evidence  of  their  right  to  the  fishery  by  royal  grant, 
and  usage.  The  evidence  consisted  of  a  series  of  charters  of  R.  1,  H. 
3,  Ed.  2,  Ed.  3,  R.  2,  Ed.  4 ;  and  of  acts  of  user  down  to  the  present 
time.  The  defendants  relied,  as  to  a  part  of  their  case,  on  certain 
changes  which  had  taken  place  in  the  corporation.  By  stat.  31  G.  2,  c. 
71,  «  for  regulating,  governing,  preserving,  and  improving,  the  oyster 
fishery  in  the  river  Colne,  and  waters  thereto  belonging,"  it  was  recited 
that  the  corporation  had,  from  time  immemorial,  by  virtue  of  their  pre- 
scriptive  rights,  and  of  letters  patent,  (which  were  recited,)  granted 
licenses  to  dredge  and  take  oysters  in  the  fishery,  and  had  held  courts  of 
admiralty  and  made  rules  and  orders,  and  appointed  a  water-bailiff,  for 
governing  and  preserving  the  fishery ;  and  that,  by  certain  judgments  on 
informations  in  the  nature  of  quo  warranto,  several  persons  exercising 
corporate  offices  had  been  ousted,(a)  and  there  now  remained  no  mayor, 
aldermen,  or  justices  of  the  peace  to  hold  courts  or  make  or  enforce  rules, 
&c.:  and  powers  were  granted  to  the  justices  of  Essex,  residing  within 
Colchester,  to  hold  courts,  appoint  a  water-bailiff,  grant  licenses,  summon 
juries  to  make  rules  and  orders,  &c.,  to  be  confirmed  by  the  justices ;  with 

(a)  Thu  appMied  to  have  taken  place  about  1740. 
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other  details ;  such  powers  to  last  only  until  it  should  please  his  majesty 
to  reincorporate  the  body.  By  charter  of  3  G.  3,  (1763,)  it  was  recited 
that  it  had  been  represented  that,  *by  certain  judgments  of  ouster,  r^q^i 
« the  said  corporation  is  now  dissolved,  or  at  least  incapable  of  ^ 
enjoying  and  exercising  their  said  liberties  and  franchises."  This  char- 
ter  reincorporated  the  borough,  and  by  it  the  king  did  «  ratify,  confirm, 
and  restore,  as  far  as  in  us  lies,  to  the  aforesaid  mayor  and  commonalty 
of  the  borough  aforesaid,"  (the  new  name  of  incorporation,  which  ap- 
peared also  tabe  the  old  one,)  (a)  «and  their  successors,  all  and  singular 
so  many  such  like  and  the  same  hamlets,"  &c.,  « fisheries,  fishings,  wa- 
ters, conservancy  of  waters,  rivers,  creeks,  and  banks,"  &c.,  <<  authori- 
ties, liberties,  privileges,  rights,  jurisdictions,"  &c.,  « which  the  men, 
free  burgesses  of  the  said  borough,  now  or  heretofore  had  used  and  en- 
joyed, or  as  they  or  any  of  them,  or  their  predecessors,  burgesses  of  the 
said  borough,  by  whatsoever  name  or  names,  or  by  whatsoever  title  of  in- 
corporation, they  were  known,  or  incorporated,  to  them  or  their  successors, 
by  reason  or  virtue  of  a^y  charters  or  letters  patent,  by  any  of  our  proge- 
nitors or  ancestors,  late  kings  or  queens  of  England,  heretofore  made, 
granted,  or  confirmed,  or  by  whatsoever  other  lawful  manner,  right,  title, 
custom,  prescription,  or  use,  heretofore  lawfully  used,  had,  or  accus- 
tomed." «  To  have,  hold,  and  enjoy,"  &c.,  <«  under  the  ancient  fee 
farm  therefore  accustomed  to  be  rendered  to  us  for  the  same."  By  char- 
ter of  58  G.  3,  (1818,)  it  was  recited  that  it  was  represented  that,  since 
the  last  charter,  by  judgments  on  informations,  &c.,  <<  the  said  corporation 
is  now  incapable  of  enjoying  and  exercising  their  said  liberties  and  fran 
chises :"  and  a  grant  of  the  former  rights  was  made. 

Among  other  acts  of  user,  it  appeared  that  the  ^corporation     r«qeo 
had  from  time  to  time  granted  licenses  to  dredgermen  ;  and  the     ^ 
fishery  was  now  carried  on  under  such  licenses.     The  following  was  the 

form  now  used.     «  No. ,  Colne  fishery,  within  the  jurisdiction  of  the 

borough  of  Colchester,  in  the  county  of  Essex.  At  a  customary  court 
and  court  of  conservancy  for  the  said  fishery,  which  has  been  commonly 
called  an  admiralty  court,  held  at  the  Moot  Hall,  in  the  borough  of  Col- 
chester, on  the      ■       day  of  j  by  virtue  of  an  act  of  parliament 

made,"  &c.,  (31  G.  2,  c.  71,)  «  and  also  of  a  certain  other  act  of  parlia- 
ment made,"  &c.,  (6  &  6  W.  4,  c.  76,  the  Municipal  Corporation  Act,) 
<<  license  is  hereby  granted  to,"  &c.,  (name  of  party,)  <(to  dredge  and 
take  oysters  within  the  said  river  and  waters,  and  in  all  the  places  called 
creeks  thereunto  appertaining,  for  and  during  the  present  oyster  season, 
(and  as  long  as  there  shall  be  a  London,  Dutch,  or  other  foreign  market,) 
for  sizable  oysters,  unless  the  fishery  shall  be  sooner  shut  up  by  order  of 
the  jury,  with  the  consent  of  the  mayor  and  council  of  the  said  borough : 
and,  when  the  same  shall  be  opened  for  the  next  season,  then  to  dredge 

(a)  By  charter  of  15  C.  8.    See  Mayor,  ^e^  of  CoUkater  ▼.  Seabir,  3  Burr.  1866, 1867 
1870. 


S52      Mayor  of  CoLCHESTttt  p.  Brooke.  E.  V.  1845. 

and  take  oysters  in  like  manner  from  diencefbrth  until  the  last  Monday  in 
February  next :  provided  he  shall  and  do  in  all  diings  conform  to,  ob* 
serve,  fulfil,  perform,  and  keep  all  and  every  die  rules  and  regulations  made 
and  allowed  at  the  different  customary  courts  or  courts  of  conservancy, 
called  admiralty  courts,  held  for  the  said  fishery,  and  now  in  force  :  and 
provided  he  .doth,  to  the  utmost  of  his  power,  use  his  best  endeavours  for 
preserving  the  said  oyster  fishery  and  for  carrying  into  full  effect  the  said 
rules  and  regulations.  Dated,"  &c.  "  By  order  of  the  mayor  and  coun- 
cil."   Signed  by  the  town  clerk. 

•Qeo-i  *0n  these  documents  the  defendant's  counsel  contended  that, 
the  corporation  having  been  extinct,  or  at  least  having  lost  the 
ancient  right,  (assuming  it  to  have  existed  as  late  as  1763,)  the  crown  bad 
not  power  to  create  anew  the  exclusive  franchise ;  and,  further,  that  the 
corporation  were  at  any  rate  out  of  possession  by  virtue  of  the  licenses, 
which  amounted  to  a  demise  of  the  fishery. 

It  further  appeared  on  the  trial,  that,  on  December  31st,  1839,  the  de- 
fendant's vessel,  passing  up  the  Colne,  a  navigable  tide  river,  on  which 
Colchester  is  situate,  grounded  at  a  point  called  The  Hound.  The  ves- 
sel drew  twelve  feet  of  water:  and  evidence  was  given  by  persons  ac- 
quainted with  the  navigation  that  the  tides,  at  that  season,  were  in  a  state, 
called  '<  the  dead  of  the  neaps,"  which  made  it  impossible  that,  for  a  day 
or  two,  a  vessel  of  such  draught  should  pass  The  Hound*.  The  defendant's 
case  was,  that  the  point  was  not  always  impassable  at  this  period,  and 
that  it  might  reasonably  have  been  expected,  from  particular  circumstances, 
that  the  vessel  would  pass  at  the  time  in  question.  It  appeared  in  evi- 
dence that  vessels  navigating  the  Colne  were  frequently  detained  for  seve- 
ral days  by  want  of  sufficient  tide.  The  defendant's  ship  grounded  on 
an  oyster  bed  claimed  by  the  plaintiffs  as  their  property,  and  there  did 
considerable  damage :  the  crew  left  her,  and,  for  want  of  being  properly 
anchored,  she  shifted  her  position  when  the  tide  rose,  grounded  in  another 
place,  and  did  new  damage,  as  described  in  the  second  count  of  the  de- 
claration. It  appeared  in  evidence  that  the  corporation  had  on  former 
occasions  inflicted  fines  for  grounding  vessels  on  the  oyster  beds.  The 
*3541  ^^f^^^^^t  S^^^  evidence  to  show,  in  support  of  the  issues  on  the  *6th 
and  10th  pleas,  that  the  oyster  beds  and  oysters  lessened  the 
depth  of  the  river,  and  so  were  an  impediment  to  the  navigation.(a) 

The  learned  judge,  in  summing  up,  left  to  the  jury  the  questions  raised 
by  the  several  issues ;  and,  with  respect  to  those  on  the  replication  to  the 
5th  and  9th  pleas,  he  expressed  himself  as  follows  :{b) 

«The  next  issue  is  very  important :  it  is  on  the  allegation  of  the  de- 
fendant that  the  river  Colne  is  a  navigable  river  for  all  vessels  at  all  times 
of  the  tide  and  in  all  places,  and  where  this  occurred,  namely,  on  llio 

(a)  A  few  other  details  of  the  caie,  which  it  is  not  thought  necessaxy  to  add  here»  are  M^ 
tioed  in  the  argaments  and  judgment 

(6)  The  following  paragraphs  are  taken  (with  two' or  three  slight  verbal  oorreetiona)  fiooi  i 
Aorthand-wfitcr's  note,  used  by  the  platntifSt'  oounael  on  the  argmnent  in  bana 
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Hound.  On  that  it  appears  that  vessels  amounting  to  a  large  number 
belong  to  this  port ;  I  think  nearly  three  hundred  of  different  sizes.  There 
are  also  other  vessels  resorting  there,  and  foreign  vessels,  for  the  purposes 
of  navigation.  When  you  say  a  river  is  navigable,  you  mean  for  such 
vessels  as  can  go  up  it ;  and  in  one  sense  that  is  perfectly  true :  but  the 
argument  is  pushed  to  the  extreme  if  it  goes  to  the  length  of  saying  that 
this  river  ceases  to  be  navigable  when  the  tide  is  out.  If  a  river  is  navi- 
gable, it  is  so  whether  the  tide  is  in  or  out,  though  it  is  true  that  vessels 
caonot  sail  over  dry  ground." 

In  directing  the  jury  on  the  issue  of  not  guilty,  his  lordship  said  :  «  The 
judgment  you  ought  to  form  on  that  plea,  of  not  guilty,  will  be  materially 
affected  by  the  judgment  you  form  on  the  subject  of  the  5th  plea,  as  to 
whether  this  is  or  is  not  a  navigable  river."  «  On  the  best  consideration 
I  can  give,  it  appears  to  me  *that,  if  this  is  a  navigable  river,  the  r^oKc 
parties  who  wish  to  go  up  it  are  not  obliged  to  wait  for  a  particu-  ^ 
lar  time  of  the  tide,  but  may,  whenever  the  tide  enables  them  to  make 
their  way,  at  once  go  up.  It  may  be  law,  according  to  the  ancient  cus- 
tom of  ^e  place,  that  a  party  may  be  liable,  if  he  takes  the  ground,  to 
make  a  reasonable  payment  to  the  owner  of  the  soil.  If  the  ground  be- 
longs to  these  parties,  they  very  properly  enforced  payment  if  a  vessel  took 
ground,  such  payment  appearing  to  be  sanctioned  by  ancient  custom ;  but 
the  mere  circumstance  of  going  up  when  the  tide  did  not  serve  would  not 
of  itself  be  any  ground  for  an  action,  provided  there  was  no  other  miscon- 
duct to  be  imputed  but  the  taking  ground.  However,  in  going  up  and 
exercising  his  own  rights,  the  party  must  do  so  with  a  due  regard  to  the 
rights  of  his  neighbours,  and  exercise  them  in  a  reasonable  manner  and  in 
such  a  way  that  he  does  not  do  any  damage  which  by  a  reasonable  care 
might  be  avoided.  Therefore  the  question  is,  whether,  in  your  judgment, 
the  ship-owner,  by  his  servant,  conducted  himself  in  a  way  to  lay  him 
open  to  the  imputation  that  by  his  carelessness  he  has  done  damage  that 
Blight  have  been  avoided  by  reasonable  care." 

The  jury  stated  their  opinion  to  be:  1.  That  the  corporation  was  enti- 
tled to  the  fishery ;  2.  That  the  corporation  was  entitled  to  the  oyster 
&hery  and  oyster  brood ;  3.  That  the  river  Colne  was  at  all  times  and  in 
&U  states  of  the  tide  a  public  river,  navigable  for  all  vessels ;  4.  That  oys- 
ters thrown  into  the  mid-channel  of  the  river  were  a  nuisance,  and  tended 
to  impede  the  navigation,  and  that  the  defendant's  vessel  grounded  where 
the  oysters  were  so  thrown  ;  5.  That  in  conducting  the  vessel  there  was 
BO  neglect  as  far  as  the  *first  grounding,  but  that  there  was  great  rmo^ 
Beglect  in  leaving  the  vessel  unmoored  after  she  first  grounded.     *• 

The  verdict  was  therefore  taken  as  follows. 

For  the  defendant  on  the  issue  upon  not  guilty  as  to  the  1st  count  and 
as  to  the  first  breach  alleged  in  the  2d  count ;  also  on  the  several  issues 

rising  upon  the  6th,  Gth,  9th  and  10th  pleas,  and  upon  the  new  assigiH 

<Qent8. 
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For  the  plaintifis  upon  the  issue  on  not  guilty  as  to  the  residue  of  the  2d 
county  (a)  with  5/.  damages;  and  on  the  several  issues  arising  upon  the 
2d,  3d,  4th,  7th,  and  8th  pleas. 

Thestger^  for  the  plaintiffs,  in  Michaelmas  term,  1842,  moved  for  a  new 
trial,  on  the  ground  that  the  learned  judge  had  misdirected  the  jury  as  to 
the  right  of  the  public  to  use  a  navigable  river  at  all  times  of  the  tide.  He 
also  alleged  other  misdirections,  which  are  noticed  in  the  judgment  after- 
wards pronounced  by  the  court,  and  need  not  be  further  mentioned.  And 
he  moved  for  judgment,  non  obstante  veredicto,  on  the  5th,  6th,  9th  and 
10th  pleas,  on  the  ground  that  those  pleas  were  no  answer  to  the  action  ; 
the  5th  and  9th  resting  upon  the  assumption  that,  although  the  parties 
navigating  knew  the  river  to  be  impassable  where  the  ship  grounded,  and 
negligently  ran  her  upon  the  oyster  beds,  no  action  lay ;  and  the  6th  and 
10th  alleged,  as  a  defence,  that  the  oysters  and  oyster  beds  were  a  nui- 
sance,  which  was  no  excuse  if  the  defendant's  servants  had  not  used  ordi- 
nary caution :.  and  the  pleas  admitted  that  they  had  not.  He  cited  But- 
*3571  ^fi^^^  ^*  Forrester^  11  East,  60;  Bridge  v.  *The  Grand  Junction 
Railway  Company,  3  M.  &  W.  244,  and  Lynch  v.  JVUr^tn, 
1  Q.  B.  29.     A  rule  nisi  was  granted. 

In  the  same  term  a  cross  rule  was  obtained  by  Lush^  to  show  cause  why 
a  verdict  should  not  be  entered  for  the  defendant  on  the  2d,  3d  and  7tb 
issues. 

In  Michaelmas  term  and  vacation,  1843,  {b) 

Chambers^  Fciersdorff^  and  Lush^  showed  cause  against  the  plaintifis' 
rule.  The  learned  judge's  direction  was  right,  except  that  it  was  too 
favourable  to  the  plaintifis  in  suggesting  that  a  party  who  used  a  navigable 
river  was  responsible  for  not  taking  care  to  avoid  things  improperly  placed 
there.  It  is  implied  in  the  description  of  a  public  navigable  river  that  it 
is  to  be  used  at  all  times  of  the  tide,  though  with  proper  caution  according 
to  the  ship's  burden.  If  the  liberty  be  not  so  general,  it  is  hard  to  say 
where  the  limitation  must  begin.  The  court  cannot  qualify  the  right  to 
use  a  navigable  river  according  to  the  burden  of  the  ship.  Such  a  river 
is  open  for  the  purposes  of  traflSc  and  of  access  to  the  sea  ports,  of  which 
'  Colchester  is  one ;  and  it  cannot  be  made  a  condition  of  access  that  the 
port  shall  be  reached  without  stopping.  It  may  require  three  or  four  tides 
to  arrive.  The  averment,  in  pleas  6  and  10,  that  the  river  was  a  highway, 
and  navigable  at  all  times  and  states  of  the  tide,  applies  to  the  right ;  the 
construction  on  the  other  side  would  make  it  apply  to  the  capacity  of  the 
stream.  And,  if  the  plaintiffs  meant  to  dispute  the  right  of  navigation  in 
•3681  P^^^^^  where  the  water  was  not  always  of  suflScient  depth,  they  ought 
to  have  shown  by  *their  replication  tiiat  they  so  contested  the  right, 

(a)  The  verdict  wai  tt  fint  entered  for  the  plaintiff  generaUy  on  the  second  coant ;  but  tbe 
poetea  was  amended  on  summons. 

(6)  November  28th,  before  Lord  Denman,  C.  J.,  Patteson  and  Coleridge,  Js.;  and  DeceoH 
ber  4th,  before  the  same  judges  and  Williams,  J. 
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88  was  done  in  Williams  v.  WUcoXy  8  A.  &  £.  314 ;  bat  the  same  case 
proTes  that,  if  the  river  was,  in  its  whole  breadth,  a  public  highway, 
tbey  could  not  have  set  up  a  right  derived  from  the  crown  to  control  the 
right  of  the  public  as  to  a  part.  It  was  not  attempted  here  to  show  that 
the  vessel,  by  reason  of  its  burden,  was  unfit  to  navigate  the  river  Colne  ; 
and  there  was  evidence  that  vessels  using  the  river  had  sometimes  to  wait 
a  fortnight  or  more  for  a  spring  tide  to  float  them  up.  But,  if  the  public 
may  navigate,  they  may  moor.  A  highway  is  not  the  less  a  highway  be^ 
cause  out  of  repair ;  and  a  river  continues  navigable  though  the  water,  for 
a  time,  may  be  insuiBcient  for  passage. 

Assuming  the  5th,  6th,  9th  and  10th  pleas  to  be  bad,  judgment  non  obstante 
veredicto  cannot  be  given  here,  because  the  issue  on  the  plea  of  Not  Guilty  to 
the  first  count  and  part  of  the  second  is  found  for  the  defendant,  and  it  is  now 
established  that  judgment  non  obstante  veredicto  cannot  be  given  unless  the 
party  against  whom  it  is  claimed  appears,  on  the  whole  record,  to  have  no 
case;  Goodbume  v.  Bowmauj  9Bing.  532;  Gvrynne\.  Bumell^  6  New  Ca. 
453,(inDom.  Proc.),(a)  judgments  of  Williams,  J., p.  493;  Patteson,J., 
p.  505;  and  Parke,  B.,  p.  531.  Patteson,  J.,  said  there,  p.  506:  «(I 
have  always  understood  that  judgment,  non  obstante  veredicto,  is  only  to 
be  allowed  in  a  very  clear  case,  where  the  defence  set  up  is  good  in  form 
and  true  in  fact,  but  insufficient  in  law,  and  so  the  pleadings  show  that 
the  defendant  has  no  defence  upon  the  merits  in  any  way  of  putting  his 
case."  [Patteson,  J.  That  •is  stated  in  2  Tidd,  922,  9th  ed.]  r»ggg 
lo  the  present  case  there  is  not,  on  the  whole  record,  any  confes- 
sion by  the  defendant.  And,  further,  the  declaration  here  is  bad ;  and  the 
party  who  has  made  the  first  fault  in  pleading  cannot  ask  for  a  repleader, 
1  Chitt.  PL  687,  7th  ed.,  (4)  or  judgment  non  obstante  veredicto.  Nei- 
ther the  first  nor  the  second  count  contains  any  specific  averment  that  the 
defendant  or  his  servants  knew  of  the  oysters  or  oyster  beds  being  under 
the  water  where  the  vessel  struck:  there  is  only  a  general  allegation  of 
knowledge,  not  pointed  directly  to  this  fact.  «  Prsemissorum  non  ignarus" 
is  not  sufficient  where  notice  is  material ;  last  resolution  in  Semayne^s 
Case,  5  Rep.  91  a,  93.  a ;  and  here  it  was  material,  as  appears  by  the  in- 
stances in  Com,  Dig.,  Action  on  the  Case  for  Mgligencey  (A  5).  [Lord 
Demman,  C.  J.  Suppose  the  parties  did  not  know  that  the  oysters  were 
there,  but  managed  their  vessel  negligently.  If  a.  man  drove  furiously 
round  a  corner  and  injured  a  person  on  the  farther  side,  would  it  be  ne« 
cessary  for  that  party  in  a  declaration  to  allege  that  the  defendant  knew  of 
his  being  there  ?  Would  not  an  averment  of  negligence  include  all  that 
was  necessary  to  maintain  the  action?]  A  person  driving  on  a  highway 
is  bound  to  presume  that  others  may  be  upon  it :  but  persons  using  a  navi- 
gable river  are  not  obliged  at  their  peril  to  ascertain  whether  or  not  there 

(a)  8.  C.  (Co//tnf  ▼.  Gwynne,  in  Com.  P.,}  9  Bing.  644 ;  (Gwynm  v.  BumeU^  in  Ezcb.  C.,) 
*  New  Cb.  7. 
(6)  See  WWougkb^  ▼.  WHUmghbif,  6  Q.  B.  TSt. 
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are  oyster  beds  in  a  particular  part.  The  right  of  having  oyster  beds  in  a 
navigable  river  is  an  exception  out  of  the  public  rights ;  and  it  lies  upon 
the  party  claiming  it  to  give  notice.  If  a  man  puUs  down  his  wall,  and 
*^f)01  ^^  walls  of  his  neighbour  *are  in  such  a  state  that  peculiar  care 
is  required  in  the  operation,  he  is  not  liable  for  an  injury  caused 
by  such  want  of  care,  if  he  did  not  know  the  state  of  the  adjoining  walls; 
and  the  neighbour  cannot  recover  for  such  injury  without  expressly  al- 
leging notice ;  Chadvrick  v.  Trower^  6  New.  Ca.  1,  (in  Exch.  C.)  (a)  The 
fact  that  parties  were  possessed  of  oysters  which,  in  the  supposed  exer- 
cise of  a  right  of  fishery,  they  have  placed  in  the  bed  of  a  navigable  river, 
does  not  of  itself  impose  the  necessity  of  extraordinary  care  on  those 
using  the  river.  If  a  man  places  eggs  on  a  highway,  he  cannot,  for  that 
reason  merely,  require  unusual  caution  iu  those  who  travel  upon  it.  [Pat- 
TESON,  J.  The  second  count  alleges  that  the  plaintiffs  were  possessed  of 
oyster  beds  in  a  certain  part  of  the  river,  which  were  covered  with  the 
waters  of  the  ssdd  part  of  the  said  river ;  that  the  tide  ebbed  and  flowed 
in  the  said  part  of  the  said  river,  and  that,  at  certain  periods  and  states 
of  the  tide  of  the  said  river  there,  the  depth  of  water  so  covering  the  said 
oyster  beds  was  insuflScient  to  float  defendant's  ship,  as  defendant  and 
his  servants,  before  and  at  the  time,  &c.,  well  knew.  Does  not  this  amount 
to  an  averment  of  knowledge  that  the  beds  were  there  ?]  It  is  no  more 
in  effect  than  «  praemissorum  non  ignarus."  To  raise  a  duty  in  the  de- 
fendant, the  count  should  have  alleged  notice  of  the  particular  fact  that 
there  was  under  the  Avater  property  which  would  be  injured  by  his  ground- 
ing. But  for  that  fact,  the  grounding  was  lawful.  And  the  omission  to 
aver  such  notice  would  have  been  a  good  objection  on  general  demiurer. 
This  may  be  inferred  from  Bach  v.  Owen,  5  T.  R.  409.  The  second 
«ogi  1  count  adds  to  the  complaint  '^in  the  first  that  the  defendant's  ser- 
vants neglected  to  remove  the  vessel  from  the  part  of  the  river 
where  she  grounded ;  but  it  shows  no  facts  imposing  on  them  the  obliga- 
tion of  removing  her.  The  allegation  of  injury,  as  there  stated,  is  met  bj 
the  observation  of  Wood,  B.,  in  ihe  Anonymous  case  in  1  Campbell,  517, 
note.  «  A  navigable  river  is  a  public  highway ;  and  all  persons  have  a 
right  to  come  there  in  ships,  and  to  unload,  moor,  and  stay  there  as  long 
as  they  please.  Nevertheless,  if  they  abuse  that  right  so  as  to  work  a 
private  injury,  they  are  liable  to  an  action.  The  question  will  therefore 
he,  whether  the  defendant  has  abused  his  right  ?  The  privilege  of  the 
plaintiff  must  be  subservient  to  the  right  of  the  public.  It  would  be  of 
very  mischievous  consequences  if  the  owner  of  a  fishery  could  prescribe  to 
the  public  how  and  where  they  are  to  moor  in  a  navigable  river."  "The 
defendant  had  a  right  to  moor  and  remain  where  his  ship  lay,  as  long  as 
convenience  required.  Yet  if  he  acted  wantonly  and  maliciously  for  the 
purpose  of  injuring  the  fishery,  the  plaintiff  is  entitled  to  a  verdict,  but 
Aot  otherwise."    If  the  injury  here  had  been  of  that  nature,  an  action 

(a)  &  C.  in  Com.  P.,  Tmgtr  ▼.  Chadmck,  8  New  Ca.  384« 


7  Adolphus  &  Ellis,  N.  S,  S61 

would  doubtless  have  lain,  though  not  in  the  present  form,  because  in  the 
case  of  a  wilful  and  malicious  injury  the  defendant  must  be  charged  as 
doing  the  wrong  himself,  and  not  through  agents.  But  it  has  never  been 
held  that  the  grantee  of  a  fishery,  in  a  navigable  river,  which  is  an  arm  of 
the  sea,  can,  as  such  grantee,  bring  an  action  for  negligently  navigating. 
The  plaintiff,  in  an  action  like  the  present,  must  show  a  right  co-extensive 
with  the  duty  which  he  would  enforce.  The  ^declaration  here  r»ogo 
does  not  assert  any  duty  resulting  as  a  direct  consequence,  from 
any  right  in  the  plaintiffs.  The  whole  is  left  to  inference.  But,  if  this 
were  not  so,  a  grant  firom  the  crown  cannot  limit  the  public  use  of  a  tide 
river.  A  navigable  river  belongs  to  the  king,  by  his  prerogative,  for  the 
same  public  purposes  as  the  sea  itself;  Case  of  the  Bann  Fishery^  Davys, 
55  a,  56  a,  b :  and  the  supreme  dominion  over  the  sea  belongs  to  him,  as 
the  head  and  representative  of  his  people,  subject  to  the  right  of  naviga- 
tion exerciseable  upon  it  by  them  under  his  jurisdiction  and  protection ; 
Schultes  on  Aquatic  Rights,  5.  The  plaintiffs  here  claim  a  «  fishery :" 
but  the  grant  of  a  fishery  conveys  (<not  a  territorial,  but  an  incorporeal 
franchise ;"  The  Duke  of  Somerset  v.  Fogwell,  6  B.  &  C.  875,  884 :  and 
"the  holder  of  an  exclusive  prescriptive  right  of  fishery  in  public  waters 
enjoys  it,  subservient  to  the  superior  and  sacred  right  of  the  public  to  use 
the  arm  of  the  sea  or  river  for  the  purposes  of  navigation  ;"  Chitty  on  the 
Prerogatives  of  the  Crown,  143,  c.  8,  s.  7.  The  crown  itself,  therefore 
could  not  say,  in  a  case  like  the  present,  that  its  subjects  should  use  the 
river  only  in  particular  states  of  the  tide. 

Then  as  to  the  pleas.  The  5th  is  pleaded  with  an  inducement  exclud- 
ing the  charge  of  negligence ;  and  it  answers  whatever  else  is  material  in 
the  first  count,  to  which  it  is  pleaded.  That  count  alleges  that  the  defend- 
ant and  his  servants  placed  the  ship  on  the  said  part  of  the  river  Colne  at 
«  unseasonable  and  improper"  times  and  states  of  the  tide.  The  plea  is, 
that  the  part  of  the  river  in  which,  &c.,  was  a  public  navigable  river  for 
the  queen's  subjects  to  pass  and  repass,  &c.,  at  all  times  and  states  of  the 
tide.  *[Patteson,  J.  It  denies,  in  effect,  that  there  could  be  r«qgq 
<(  unseasonable  and  improper  times."  Coleridge,  J.  You  limit  ^ 
the  claim  of  right  to  navigating  and  passing.]  In  the  case  of  a  cart  using 
the  highway,  if  the  cart  had  been  stopping  at  the  time  when  a  subject  of 
complaint  arose,  it  would  be  enough  to  allege  the  exercise  of  a  right  to 
pass  and  repass  ;  it  would  not  be  necessary  to  assert  a  right  of  stopping :  the 
only  question  on  that  point  would  be  whether  the  cart  had  stopped  longer 
than  was  consistent  with  a  reasonable  exercise  of  the  right  to  pass  and 
repass.  The  objection  to  this  plea  is,  at  most,  only  that  it  traverses  the 
allegation  of  «  unseasonable  and  improper  times"  inartificially.  The  9th 
plea,  for  the  reasons  which  have  been  stated,  is  a  sufiScient  answer  to  the 
first  complaint  in  the  second  count :  and  the  verdict  of  not  guilty  includes 
that  part  of  the  count.  As  to  the  additional  complaint  that,  after  the  ves- 
sel first  groundedi  the  defendant  and  his  servants  negligently  omitted  to 
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remove  ber,  and  suffered  her  to  be  moved  to  other  parts  of  the  oyster 
beds :  it  may  be  assumed  that,  if  she  at  first  grounded  by  unavoidable 
mischance,  as  a  wreck,  no  indictment  could  have  been  preferred  against 
the  defendant :  Rex  v.  WaitSy  2  Esp.  N.  P.  C.  675,  decides  this.  Nor 
would  an  action  lie.  It  does  not  appear  by  any  thing  stated  on  the  pre- 
sent record  that  the  defendant  and  his  servants  were  bound  to  remove  the 
vessel  after  she  grounded.  In  Pamaby  v.  The  Lancaster  Canal  Company^ 
11  A.  &  £.  223,  the  liability  to  remove  accidental  obstructions  was  held 
to  rest  with  the  company,  the  owners  of  the  canal :  and  it  was  not  sug- 
gested that  the  owners  of  the  sunken  vessel  were  responsible,  if  they  bad 
**^641     ^^^  *caused  the  obstruction  wilfuUy.    Here,  too,  it  is  alleged  that 

the  ship,  after  the  first  accident,  <<  was  unnecessarily  and  impro- 
perly moved  and  allowed  to  be  moved  ;"  but  it  is  not  said  by  whom  :  the 
moving  may  have  been  by  persons  unconnected  with  the  defendant,  or  by 
the  wind. 

The  6th  plea  is  pleaded  to  the  matters  contained  in  the  1st  count,  sofai 
as  they  relate  to  the  oysters  and  oyster  brood  therein  mentioned  ;  the  10th 
plea,  to  the  2d  count,  raises  the  same  defence.  It  is,  in  substance,  that 
the  vessel  was  brought  into  contact  with  something  which  was  a  pub- 
lic nuisance,  and  that,  if  this  was  negligently  done,  no  action  lies  for  the 
result ;  for  none  would  have  lain,  even  if  it  had  been  done  wilfully.  In 
5  Bac.  Abr.  797,  (7th  ed.,)  tit.  JVuisances  (C),  it  is  shown  that  «  any  one 
may  pull  down  or  otherwise  destroy  a  common  nuisance :"  and  the  author 
adds,  <<it  seems,  that  in  a  plea,  justifying  the  removal  of  a  nuisance,  the 
party  need  not  show  that  he  did  as  little  damage  as  need  be."  The  sug- 
gestion, therefore*  of  the  learned  judge,  that  the  defendant  was  bound  to 
navigate  without  doing  any  damage  to  the  plaintiff's  oyster  beds  which 
by  reasonable  care  might  be  avoided,  goes  too  far,  if  applied  to  this  part 
of  the  case.  In  Lodie  v.  Amoldy  2  Salk.  458,  the  action  was  trespass  for 
throwing  plaintiff's  building  materials  into  the  sea ;  plea,  that  they  were 
a  nuisance,  being  a  house  built  across  the  way,  and  that  defendant  pidled 
down  the  walls,  &c.,  and  they  rolled  into  the  sea.  On  demurrer,  the  de- 
fendant had  judgment :  and  the  court  held  « that  when  H.  has  a  right  to 
*%^1     ^^^^  ^  public  nuisance,  he  is  not  bound  to  do  *it  orderly,  and 

with  ais  little  hurt  in  abating  it,  as  can  be ;  and  therefore  was  not 
answerable  in  this  case  for  the  rolling  into  the  sea.  In  the  case  of  James 
against  Hayward^  Cro.  Car.  184,  the  defendant  might  have  opened  the 
gate  without  cutting  it  down ;  yet  the  cutting  was  lawful."  And  so  in 
navigable  rivers  «  all  nuisances  and  impediments  of  passages  of  boats 
and  vessels"  <(  may  be  punished  by  indictments,  and  removed ;"  and  such 
nuisances  have  been  reformed  <<  sometimes  by  the  parties,  that  were  pre- 
judiced by  such  nuisance,  without  any  process  of  law."  Hale  de  Jure 
Maris,  p.  9,  part  i.  c,  3.(a}  The  law  on  this  subject  is  further  noticed  in 
the  same  treafise,  pp.  20, 21, 36,  part  i.  chaps.  5, 6 ;  and  is  also  illustrated 

(a)  HiTg.  httw  Tr. 
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by  the  Anonymous  Case,  in  1  Campb.  617,  note^  where  Wood,  B.,  laid  it 
down  that,  in  a  navigable  river,  persons  might  exercise  the  common  right 
of  mooring  and  remaining,  though  the  fishery  of  an  individual  were  preju- 
diced thereby,  ^«  If,"  it  is  there  added,  «<  the  defendant  acted  wantonly 
and  maliciously,  the  plaintiff  is  entided  to  a  verdict."  The  effect  of  an 
averment  that  the  thing  was  done  «  maliciously"  appears  from  Keble  v. 
ERckringUly  11  Mod.  73,  130:  but  such  a  charge  would  be  inconsistent 
with  the  allegation  here  that  the  defendant  by  his  servants  committed  the 
wrong.  Nor  is  it  in  feet  alleged  that  any  thing  was  done  maliciously, 
wantonly,  or  in  excess.  The  plaintiffs  would  not  have  suffered  if  they 
had  not  been  wrongfully  obstructing  the  navigation ;  and  a  party  cannot 
make  his  own  wrongful  proceeding  the  ground  of  an  action ;  Pitcher  v. 
Bailey,  8  East,  171 ;  Shackell  v.  Rosier^  2  New.  Ca.  634,  •and  r^gg^ 
authorities  there  collected.  Butterfield  v.  Forrester ,  11  East,  60, 
and  Bridge  v.  The  Grand  Junction  Railway  Company,  3  M.  &  W.  244, 
cannot  decide  this  case.  They  only  show  that,  if  the  now  defendant  had 
sued  the  plaintiffs,  want  of  ordinary  care  in  his  servants  might  have  been 
a  defence.  Dames  v.  Mann,  10  M.  &  W.  546,  which  may  also  be  cite-l 
Ia  support  of  the  rule,  leads  only  to  the  same  conclusion :  and,  in  thpt 
case,  the  ass,  which  the  defendant  had  negligently  left  in  the  highway, 
was  admitted  by  the  pleadings  to  have  been  lawfully  there ;  a  fact  denied 
here  as  to  the  oysters  and  oyster  beds. 

Piatt  and  Peacock  contra.  First,  as  to  the  summing  up.  The  learned 
judge  did  not  sufficiently  distinguish  between  right  of  passage  and  a  right 
to  be  exercised  on  the  soil.  « It  is  clear  that  the  channels  of  public  navi- 
gable rivers  were  always  highways  :  up  to  the  point  reached  by  the  flow 
of  the  tide  the  soil  was  presumably  in  the  crown  ;"  Williams  v.  Wilcox, 
8  A.  &  £.  333,  judgment  of  the  court.  The  crown  then,  here,  might 
grant  the  soil :  the  plaintiffs  in  fact  were  possessed  of  it,  and  occupying 
it  by  their  oyster  beds :  and  an  individual  had  no  right,  because  the  river 
was  navigable,  to  go  up  it  when  he  knew  that  his  vessel  must  ground,  and, 
in  so  doing,  to  injure  the  plaintiffs'  property.  It  is  as  if,  in  Williams  v. 
Wilcox,  8  A.  &  £.  314,  the  weir  had  at  times  been  covered  with  water, 
and  the  defendants  had  claimed  the  right  to  anchor  a  vessel  over  it,  and 
leave  her  there  till,  by  the  sinking  of  the  water,  she  settled  upon  the  weir 
and  broke  it. 

•As  to  the  pleas.  It  must  be  admitted  that  on  pleas  5  and  6  r«Qg7 
the  plaintifis  cannot  have  judgment  non  obstante  veredicto  ;  for, 
as  those  pleas  are  pleaded  to  the  first  count,  on  which  the  defendant  has  a 
verdict  of  not  guilty,  the  plaintiffs  can  recover  nothing  although  the  pleas 
should  be  bad.  Goodbume  v.  Bowman,  9  Bing.  632,  may  be  an  autho- 
rity for  the  defendant  to  this  extent,  but  no  farther.  There  the  plaintiff 
had  a  verdict  on  not  guilty,  and  on  one  plea  of  justification,  and  the  ver- 
dict was  for  the  defendant  on  five  other  pleas  of  justification ;  and,  as 
these  last  confessed,  and  did  not  sufficiently  avoid,  the  matters  charged  in 
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the  declaration,  judgment  was  given  for  the  plaintifi*,  non  obstante  vere* 
dicto.  The  present  case,  on  the  pleadings  to  the  second  count,  is  like 
that.  The  9th  and  10th  pleas  confess  the  matters  charged  in  that  count, 
and  give  no  suflScient  answer.  The  count  charges  that,  at  the  time  of  the 
negligent  acts  complained  of,  the  plaintifls  were  possessed  of  oyster  beds, 
and  that  in  a  certain  state  of  the  tide  there  was  not  water  enough  over 
them  to  float  the  defendant's  vessel,  as  the  defendant  and  his  senrants, 
before  and  at  the  time  of  the  committing  of  the  grievances,  well  knew. 
This  is  the  usual  mode  of  averment  in  declarations  for  running  down,  and 
is  precise  enough,  at  least  after  verdict.  It  does  not  appear,  in  Semayne*s 
Casey  5  Rep.  91  a,  that  a  verdict  had  passed.(a)  In  Lane  v.  Crockett^ 
7  Price,  566,  where  the  action  was  against  the  sheriff  for  removing  goodsi 
*3681  ^^^^  under  a  A.  fa.  without  paying  plaintifls,  the  *landlords,  a 
year's  rent,  it  was  objected  that  the  declaration  did  not  show  any 
notice  received  by  the  sheriff,  till  after  the  removal,  that  such  rent  was 
due  ;  but  it  was  held,  on  writ  of  error,  that  the  words  «  well  knowing  the 
premises"  were  sufficient  after  verdict.  Chadunck  v.  TVower,  6  New 
Ca.  1,  is  not  applicable.  There  it  did  not  appear  that  the  defendant  had 
either  notice  or  knowledge  that  the  plaintiff^s  vault  adjoined  to  or  rested 
upon  his  own  ;  and  all  that  he  did  was  on  other  land  than  the  plaintifi^s : 
here  the  mischief  is  done  by  coming  upon  the  p1aintifi*'s  soil.  In  Bach 
V.  Owen,  5  T.  R.  409,  the  question  arose  on  demurrer ;  a  general  aver- 
ment of  request  would  probably  have  been  held  sufficient  after  verdict 
Even  if  the  allegation  of  notice  here  were  defective,  the  defendant  is  still 
liable.  The  public  right,  in  which  he  justifies,  is,  prima  facie  at  least, 
only  a  right  to  pass  and  repass,  not  to  ground.  It  stands  admitted  on  the 
9th  plea  that  the  defendant's  servants  conducted  his  vessel  over  that  part 
of  the  river  in  which  the  oyster  beds  were,  and  in  which,  at  the  time  ia 
question,  there  was  not  sufficient  depth  of  water,  and  that  they  detained 
her  in  that  place  ;  and,  if  the  owner  of  a  ship  negligently  carries  her  up 
a  river  where  he  must  know  that  she  will  ground,  he  is  answerable  for  the 
damage  that  may  be  caused  thereby  to  private  property.  It  must  be  taken 
as  part  of  the  admission  that  the  acts  were  done  negligently;  there  is  no 
exclusion  of  that  term :  the  defendant  indeed  omits  it  in  the  inducement 
of  the  plea,  which  is  pleaded  <«  to  the  second  count  so  far  as  the  same 
relates  to  the  conducting,"  &c.,  «  and  keeping  and  detaining,"  &c.,  «  and 

*3691  ^o^^Q^y"  ^*  9  ^^^>  if  ^^  defendant  *in  an  action  for  mali- 
ciously publishing  a  libel  pleaded,  '<  ns  to  the  publishing"  so 
much  of  the  said  libel,  &c.,  a  justification,  could  it  be  said  that  this  prrw 
fessed  to  answer  the  publishing  only,  and  not  the  publishing  maliciously? 
Plea  10  is  pleaded  to  the  whole  of  the  second  count,  and  sets  up,  substan 
tially,  the  defence,  that,  if  there  be  a  nuisance  in  a  public  way,  parties 

(a)  Semayne  v.  Gretham,  Moore,  668,  S.  C  Cro.  Eliz.  908,  was  argued  od  demurrer,  Micb. 
44  dc  45  Eliz.,  and  re-argued,  Mich.  2  Ja.  1,  when  the  decision  took  place  which  ii  reported 
by  Lord  Coke. 
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may  abate  it  without  taking  care  to  do  no  unnecessary  damage.  But 
that  cannot  be  so.  If  a  carriage  were  left  on  a  highway  for  an  unreason- 
able time,  a  man  might  justify  removing  it,  but  not  driving  a  wagon 
against  ^it:  he  might  perhaps  knock  it  down  ;  but  he  could  not  destroy 
the  materials.  And  what  a  man  may  not  do  wilfully  he  cannot  justify 
doing  negligently.  In  Lodie  v.  Arnold^  2  Salk.  458,  the  declaration 
charged  the  defendant  with  throwing  bricks  and  materials,  which  lay  on 
plaintiff's  close  erga  confectionem  domQs,  into  the  sea :  the  defendant 
pleaded  «« that  it  was  a  nuisance,  being  a  house  built  across  the  way,  and 
that  he  pulled  down  the  walls,  &c.,  and  they  rolled  into  the  sea."  The 
substantial  niling  of  the  court  on  this  point  was,  that  the  defendant  was 
not  answerable  for  the  bricks  rolling  into  the  sea,  though  it  was  not 
averred  that  he  used  care  in  pulling  down  the  wall.  But  the  case  was 
decided  on  another  ground,  the  insufficiency  of  the  declaration.  It  is 
true  that,  in  Dames  v.  Manny  10  M.  &  W.  646,  the  defendant  had  not 
denied  that  the  ass  was  lawfully  in  the  highway  ;  but  Lord  Adinger,  C.  B., 
and  Parke,  B.,  held  that,  even  if  it  had  not  been  there  lawfully,  the 
plaintiflf  might  have  recovered,  because  the  defendant  might,  by  proper 
care,  have  avoided  doing  the  injury. 

^As  to  the  argument  that  the  defendant  and  his  servants  are  r«q7A 
charged  only  with  the  omission  of  a  duty  not  shown  to  be  incum-  ^ 
bent  upon  them  :  the  second  count  charges  not  mere  omissions,  but  acts 
committed  ;  negligently  conducting  the  vessel  to  an  improper  part  of  the 
river ;  detaining  her  there  ;  and  so  carelessly  managing  her  that,  by  rea- 
son of  such  carelessness,  she  was  moved  to  a  place  where  she  did  damage 
a  second  time.  Cur.  adv.  vuU. 

Lord  Dgnman,  C.  J.,  in  this  vacation,  (May  15th,)  delivered  the  judg* 
meat  of  the  court. 

In  this  case,  the  first  count  stated  the  plaintiffs'  possession  of  a  fishery 
in  a  part  of  the  river  Colne,  and  of  large  quantities  of  oysters  and  oyster 
brood  lying  in  the  bed  of  the  river  there.  It  then  charged  that  the  de- 
fendant, by  the  negligent  and  unskilful  navigation  of  a  ship  under  his 
care,  at  times  and  states  of  the  tide  unseasonable  as  he  well  knew,  placed 
ber  in  the  said  part  of  the  river  so  that  she  struck  against  and  settled  on 
tbe  bed  there,  made  holes  in  it,  and  damaged  the  fishery  and  destroyed 
large  quantities  of  the  oysters  and  the  oyster  brood.  The  second  count 
stated  the  plaintiffs  to  be  possessed  of  certain  oyster  beds  and  oyster 
grounds  in  a  certain  specified  part  of  the  said  river,  and  of  certain  oysters 
then  being  therein,  the  oyster  beds  and  grounds  being  covered  with  the 
Waters  of  the  river  ;  that  the  defendant  was  possessed  of  a  vessel  in  the 
said  river,  under  the  direction  of  his  servants ;  that  at  certain  states  of 
the  tide  the  water  covering  the  oyster  beds  was  insufficient  to  float  the 
vessel,  as  the  defendant  and  his  servants  well  knew ;  and  then  it  charged 
that,  by  unskilful  and  negligent  conduct,  the  vessel  *was  con-  r*37i 
ducted  over  the  said  part  of  the  river,  and  was  wrongfully  kept     '■ 
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and  detained  there  until  the  tide  was  in  that  state,  and  the  depth  of  the 
water  insufficient,  so  that  she  grounded  on  the  oyster  beds,  and  then,  for 
divers  days  next  following,  the  defendant  not  only  negligently  and  care- 
lessly neglected  and  refused  to  remove  her,  as  with  reasonable  care  and 
skill  he  might,  but  also  so  negligently  managed  her  that  she  was  moved 
from  one  part  to  another  part  of  the  oyster  beds,  and  so  these  were  much 
injured  and  many  oysters  destroyed. 

To  these  the  defendant  has  first  pleaded  «  not  guilty ;"  and,  besides 
some  pleas  found  for  the  plaintiiT,  the  four  following :  namely,  the  5th  and 
6th,  and  9th  and  10th  on  the  record.  This  5th  plea  is  pleaded  to  the  first 
count,  as  to  the  conducting  and  placing  the  vessel  in,  along,  and  upon  the 
said  part  of  the  river  at  such  unseasonable  and  improper  times  :  the  9th 
to  the  conducting,  detaining,  and  moving  the  vessel  as  in  the  second  count 
stated  ;  and  then  they  both  allege  that  the  said  part  is  open  to  the  sea, 
having  a  fi'ee  passage  thereinto  and  therefrom  for  ships  and  vessels  ;  that  it 
was  within  the  flux  and  reflux  of  the  tide,  and  is  a  public  and  common 
navigable  river,  and  the  queen's  ancient  and  common  highway  for  all  the 
liege  subjects,  with  their  ships  and  other  vessels,  to  navigate,  pass  and 
repass,  upon  and  over,  every  year,  at  all  times  of  the  year,  and  at  all 
times  and  states  of  the  tide,  at  their  free  will  and  pleasure.  The  repli- 
cations traverse  these  allegations,  concluding  to  the  country,  and  also  new 
assign,  on  which  last  part  of  the  pleadings  no  question  arises. 

The  6th  plea  is  pleaded  to  so  much  of  the  first  count  as  relates  to  the 
oysters  and  oyster  brood ;  and  the  10th  to  the  whole  of  the  second  count ; 
*3721  ^^^^  ^^^  ^alleging  the  said  part  of  the  river  to  be  in  all  respects 
of  the  character  stated  in  the  5th  and  9th  pleas,  they  allege  that 
the  oysters,  &c.,  were  lying  in  an  unlawful  and  improper  manner,  and  in 
unlawful  and  improper  places  and  situations  in  the  said  part,  and  in  un- 
lawfully and  unreasonably  large  masses,  diminishing  the  depth  of  the 
waters  in  the  said  places  and  situations,  and  thereby  greatly  obstructing 
the  navigation  of  the  said  part,  to  the  common  nuisance  of  the  liege  sub- 
jects. All  these  allegations  are  traversed  by  the  replications,  which  con- 
clude to  the  country. 

The  general  issue  was  found  for  the  defendant  as  to  the  first  count,  and 
for  the  plaintifi*with  5/.  damages  as  to  the  second  ;(a)  and  the  issues  on 
the  5th,  6th,  9th,  and  10th  pleas  for  the  defendant :  and  the  plaintiffs 
have  applied  to  have  a  new  trial  upon  the  ground  of  misdirection  in  two 
or  three  particulars.  Application  also  was  made  for  judgment  on  the 
whole  record,  non  obstante  veredicto,  which  was  properly  abandoned  on 
the  argument ;  but  it  was  contended  that  the  plaintiffs  were  entitled  to 
enter  a  verdict  on  the  four  pleas  specified. 

The  alleged  misdirection  was,  first,  that,  in  summing  up  the  evidence 
on  the  question  of  negligence,  the  learned  judge  did  not  give  sufficient 


(a)  See  p.  866,  note  (a),  antd* 
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weight  to  what  was  adduced  on  the  part  of  the  plaintiffs ;  but  we  saw  no 
ground  for  this,  and  so  expressed  ourselves  on  the  argument. 

It  was  next  contended  that  he  had  misled  the  jury  as  to  the  nature  of 
the  right  which  the  public  enjoys  in  the  way  of  user  on  a  common  high- 
way of  the  description  stated  in  the  5th  and  9th  pleas,  and  under  the 
circumstances  disclosed  by  the  evidence.  The  pleas  state  the  *high-     r^o'jo 
way  for  the  subjects  to  navigate,  pass,  and  repass  at  all  times  and    ^ 
stales  of  the  tide;  the  replication  denies  that.     The  evidence  showed  this 
to  be  a  tidal  river,  and,  in  the  part  in  question,  so  shallow  at  certain  states 
of  the  tide  that  the  vessel  could  not  float  there,  but  necessarily  grounded. 
The  plaintifis  contended  that  a  right  to  navigate,  pass,  and  repass  was 
merely  a  right  to  float  along ;  and  that  the  facts  showed  that  in  this  part 
of  the  river  such  a  right  could  not  exist  at  all  times  of  the  tide.     The 
learned  judge  stated  that  a  navigable  river  was  so  at  all  times ;  that  a 
subject  might  go  upwards  and  downwards,  though  he  might  not  be  able 
to  reach  the  port  or  the  deep  water  in  one  tide,  or  without  grounding ;  and 
that  even  if  such  grounding  subjected  him  to  compensate  for  injury  done, 
that  did  not  ajflect  the  nature  of  the  right  in  respect  to  time  of  enjoyment. 
We  are  of  opinion  that  he  was  justified  fully  in  so  stating  the  law.     No 
authority  directly  in  point  was  cited  at  the  bar  ;  nor  have  we  been  able 
to  find  any  after  considerable  search :  but,  upon  principle,  the  matter 
seems  clear.     It  cannot  be  disputed  that  the  channel  of  a  public  naviga- 
ble river  is  properly  described  as  a  common  highway,  although  the  ana- 
logy between  it  and  a  highway  on  land  is  not  complete  in  all  particu- 
lars :  and  there  is  no  one  circumstance  which  more  decisively  affixes  on 
a  river  the  character  of  being  public  and  navigable  in  this  sense  of  a  high- 
way than  the  flow  and  reflow  of  the  tide  in  it.     Now,  if  in  such  rivers 
it  was  to  be  held  that  the  character  did  not  extend  higher  up  than  the 
water  sufficed  to  float  vessels  at  all  times,  or  was  suspended  during  such 
periods  of  the  tide  as  left  the  channel  too  shallow  for  that  purpose,  rights 
of  the  public,  invaluable  and  immemorial,  in  *  numerous  rivers,     r«Q74 
would  be  abridged  or  rendered  in  many  particulars  vexatiously     ^ 
uncertain,  and  in  many  cases  be  made  nearly,  if  not  entirely  useless.  The 
present  case  is  an  illustration  of  this.     Upon  the  evidence  it  appeared  that 
vessels  of  a  burden  which  usually  traded  at  Colchester  could  not,  except 
at  spring  tides,  go  up  to  the  town  in  one  tide.     To  say,  then,  that  the 
river  ceased  to  be  navigable,  ceased  to  be  a  highway,  at  the  ebb  or  other 
states  of  the  tide  when  such  vessels  could  not  float,  is  in  efiect  to  say  that, 
except  for  a  short  portion  of  every  month,  they  should  not  use  the  river  at  all 
£>r  the  purpose  of  trading  with  Colchester.    It  is  more  reasonable  to  hold 
that  the  term  <<  navigable"  is  a  relative  and  comprehensive  term,  contain- 
ing within  it  all  such  rights  upon  the  water  way  as,  with  relation  to  the 
circumstances  of  each  river,  are  necessary  for  the  full  and  convenient 
passage  of  vessels  and  boats  along  the  channel.    Nor  will  this  be  repug- 
nant to  any  legal  principle  applicable  to  the  case.    It  does  not  interfere 
VOL.  VII.  28  T 
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with  the  rights  of  individuals  on  the  banks,  (see  Ball  v.  Herbert,  3  T.  R« 
253,}  but  stands  on  this  broad  ground.  The  right  of  soil  in  arms  of  the. 
sea  and  public  navigable  rivers,  which  the  crown  prima  facie  has  inde- 
pendently of  any  ownership  in  the  adjoining  lands,  must  in  all  cases  be 
considered  as  subject  to  the  public  right  of  passage,  however  acquired . 
and  any  grantee  of  the  crown  must  of  course  take  subject  to  such  right. 
Nor  is  this  inconsistent  with  a  permanent  loss  of  such  right  if,  by  the 
accumulation  of  silt  or  any  other  natural  cause,  the  channel  becomes 
choked  up  ;  Rex  v.  Montague^  4  B.  &  C.  598.  The  law  has  made  no 
provision  for  the  clearing  of  such  a  highway  ;  and  in  such  case  the  river 
ceases  to  be  navigable,  at  least  until  such  causes  are  by  some  means 
*3751  *c<'u^t6i*^c^6d*  Ii^  ^15  \zxge  sense,  and  with  this  large  exception, 
the  river  is  navigable  and  is  a  highway  at  all  times  and  all  states 
of  the  tide :  in  any  other  sense  the  public  right  may  become  all  but  value* 
less.  There  is  no  ground,  therefore,  for  questioning  the  accuracy  of  the 
learned  judge's  direction. 

We  proceed  to  the  consideration  of  the  issues  raised  on  the  6th  and 
10th  pleas.  The  objection  here  is  that  the  learned  judge  made  no  dis- 
tinction between  the  oyster  beds  and  the  oysters,  meaning  by  these  last, 
oysters  deposited  artificially  and  not  attached  to  the  soil ;  whereas  it  was 
said  that  these  last  could  not  have  obstructed  the  navigation,  could  not, 
therefore,  have  been  a  nuisance,  and  for  injury  to  them  the  plaintiffs,  there- 
fore, were  at  all  events  entitled  to  damages,  and  the  plea  not  proved.  If 
this  were  undoubtedly  true  in  fact,  we  should  scarcely  have  thought  the 
plaintiffs  entitled  to  a  new  trial  for  so  unimportant  an  inaccuracy  in  a  very 
complicated  case,  especially  in  regard  to  an  issue  and  an  action  manifestly 
framed  and  brought  to  try  an  important  right.  But  we  know  not  why  it 
is  assumed  that  unreasonably  large  masses  of  oysters  deposited  in  the  bed 
of  a  navigable  river  may  not  be  a  nuisance  and  obstruct  the  navigation ; 
on  the  contrary  it  appears  probable  that  they  would.  We  cannot  say  that 
the  jury  have  not  so  considered  them ;  and,  if  they  have,  and  found  in  the 
affirmative,  we  see  no  ground  for  disturbing  their  finding. 

All  the  grounds,  therefore,  on  which  a  new  trial  was  moved  for,  fail 
But  the  plaintifis  contend  that  they  are  entitled  to  have  the  verdict  en« 
tered  for  them  on  these  four  pleas,  as  not  disclosing  any  answer  to  the 
grievances  to  which  they  were  respectively  pleaded. 
*3761  '^f  he  declaration  charges  want  of  proper  skill  and  care,  and  no 
more,  in  each  count.  Indeed  there  is  an  allegation  of  know- 
ledge, but  not  so  distinctly  pointed  at  the  existence  of  the  oyster  beds  in 
the  part  in  question,  and  their  liability  to  be  injured,  as  to  make  the  de- 
fendant's conduct  wilful ;  nor  does  the  declaration  in  direct  terms  charge 
a  wilful  injb^.  The  1st  count  complains  of  unskilful  and  careless  navigat- 
ing, conducting  and  placing  of  the  vessel  in  and  upon  the  said  part  of  the 
river.  The  defendant,  in  his  5th  plea,  alleges  that  the  said  part  was  8 
public  highway  (U  all  times  and  seasons,  and,  substantially,  that  he  navi* 
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gated,  conducted  and  placed  her  there  in  the  exercise  of  his  right  as  a 
liege  subject  to  use  the  highway ;  averring  also,  that  this  is  the  navigat- 
ing, &c.,  complained  of  in  the  declaration.  This  is  in  truth  a  denial  argu- 
mentatively,  of  doing  the  acts  at  unseasonable  times  of  the  tide,  which 
may  have  been  objectionable  on  demurrer,  but  is  good  after  verdict. 

The  6th  plea  merely  alleges  that  the  oysters  and  oyster  brood  were  so 
placed,  and  in  such  masses,  as  unlawfully  to  diminish  the  depth  of  water, 
and  greatly  obstruct  the  navigation,  to  the  common  nuisance  of  the  queen's 
subjects ;  but  it  does  not  go  on  to  allege  that  the  vessel  could  not  with 
dae  care  and  skill  have  passed  up  the  river  or  grounded  without  doing 
the  injury  complained  of.  Looking  at  the  count  and  this  plea  by  them- 
selves, it  may  well  be  that  there  was  abundance  of  room  aod  of  water  for 
the  vessel  to  have  passed  up  without  going  near  the  alleged  nuisance ; 
and,  if  that  were  so,  however  wrongful  the  act  of  the  plaintifis,  yet  as  the 
defendant  sustained  no  special  inconvenience  thereby,  he  certainly  could 
not  have  been  justified  in  *wilfully  impinging  upon  or  destroy-  r«Q77 
ing  the  oysters,  even  for  the  purpose  of  abating  the  nuisance. 

It  is  very  important,  for  the  sake  of  the  public  peace,  and  to  prevent 
oppression,  even  on  wrongdoers,  not  to  confound  common  with  private 
nuisances  in  this  respect.  In  the  case  of  the  latter,  the  individual  ag- 
grieved  may  abate ;  3  Bl.  Com.  6 ;  so  as  he  commits  no  riot  in  doing  it : 
and  a  public  nuisance  becomes  a  private  one  to  him  who  is  specially  and 
b  some  particular  way  inconvenienced  thereby,  as  in  the  case  of  a  gate 
across  a  highway  which  prevents  a  traveller  from  passing,  and  which  he 
may  therefore  throw  down :  but  the  ordinary  remedy  for  a  public  nuisance 
is  itself  public,  that  of  indictment ;  and  each  individual  who  is  only  in- 
jured as  one  of  the  public  can  no  more  proceed  to  abate  than  he  can 
bring  an  action. 

If,  then,  the  defendant  could  not  have  done  this  purposely  and  know- 
ingly, the  same  principle  shows  that  he  was  bound  to  use  due  care  and 
skill  in  the  navigation  of  his  vessel,  so  as  not  to  do  it  unwittingly  by  want 
of  these.  As  a  general  rule  of  law,  every  one,  in  the  conduct  of  that 
which  may  be  harmful  to  others  if  misconducted,  is  bound  to  the  use  of 
due  care  and  skill ;  and  the  wrongdoer  is  not  without  the  pale  of  the  law 
for  this  purpose.  Davies  v.  Mann^  10  M.  &  W.  546,  is  an  illustration,  if 
not  an  authority  for  this,  although  the  plea  there  was  held  to  admit  that 
the  plaintiff's  donkey  was  lawfully  in  the  road  ;  because  the  judge's  direc- 
tion to  the  jury  did  not  rely  on  that,  but  assumed  that  it  was  negligent  in 
him  to  have  left  it  there ;  and  that  was  sustained  by  the  Court  of  Exche- 
quer. Parke,  B.,  is  there  reported  to  *have  said:  « Although  rvo^o 
the  ass  may  have  been  wrongfully  there,  still  the  defendant  was  ^ 
bound  to  go  along  the  road  at  such  a  pace  as  would  be  likely  to  prevent 
mischief.  Were  this  not  so,  a  man  mig^t  justify  the  driving  over  goods 
left  on  the  public  highway,  or  even  over  a  man  lying  asleep  there,  or  the 
purposely  running  against  a  carriage  going  on  the  wrong  side  of  the  road." 
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We  think,  on  this  ground,  that  the  finding  on  the  issue  for  the  defendant 
was  immaterial. 

The  remarks  we  have  made  on  the  6th  and  6th  pleas  dispose  of  the 
questions  raised  on  the  9th  and  10th.  The  9th  shows  all  the  acts,  com- 
plained of  in  the  second  count,  which  it  undertakes  to  justify,  done  in  the 
lawful  exercise  of  the  rights  of  passing,  grounding,  find  moving,  coippre- 
hended  within  the  general  rights  of  the  public  on  a  navigable  river.  It  is 
therefore  an  answer.  The  10th,  for  the  reasons  just  stated,  falls  short  of 
that,  and  is  therefore  bad. 

Upon  the  whole  record,  therefore,  the  defendant  has  a  plea  of  not 
guilty  to  the  1st  count  found  for  him ;  and  the  issues  on  the  5th  and  9th, 
to  the  1st  and  2d  counts  respectively,  which  are  material,  also,  are  found 
for  him.  Under  these  circumstances  the  plaintiffs  cannot  have  judgment 
on  the  bad  pleas,  non  obstante  veredicto,  nor  can  the  verdict  be  altered 
upon  them,  which,  although  on  immaterial  issues,  was  correct  in  fact. 
The  rule  therefore  must  be  discharged. 

The  9th  plea  is  not  pleaded  in  terms  to  the  whole  of  the  second  count ; 

and,  if  there  be  any  part  of  that  count  which  is  not  covered  by  that  plea, 

and  which  part  contains  a  substantive  cause  of  action  in  itself,  the  plaintifis 

*3791     ^^^^^  ^^  entitled  to  judgment,  non  obstante  ^veredicto,  on  the 

10th  plea,  to  so  much ;  but  we  cannot  find  any  such  part. 

Rule  discharged. 

In  Trinity  term,  I845,(a) 

Sir  F.  ThesigeTy  Solicitor-Genera],  and  Peacock  showed  cause  against 
the  defendant's  rule :  and 

M.  Chambers^  Petersdorff^  and  Lashj  were  heard  in  support  of  it. 

For  the  rule,  it  was  contended  : 

First,  That  the  liberty  of  fishery  passed  to  the  crown  by  the  suspension 
of  the  corporate  functions,  and  so  became  merged  and  could  not  be  re- 
granted. 

In  answer  to  which,  it  was  argued  : 

1.  That  the  liberty  never  passed  to  the  crown  at  all.  On  this  point,  it 
is  sufficient  to  refer  to  the  judgment  of  the  court. 

2.  That,  if  it  did  pass,  it  could  not  merge,  but  might  be  regranted ; 
especially  as  the  charters  and  user  showed  that  the  plaintifis  had  a  right 
to  the  soil  of  the  river.  On  this  point  the  court  gave  no  decision.  Be- 
sides the  authorities  mentioned  in  the  judgment  and  notes,  the  following 
were  referred  to.  Com.  Dig.  Franchises^  (G  1,)  JVat^a/ton,  (A  ;)  Cast  of 
the  Bann  Fishery,  Davys,  55, 56, 57  ;  2  Bl.  Comm.  39 ;  6  Bac.  Abr.  398 
(7th  ed.) ;  Prerogative,  (B)  3 ;  Warren  v.  Mathews,  6  Mod.  73 ;  Chitt 

*3801     ^^^^  ^*  ^^^  (^  ^^*  '^  *^^®  ^^  ^^^^  Maris,  17  (i) ;  Schultes  on 
^     Aquatic  Rights,  15, 100 ;  and  6  Vin.  Abr.  279, 280,  tit.  CorforOf 

tions,  (H.  3,)  pi.  5,  9. 

(a)  Jane  6th.    Before  Lord  DenznaD,  C.  J.,  PattetoD,  Williams  and  Coleridge,  J& 
(6)  Haig.Law.  Tr. 
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(3.)  That  fhis  question  could  not  be  mised  on  the  issues  now  under 
discussion.  On  this  point,  the  court  pronounced  no  judgment.  WkU^ 
imgUm  y.  Boxall,  5  Q.  B.  139,  was  referred  to. 

Secondly.  That  the  license  to  the  dredgers  had  the  effect  of  a  demise, 
and  therefore  put  the  plaintifis  out  of  possession.    , 

In  answer  to  which,  it  was  argued  : 

1.  That  the  license  passed  no  exclusive  possession.  On  this  point,  re- 
ference was  made  to  7%e  Duke  of  Somerset  v.  FogweU^  6  B.  &  C.  875  ; 
15  Vin.  Abr.  92,  tit.  License  (A,)  pi.  1,  and  Br.  Abr.  64  a.  Licenses^  pi. 
19,  there  cited  ;  and  Doe  dent,  Hanley  v.  Wood^  2  B.  &  Aid.  724. 

2.  That  this  question  also  could  not  be  raised  on  the  issues  now 
under  consideration.     On  this  point,  the  court  pronounced  no  judgment. 

CSir.  adv.  vulL 

Lord  DENMinr,  C.  J.,  in  Hilary  term,  (January  28th,  1846,)  delivered 
the  judgment  of  the  court. 

We  some  time  since  gave  judgment  in  this  case  for  the  defendant  upon 
a  motion  for  a  new  trial,  and  as  to  certain  parts  of  the  record  brought  in 
question  by  the  plaintiff.  We  are  now  pressed  by  the  defendant  to  de* 
tennine  in  respect  of  certain  issues,  which  at  the  trial  were  found  for  the 
plaintiffs. ' 

In  the  first  count  of  the  declaration,  the  plaintiffs  alleged  themselves  to 
be  possessed  of  a  fishery  in  a  part  *of  the  river  Colne,  and  of  r«Qoi 
large  quantities  of  oysters  and  oyster  brood  lying  in  the  bed  of  the 
met  there  :  in  the  second  count,  of  certain  oyster  beds,  oyster  grounds, 
and  also  of  certain  oysters  then  being  therein.  The  pleas  now  in  ques- 
tion put  these  allegations  in  issue.  The  2d  and  3d  were  to  the  first  count, 
the  2d  denying  possession  of  the  fishery,  the  3d,  possession  of  the  oysters 
and  oyster  brood  :  the  7th  was  to  the  second  count,  and  denied  the  plain- 
tiiPs  possession  of  the  oyster  beds,  oyster  grounds,  and  oysters. 

On  these  the  verdict  passed  for  the  plaintiffs.  And  the  defendant  seeks 
to  enter  it  for  himself,  on  two  grounds.  First,  that  the  plaintiffs  could 
not  be  the  owners  of  the  fishery  in  question,  and,  if  not  owners,  they  cer- 
tainly were  not  in  possession  of  it  or  of  the  oyster  beds,  oysters  or  oyster 
brood,  which  were  dependent  on  the  ownership  of  the  fishery ;  and, 
Mcondly,  that,  assuming  such  ownership,  they  had  put  themselves  out  of 
possession  by  a  demise  of  the  fishery. 

The  last  ground  may  be  disposed  of  shortly,  and  may  be  conveniently 
taken  first.  No  distinction  was  insisted  on  in  the  argument  between  the 
fi*ery  and  the  oyster  beds  or  oysters.  The  question  arose  on  the  proper 
constmction  to  be  given  to  certain  instruments  issued  annually  to  certain 
persons  called  dredgermen.  The  plaintiffs  said  these  were  merely  li- 
censes to  fish  ;  the  defendant  called  them  demises,  passing  the  possession. 
The  efiect  of  the  finding  is  to  treat  them  merely  as  licenses  :  and  it  will 
be  enough  to  say  that  nothing  was  urged  upon  the  argument  which  in- 
duces us  to  (y>nsider  that  construction  wrong. 

t2 
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The  first  ground  requires  more  detailed  examination.  The  plamtifis 
are  a  corporation  at  present  under  modern  charters  granted  in  1763  and 
*3821  ^^^^ '  ^^  corporation  *having  been,  it  is  admitted,  for  some  pur* 
poses  at  least,  dissolved  in  1740.  But,  as  they  contend  that  all 
rights  which  they  had  under  their  ancient  charters  are  in  them  now  by 
virtue  of  their  re-incorporation,  they  went  into  a  large  body  of  evidence  at 
the  trial  to  establish  their  right  to  the  fishery.  They  carried  this  back  to 
the  reign  of  Henry  I. :  and  it  must  be  taken,  on  the  present  motion,  that 
enough  was  shown  to  warrant  a  verdict  in  favour  of  the  right  down  to  the 
year  1740.  In  the  year  1740,  by  reason  of  judgments  of  ouster  against 
all  the  persons  then  claiming  in  fact  to  be  mayor  and  aldermen,  the  cor 
poration  became  incapable  of  continuing  itself,  and  remained  in  that  state, 
and  without  mayor  or  aldermen,  until  1763,  when  the  new  charter  was 
granted.  The  defendant's  learned  counsel  admitted  that  by  this  charter 
the  crown  professes  to  grant  every  thing,  so  far  as  concerns  the  present 
action,^  which  the  corporation  had  enjoyed  under  its  previous  charters ; 
but  he  contended  that  there  had  been  a  complete  dissolution ;  that  the 
modern  charter  was  to  be  considered  as  effecting  an  entirely  new  incor- 
poration ;  that,  by  the  dissolution,  the  firanchise  of  the  fishery  had  become 
extinct  by  merger  in  the  crown,  and  could  not  be  granted  out  again  by  it, 
since  Magna  Charta.  (a) 

The  plaintiffs  rely  upon  a  distinction  between  the  dissolution  of  a  cor- 
poration and  the  suspension :  and  they  cite  the  decision  of  this  court 
in  the  case  of  this  very  corporation  against  Seaber^  (6)  to  be  found  in 
*3831  ^  *Burrow  and  1  Blackstone.  That  was  an  action  brought,  in 
1766,  by  the  body  corporate  under  the  new  charter,  on  a  bond 
given  to  the  body  corporate  under  the  old  charters :  and  the  court  held 
that  the  action  was  maintainable,  taking  a  distinction  between  total  disso- 
lution, as  upon  forfeiture  after  proceedings  against  the  corporation  itself, 
and  mere  inability  to  continue  its  existence  upon  the  death  of  members, 
or  proceedings  against  them  ending  in  ouster.  In  the  latter  case,  they 
treated  the  corporation  as  in  abeyance,  dormant  or  suspended,  and  held 
that  a  new  charter,  incorporating  by  the  same  name,  and  giving  the  same 
constitution,  did  jiot  create  anew,  but  only  revived  or  called  again  into 
activity  the  old  body  corporate. 

This  case  was  very  much  considered  in  that  of  Bear  v.  Pasmare^  3  T. 
R.  199,(c)  both  in  the  very  able  argument  at  the  bar,  and  in  the  judg- 
ments delivered  from  the  bench.  It  may  be  collected  from  the  language 
of  the  judges,  perhaps,  that  they  did  not  approve  of  all  the  expressions 

(a)  Stat  9  H.  3,  c.  16.  In  argument,  reference  was  alio  made  to  WUHanu  ▼.  Wtieoxj  8  A- 
&  E.  314. 

(6)  Mayor,  i^c,  of  CoUkeater  ▼.  &a6er,  3  Bur.  1866;  CorportUion  of  Colchester  w.  Seaher, 
1  W.  Bl.  591.  Reference  was  made  in  arg^ament  to  2  Kyd  on  GorporationB,  447,  ch.  5 ;  Bex  ▼. 
Mayor  and  Jildtrmen  of  ColchnUr^  8  Glenberrie'a  Blection  Caaei,  69,Sded.,  note  (D)  to  the 
case  of  The  Borough  of  HtUetUm, 

V)  Reference  waa  alio  made  in  argoment  to  JRcz  ▼.  Mcrrit,  3  East,  $13 ;  Some  ▼.  8^^ 
lait,  17. 
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made  use  of  by  the  court  in  it ;  but,  taking  the  court  to  have  admitted 
that  for  same  purposes  at  least  the  corporation  had  been  dissolvedf  they 
did  not  find  fault  with  the  decision  itself.     Whatever  doubts,  therefore,  we 
might  entertain  as  to  the  soundness  of  the  distinctions  relied  on  by  Lord 
Mansfield,  if  this  matter  were  now  to  be  decided  on  for  the  first  time, 
we  do  not  feel  ourselves  at  liberty  to  overrule  this  decision,  and  must  there- 
fore inquire  whether  it  governs  the  present  case.     Lord  Kenyon  states 
the  efiect  of  the  decision  to  be  this.     «  Lord  Mansfield"  (says  he)  "  did 
Dot  say  in  that  case  that  the  corporation  could  act,  or  that  it  was  not 
^dissolved  to  some  purposes ;  but  only  that  the  king  might  renovate     r«Q04 
it,  and  when  renovated  all  the  former  rights  would  revive  and     ^ 
attach  on  the  new  corporation,  and  amongst  others  the  right  of  suing  on 
the  bond  given  to  the  old  corporation."    Now  this  judgment  cannot  stand 
on  the  supposition  of  the  crown  having  by  the  new  charter  incidentally 
granted  the  chose  in  action  which  the  corporation  before  its  dissolution 
had ;  for  that  chose  in  action  never  was  in  the  crown;  the  crown  never 
could  have  sued  upon  the  bond.    In  the  case  of  mere  dissolution,  as  by 
the  death  of  all  the  members,  the  real  property  of  a  corporation  does  not 
escheat  to  the  crown,  but  reverts  to  the  donor  or  his  heir ;  Co.  Litt.  13  b. 
In  the  case  of  liberties,  in  order  to  revest  them  in  the  crown,  there  should 
be  a  judgment  of  seizure,  or  ouster  at  least,  against  the  corporation ; 
ilea?  V.  Mayor  of  London^  1  Show.  274,  280.     Except  by  reverter  or  seiz- 
ure, we  do  not  see  how  the  right  could  pass  to  the  crown ;  and  there 
was  no  pretence  for  either  in  that  case.     Nor,  if  the  right  were  actually 
extinct  and  gone,  could  the  crown  have  created  it  anew ;  for  that  would 
have  been  to  affect  third  parties :  it  must  therefore  be  taken  to  have  continued 
in  existence  during  the  period  of  abeyance,  so  that  the  corporation,  upon  its 
revival,  sued  in  virtue  of  its  ancient  right,  suspended  but  never  destroyed. 
We  have  now  to  deal  with  a  franchise  originally  granted  by  the  crown. 
And,  as  to  these,  a  well-known  distinction  exists  between  such  as,  upon 
forfeiture,  may  exist  in  the  crown,  and  therefore  may  be  capable  of  regrant, 
and  such  as  cannot  exist  in  the  crown,  but  '^only  in  a  grantee  from     r»Q05 
the  crown,  and  therefore  become  actually  extinct  upon  forfeiture ;     ^ 
see  The  Case  of  the  Abbott  of  Strata  MercellOy  9  Rep.  24  a ;  Heddy  v. 
Wheelhouse,  Cro.  Eliz.  591 ,  592 ;  Rex  v.  Mayor  of  London^  1  Show.  230. 
A  warren,  park,  fair,  market  with  toll,  are  instances  of  the  former:  these 
the  crown  may  hold,  as  a  subject  may,  but  would  not  have  them  generally 
by  its  prerogative :  the  franchises  of  waif,  estray,  wreck,  are  instances  of 
the  latter,  which,  having  been  granted  out  within  particular  limits  by  the 
crown,  and  the  grant  being  forfeited,  merge  in  the  crown's  general  prero- 
gative right,  and  do  not  any  longer  exist  as  separate  franchises.     This 
(distinction  was  largely  insisted  on  in  the  argument  before  us :  and  the 
defendant  contended  that  the  franchise  in  question  was  of  the  latter  sort. 

We  think  it  right  to  notice  this,  lest  it  shoidd  be  supposed  to  have  es- 
caped our  attention :  but,  before  it  can  be  brought  to  bear  on  the  present 
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question,  it  must  be  shown  that,  in  some  way  or  other,  the  franchise  has 
come  to  the  crown.  Before  there  can  be  any  question  of  merger  or  regrant, 
the  subject  matter  must  in  some  way  have  come  to  the  crown :  and  it  must 
be  admitted  that,  if  the  corporation  had  been  completely  dissolved,  there 
would  have  been  little  difficulty  in  arriving  at  that  point.  For,  where  the 
dissolution  was  occasioned  by  the  entire  failure  of  integral  parts  of  the 
corporation,  there  would  be  no  need  of  scire  facias,  or  quo  warranto,  as 
shown  by  Ashhubst,  J.,  in  his  judgment  in  Bex  v.  PasmorCy  3  T.  R.  244, 
245:  and,  upon  the  same  principle  that  real  possessions  revert  to  the  donor 
*3861  ^^  ^^^  heirs,  the  franchise  ^granted  by  the  crown  would  not  indeed 
escheat,  but  ought  to  revert  to  the  crown.  But,  admitting  the 
case  of  Mayor y  fyc.  of  Colchester  v.  Seaber^  3  Bur.  1866  ;  S.  C.  1  W.  Bl. 
591,  to  stand  as  an  authority,  there  has  been  no  entire  dissolution :  and  it 
is  clear  there  has  been  no  judgment  of  forfeiture.  If  it  was  rightly  decided 
in  that  case  that  the  choses  in  action  so  remained  in  the  dormant  body 
that,  upon  the  grant  of  the  new  charter,  the  revived  corporation  might  sue 
on  them,  we  see  no  reason  why,  in  contemplation  of  law,  the  new  charter 
containing  apt  words  to  show  such  an  intention  in  the  crown,  the  revived 
body  is  not  to  be  taken  to  be  the  owner  of  all  the  same  franchises,  the 
same  identically  and  under  the  original  title,  which  it  had  before  its  falling 
into  inactivity.  No  distinction  was  pointed  out  in  the  argument  which 
meets  this  view  of  the  case :  and,  after  consideration,  none  suggests  itself 
to  our  minds. 

It  is  therefore  unnecessary  to  consider  the  point  upon  the  admissibility 
of  this  objection  on  the  issues :  and  our  judgment  will  be  for  the  plaintiff, 
that  this  rule  be  discharged.  Rule  discharged. 
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Thursday y  May  15. 

A  pauper  was  remoTed,  and  copies  of  the  OTder,  ezaminatioDs,  dice,  sent  to  the  parish  to  which 
she  was  removed :  bat  the  copy  of  the  order  of  remoTal  did  not  contain  the  signatares  of 
the  removing  justices.  On  thb  objection,  the  order  of  removal  was  quashed  on  appeal,  sub- 
ject to  a  case.    The  respondents,  however,  took  no  step  to  bring  the  case  up. 

Afterwards  the  pauper  became  again  chargeable,  having  obtained  no  fireah  settlement 

Htld,  that  she  might  (even  before  the  time  for  obtaining  a  certiorari  to  bring  up  the  order  of 
eessions  expired)  be  removed  to  the  same  parish  as  before:  for  that,  1.  The  former  order 
was  not  conclusive  as  to  the  merits ;  and  2.  Not  proceeding  with  the  case  granted  on  the 
first  appeal  did  not  preclude  her  removal  on  a  new  chargeability. 

The  pauper,  in  her  examination,  stated  **  I  am  unable  to  maintain  myself,  and  am  now  residing 
in,  and  receiving  relief  from,  and  am  actually  chargeable  to,*'  the  appellant  parish. 

Htld,  suBScient  evidence  of  chargeability. 

On  appeal  against  an  order  of  two  justices,  remoying  Ann  Higginson 
from  the  township  of  Great  Bolton  in  the  borough  of  Bolton  in  Lancashire 
to  the  township  of  Bradshaw  in  the  same  county,  the  Sessions  quashed  the 
order,  subject  to  the  opinion  of  this  court  on  a  case,  which  was  substan* 
tiaUy  as  follows : 
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By  an  order  of  two  justices  in  and  for  the  borough  of  Bolton,  dated 
]7th  August,  I843y  it  was  ordered  that  the  pauper  Ann  Higginson  should 
be  removed  from  the  township  of  Great  Bolton  to  the  township  of  Brad* 
shaw,  as  the  place  of  her  last  legal  settlement.  At  the  quarter  sessions 
held  for  the  borough  of  Bolton,  in  October,  1843,  the  overseers  of  Brad- 
shaw  entered  and  respited  an  appeal  against  that  order.  On  the  trial  of 
the  appeal  at  the  borough  sessions  held  in  January,  1844,  the  appellants 
rvJied  upon  an  objection,  (stated  in  their  grounds  of  appeal,)  that  no  copy 
or  counterpart  of  the  order  of  removal  had  been  sent  to  them.  And  it  was 
proTed  that  the  usual  notice  of  chargeability  of  the  pauper,  with  a  copy 
of  the  examinations  upon  which  the  order  of  removal  was  founded^  and  a 
paper  purporting  to  be  a  copy  of  the  order,  were  sent,  as  directed  by 
sect  79  of  Stat.  4  &  5  W.  4,  c.  76,  but  that,  in  *transcribing  the  r*3g8 
copy  of  the  order  so  sent,  the  signatures  of  the  two  justices  mak- 
ing the  order  bad  been  omitted.  In  all  other  respects  the  documents  sent 
were  complete  copies.  The  court  held  that  the  objection  was  a  valid  one, 
and  thereupon  quashed  the  order,  but,  on  the  application  of  the  respond- 
ents, granted  them  liberty  to  state  a  case  for  the  opinion  of  this  court. 
The  respondents,  however,  took  no  steps  towards  stating  such  case,  nor 
ever  communicated  with  the  appellants  as  to  proceeding  with- or  abandon- 
ing the  case ;  nor  did  they  make  any  motion  in  the  court  of  quarter  sessions 
relative  thereto.  But,  the  pauper  having,  since  the  quashing  of  the  former 
order,  become  again  chargeable  to  and  relieved  by  Great  Bolton,  the  re* 
spondents  obtained  another  order  of  justices  for  the  removal  of  the  pauper 
from  Great  Bolton  to  Bradshaw,  which  order  was  made  upon  fresh  exami* 
nations,  and  bears  date  17th  February,  1844,  and  is  the  order  last  appealed 
against.  The  settlement  stated  in  the  fresh  examination,  as  that  upon 
which  this  second  order  of  removal  was  made,  was  the  same  as  the  settle- 
ment stated  in  the  examinations  upon  which  the  former  had  been  founded. 
A  true  copy  of  the  order  dated  17th  February,  1844,  and  of  the  examina- 
tions upon  which  the  same  was  made,  accompanied  by  a  notice  of  charge- 
ability  as  directed  by  the  statute,  was  duly  transmitted  by  the  overseers 
of  Great  Bolton  to  the  overseers  of  Bradshaw. 

At  the  quarter  sessions  held  for  the  borough  of  Bolton  in  April,  1844, 
the  appellants  entered  and  respited  an  appeal  against  the  last-mentioned 
order,  which  appeal  was  tried  at  the  July  sessions,  1844 ;  when  the  follow- 
ing (in  substance)  grounds  of  appeal  were  relied  upon. 

*That  an  order  for  the  removal  of  Ann  Higginson  from  the  re-  r«QQ9 
spondent  township,  bearing  date  17th  August  last,  was,  at  the 
sessions  holden  for  the  said  borough  on  4th  January  last,  appealed  against, 
and  on  such  appeal  the  said  order  was  set  aside ;  and  that  no  fresh  grounds 
for  the  removaJ  of  the  said  A.  H.  have  arisen  since  the  said  17th  August 
last,  as  appears  by  the  examinations  on  which  the  order  now  appealed 
against  is  made.  That,  on  such  appeal  as  aforesaid,  the  order  of  removal 
liated  17th  August  last,  was,  by  the  said  court  of  quarter  sessions,  s^ 
VOL.  vu.  29 
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aside,  subject  to  a  case  to  be  stated  for  the  opinion  of  the  Court  of  Queen's 
Bench,  and  that  the  said  order  of  the  said  court  of  quarter  sessions  has  not 
been  in  any  manner  reversed  or  altered,  but  the  same  is  still  in  full  force 
and  effect.  That,  at  the  time  U'hen  the  order  of  removal  now  appealed 
against  was  made,  the  said  case  had  not  been  submitted  to  the  Court  of 
Queen's  Bench  for  their  opinion,  but  that  the  same  might  have  been  taken 
up  by  the  respondents  before  or  after  the  said  17th  February  last,  and  the 
judgment  of  the  said  Court  of  Queen's  Bench  might  in  due  course  of  law 
have  been  obtained  thereon ;  and  if,  on  such  judgment,  the  decision  of  the 
court  of  quarter  sessions  had  been  reversed,  the  original  order  of  removal, 
bearing  date  17th  August  last,  would  have  been  confirmed :  and  that  the 
said  order  of  17th  February  last  was  illegally  and  improperly  obtained. 
That  the  examinations,  on  which  the  order  of  removal  of  17th  February 
last  now  appealed  against  was  made,  do  not  contain  the  best,  or  any  suf- 
ficient, evidence  or  proof  that  Ann  Higginson  was,  previously  to  or  at  the 
time  of  making  or  at  the  date  of  the  said  order  of  removal  now  appealed 
*3901  ^^^^^^'  ^actually  chargeable  to  Great  Bolton,  no  statement  being 
made  therein  of  any  relief  having  been  afforded  to  her  or  of  any 
money  or  other  thing  having  been  given  to  her  by  the  said  township,  nor 
any  fact  stated  to  prove  her  chargeability,  the  same  being  stated  only  by 
way  of  inference,  and  not  by  allegation  of  facts. 

The  statement  of  chargeability  in  the  said  fresh  examinations,  to  which 
the  last-mentioned  ground  of  appeal  refers,  is  contained  in  the  examina- 
tion of  the  pauper,  and  is  as  follows.  <(  I  am  unable  to  maintain  myself, 
and  am  now  residing  in,  and  receiving  relief  from,  and  am  actually  charge- 
able to,  the  said  township  of  Great  Bolton." 

« It  was  admitted  by  the  appellants,  on  the  trial  of  the  appeal,  that  the 
first  order  of  removal  has  been  set  aside  by  the  quarter  sessions  on  the  sole 
ground  that  no  copy  or  counterpart  of  such  order  had  been  sent  to  the 
appellants,  as  required  by  the  statute.  And  it  was  contended  by  their 
counsel  that  the  quashing  of  such  former  order  on  that  ground  alone  was 
conclusive  between  the  townships  of  Bradshaw  and  Great  Bolton :  that  a 
second  order  of  removal  could  only  be  made  upon  evidence  of  a  subse- 
quently acquired  settlement :  that,  inasmuch  as  a  case  for  the  opinion  of 
this  court  had  been  granted  by  the  court  of  quarter  sessions  on  the  hearing 
of  the  former  appeal,  the  respondents  ought  to  have  such  case  stated  and 
submitted  to  this  court,  and  ought  not  to  have  obtained  such  second  order 
until  the  opinion  of  this  court  had  been  given  thereon,  or  until  six  months 
(the  period  for  issuing  a  writ  of  certiorari)  had  elapsed,  or  until  the  re- 
spondents had,  in  the  court  of  quarter  sessions,  or  in  some  way,  submitted 
to  the  judgment  of  the  said  court  as  aforesaid :  and  that  the  statement 
*39n  ^^  *chargeability  and  relief  alleged  in  the  pauper's  examination 
was  insufiicient,  being  by  way  of  inference  only,  and  not  on  alle 
gation  of  facts.  On  behalf  of  the  respondents  it  was  contended  that  the 
issue  then  to  be  decided  by  the  court  was  an  entirely  different  issue  from 
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that  raised  and  determined  on  the  former  appeal :  that,  since  the  order  of 
the  court  on  the  former  appeal,  a  new  state  of  things  had  arisen,  which 
the  former  order  could  not  affect ;  and  that  therefore  the  former  order  was 
not  conclusive :  that  it  was  not  necessary  to  the  validity  of  the  second 
order  that  it  should  have  been  made  upon  a  settlement  gained  since  the 
quashing  of  the  former  order,  as  contended  by  the  appellants'  counsel ; 
and  that  the  quashing  of  the  former  order  was  not  on  any  point  relating 
to  the  settlement,  or  the  chargeability,  or  the  sufficiency  of  the  examina- 
tion, but  on  a  matter  dehors  the  settlement,  the  chargeability,  the  exami- 
nations and  the  order ;  and  which  matter  was  a  preliminary  objection 
merely,  in  no  way  affecting  the  settlement  itself,  or  the  validity  of  the  order 
of  removal  or  the  examinations  on  which  it  was  founded.  That,  the  pauper 
having  continued  chargeable,  and  the  respondents  having  on  this  occasion 
remedied  the  defects  pointed  out  and  insisted  upon  in  the  former  appeal, 
they  were  justified  in  obtaining  a  fresh  order  on  that  new  state  of  facts : 
that,  although  the  court  of  quarter  sessions  had  given  the  respondents 
liberty  to  state  a  case  for  the  opinion  of  this  court,  they,  the  respondents, 
were  not  bound  to  proceed  therewith,  if,  upon  consideration,  they  thought 
or  were  advised  that  the  decision  of  the  court  of  quarter  sessions  was  right : 
that  the  granting  of  such  case  was  a  privilege  offered  for  the  benefit  of  the 
respondents,  which  they  might  *exercise  or  abandon  at  their  dis-  r^oQQ 
cretion ;  and  that,  having  acquiesced  in  the  judgment  of  the  ses- 
sions, they  were  not  bound  to  wait  for  a  period  of  six  months,  during  which 
a  writ  of  certiorari  might  have  been  applied  for,  when  they  had  no  wish 
or  intention  to  adopt  such  a  proceeding.  That,  as  regarded  the  statement 
of  chargeability  in  the  examinations,  that  statement  was  not  a  conclusion 
of  law,  but  set  forth  the  fact  that  the  pauper  was,  at  the  time  of  making 
the  said  order,  actually  receiving  relief  from  Great  Bolton ;  and  that  it  was 
not  necessary  to  show  in  what  particular  way  the  relief  had  been  given." 

The  court  thereupon  decided  in  favour  of  the  respondents  upon  the  last- 
mentioned  ground  of  appeal,  and  held  that  the  examinations  contained 
sufficient  evidence  of  the  pauper's  chargeability,  but  was  of  opinion  that 
the  decision  of  the  said  court  on  the  former  order  of  removal  was  conclu- 
sive between  the  townships,  and  that,  as  well  upon  that  ground  as  because 
the  second  order  was  issued  before  the  period  had  elapsed  when  a  writ  of 
certiorari  might  have  been  obtained  by  the  respondents,  the  order  of  17th, 
February,  1844,  was  invalid  and  improperly  obtained.  And  on  these 
grounds  the  order  of  justices  was  set  aside. 

If* this  court  should  be  of  opinion  that  the  judgment  of  the  court  of 
quarter  sessions  on  the  hearing  of  the  appeal  against  the  order  of  justices 
dated  17th  August,  1843,  was  not  conclusive  between  the  townships,  that 
the  order  of  justices  of  17th  February,  1844,  was  also  rightly  obtained  by 
the  respondents  before  the  expiration  of  the  time  limited  for  the  issuing  of 
the  certiorari  to  remove  the  former  order  of  sessions,  and  that  the  state- 
nient  of  the  evidence  of  chargeability  contained   in  the  examinations 
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^oqni  whereon  such  *last-m6ntioned  order  of  justices  was  made  was  suffi- 
cient  to  support  such  order,  then  the  order  of  sessions  was  to  be 
quashed,  and  the  order  of  justices  of  17th  February,  1844,  was  to  be  con 
firmed.  But,  if  this  court  should  be  of  a  contrary  opinion  on  all  or  an; 
of  the  above  points,  then  such  last-mentioned  order  was  to  be  set  aside 
and  the  order  of  sessions  confirmed. 

The  case  was  argued  in  last  term.(a) 

The  court  called  on  the  counsel  against  the  order  of  sessions  to  meet 
the  objection  that  the  former  order  of  sessions  was  conclusive. 

Wortley^  for  the  respondents.  The  former  order  is  a  decision  only  on 
the  state  of  things  existing  at  the  time  of  that  order.  Under  sect.  79  of 
slat.  4  &  5  W.  4,  c.  76,  no  removal  can  take  place  till  twenty-one  days 
after  notice  of  chargeability,  accompanied  by  a  copy  of  the  order  of  re- 
moval :  and  the  sessions,  on  the  first  appeal,  held  that  no  such  copy  had 
been  sent :  the  result  was  that  the  pauper  was  not  then  removable.  But, 
upon  fresh  chargeability,  the  pauper  might  be  removed,  upon  a  fresh 
order,  if  proper  notices  were  sent.  Before  the  statute,  if  a  pauper  was 
removed  without  having  become  chargeable,  and  the  order  of  removal  was 
quashed  on  appeal,  and  he  afterwards  became  chargeable,  he  might  be 
removed  by  a  fresh  order;  Rex  v.  Osgathorpe^  Bur.  S.  C.  261.  In  Ra 
V.  Wick  St.  Lawrence,  5  B.  &  Ad.  526,  a  pauper  was  removed,  and  the 
order  appealed  against  and  quashed,  and  he  was  afterwards  removed  again 
to  the  same  parish :  it  was  not  suggested  that  a  fresh  settlement  had  been 

•*?941  sic^'ii^^^*  *^^t  o^ly  ^^^^  ^^  objection  to  the  removal  (the  pauper's 
ownership  of  a  tenement,  on  which  he  resided,  in  the  removing 
parish)  had  been  put  an  end  to :  yet  it  was  held  that  the  quashing  of  the 
first  order  was  not  conclusive.  The  particular  ground  of  the  decision 
may  be  explained  on  a  fresh  removal ;  Rex  v.  Wheelock,  5  B.  &  C.  511 ; 
Regina  v.  TTye,  7  A.  &  E.  761.  This  was  also  assumed  in  Regina  v. 
CharUmry  and  Walcott,  3  Q.  B.  378,  384.  And  in  Regina  v.  Penan- 
zabuloey  3  Q.  B.  400,  where  an  order  had  been  quashed  because  the  exa- 
minations did  not  show  chargeability,  it  was  held  that  such  order  did  not 
prevent  a  fresh  order  of  removal  upon  examinations  showing  chargeability. 
In  Regina  v.  St.  Pancras,  3  Q.  B.  347,  it  was  even  held  that  a  second 
order  of  removal  might  be  made,  on  discovery  of  an  error  in  the  examina- 
tions on  which  the  first  had  been  obtained,  without  any  superseding  of 
the  first,  although  no  fresh  fact  had  occurred.  It  was  there  said  by  the 
court  that  «<  an  order  of  removal  is  merely  a  warrant  to  parish  officers  to 
take  the  pauper  to  the  parish  indicated ;  and,  though  it  is  founded  on  ex 
parte  examinations  of  witnesses,  that  parish  may  at  their  discretion  abstain 
firom  carrying  it  into  execution,  because  they  may  either  obtain  a  more 
accurate  knowledge  of  material  facts,  or  discover  some  technical  defect  in 
the  order  or  the  examination  on  which  it  issued,  or  for  any  other  reason.'* 
The  court  then  called  on 

(a)  April  SOtb,  1845.    Before  Lord  Denman,  C.  J.,  Patteson,  Williaon,  and  Wightmto,  Jft 
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Pashky^  in  support  of  the  order  of  sessions.     It  is  true  that,  as  decided 
m  Rex  V.  Osgathorpe^  Bur.  S.  C.  261,  and  *Regina  v.  Perranza-     r*oQF: 
6ttfo«,  3  Q.  B.  400,  the  quashing  of  a  former  order  for  want  of    ^ 
chargeability,  or  proof  of  chargeability,  would  not  preclude  a  fresh  order 
of  removal.     In  such  a  case,  the  first  order  ought  not  to  have  been  made. 
But  in  the  present  case  the  first  order  was  not  bad  in  itself;  it  was  quashed 
because  the  party  obtaining  it  did  not  take  proper  steps  for  enforcing  it : 
the  rule,  that  all  documents  must  be  communicated,  is  so  peremptory  that 
the  court  will  not  inquire  whether  an  omitted  document  contain  material 
evidence;   Regina  v.   OiUweU^  9  A.  &  E.  836.     The  real   question  is 
whether  the  dispute  relates  to  a  new  state  of  rights ;  Regina  v.  Charlbury 
(md  Walcottf  3  Q.  B.  378.     If  an  examination  omit  to  state  a  material 
fact,  and  the  order  be  therefore  quashed,  it  is  quashed  on  the  merits ;  Ex 
parte  Ackworth.{a)    In  Rex  v.  The  Justices  of  Yorkshire,  3  T.  R.  776,  an 
appeal  against  a  conviction  was  dismissed,  and  the  conviction  affirmed, 
because  the  appellant  had  not  entered   into  the   proper  recognisances 
(under  a  turnpike  act):  it  was  held  that  such  confirmation  was  conclusive 
against  any  new  appeal:  and  this  case  was  recognised  by  Patteson,  J., 
in  Regina  v.  The  Justices  of  Middlesex,  9  Dowl.  P.  C.  163.     The  language 
of  the  court  in  Regina  v.  St.  Pancras,  3  Q.  B.  347,  does  not  bear  the 
application  made  of  it  on  the  other  side.     The  omission  here  to  take  the 
proper  steps  is  analogous  to  the  omission  to  make  a  demand  before  moving 
for  a  mandamus.     When  a  mandamus  has  been  refused  on  this  ground,  a 
fresh  application  cannot  be  made  on  a  demand  subsequent  '^to     r^oog 
such  refusal ;  Ex  parte  Thompson,  6  Q.  B.  721.     [Patteson,  J.     *■ 
This  is  more  like  the  case  where  the  court  sets  aside  the  service  of  a  sum- 
mons.]   The  party  may  proceed  anew  there,  because   there  has  been 
merely  a  step  in  the  process  omitted.     But  here  was  a  failure  (o  perform 
a  condition  required  by  statute. 

Further,  the  appellants  were  precluded  from  removing  the  pauper  by 
having  had  a  case  granted  to  them,  of  which  they  have  not  availed  them- 
selves. The  judgment  of  the  sessions  does  not,  indeed,  appear  to  have 
proceeded  on  this  ground :  but  this  court  will  support  such  judgment  if 
there  now  appear  to  be  a  proper  foundation  for  it :  Rex  v.  Skeffington, 
3  B.  &  Aid.  382,  385,  386 ;  Regina  v.  The  Justices  of  the  West  Riding, 
2  Q.  B.  705.  A  litigant  party  is  held  strictly  to  the  necessity  of  adhering 
to  a  course  which  he  has  chosen  to  adopt,  in  order  that  he  may  not  vex 
his  antagonist  twice  for  a  cause  substantially  the  same,  though  difierent  in 
form.  KnighVs  Ca^e,  2  Ld.  Raym.  1014,  and  Sparry^s  Case,  5  Rep.  61  a, 
are  instances.  When  there  is  a  limited  time  for  an  appeal,  which  has  not 
expired,  a  certiorari  is  not  granted ;  1  Nol.  P.  L.  58,  (4th  ed.,)  citing 

Case  of  the  Borough  of  Warwick,  2  Str.  991,  and  Rex  v.  Harman,  Andr. 
343.  Therefore,  where  a  party  has  consented  to  appeal,  no  certiorari  will 
go  till  the  appeal  is  determined;  Rex  v.  Sparrow,  2  T.  R.  196,  note  (a) 

(a)  Note  (a)  to  Ex  parte  PotUefraet,  8  Q.  B.  397. 
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to  Rex  V.  Brooke.  So,  where  a  case  has  been  granted  by  the  sessions 
upon  their  refusal  to  hear,  and  the  case  is  not  brought  up,  this  court  will 
grant  no  mandamus :  Rex  v.  The  Justices  of  The  West  Ridings  1  A.  & 
^gg^,  E.  606 ;  ifea;  V.  Tfte  Justices  of  Suffolk,  6  A.  &  E.  109 ;  Rex  V. 
The  Justices  of  JSTorthamptonshirej  6  A.  &  E.  Ill,  note  (a).  And 
in  Regina  v.  OundUy  3  Q.  B.  353,  note  (a)  to  Regina  v.  St.  PancraSy  it  was 
held  that,  where  the  sessions  had  dismissed  an  appeal  subject  to  a  case, 
which  was  never  drawn  up,  they  ought  not  to  entertain  a  second  appeal. 

Lastly,  the  examinations  contain  no  sufficient  evidence  of  chargeability ; 
and  this  is  a  proper  ground  of  appeal ;  Regina  v.  Brixkaniy  8  A.  &  E.  375. 
In  Regina  v.  High  Bickingtony  3  Q.  6.  796,  note  (a)  to  Regina  v.  Rother- 
havfiy  it  is  held  that  the  words  «  chargeable,"  in  an  examination,  were  not 
sufficient,  as  they  showed  only  a  legal  result,  and  not  the  facts  from  which 
such  result  arose.  <«  Relief"  is  an  ambiguous  word  having  many  legal  mean- 
ings :  and  the  statement  that  the  relief  was  obtained  from  «<  the  said  town- 
ship" is  not  sufficiently  specific :  it  should  be  shown  who  gave  the  relief. 

Wortley  and  Pickeringy  contra,  were  stopped  by  the  court  as  to  the 
question  of  chargeability.  It  is  true  that  a  party  is  not  to  be  twice  vexed 
for  the  same  cause :  but  a  fresh  chargeability  is  a  new  cause ;  and  that 
was  the  ground  of  decision  in  Rex  v.  Osgathorpey  Bur.  S.  C.  261,  and  in 
Regina  v.  Perranzabuloey  3  Q.  B.  400.  There  is,  properly  speaking,  no 
Us  pendens  on  the  question  now  before  the  court.  The  cases  as  fo  man- 
damus are  inapplicable,  because  a  mandamus  is  discretionary.  Regina  t. 
St,  PancraSy  3  Q.  B.  347,  is  directly  in  point.  There,  indeed,  the  first 
order  had  not  been  appealed  against ;  but  that  makes  the  present  an  a 
*3981  ^^^'^^^  ^^^^  -  ^^^  appeal  here  has  *been  decided :  the  appellants 
might  indeed  have  questioned  the  decision ;  but  they  were  not 
bound  to  do  so.  Suppose  an  action  were  brought  on  a  contract  to  pay 
money  on  demand  being  made  in  a  particular  form,  and  the  plaintiff  were 
nonsuited  for  want  of  proof  of  such  a  demand,  and  a  rule  for  a  new  trial 
were  granted :  could  not  a  good  demand  be  made  and  a  fresh  action  be 
brought  thereupon,  before  the  rule  was  disposed  of  .^  In  Rex  v.  Barhamy 
8  B.  &  C.  99,  a  pauper  completed  a  settlement  in  the  removing  parish, 
which  was  inchoate  only  at  the  time  of  the  first  order  of  removal :  and  it 
was  held  that  he  might  thereupon  be  sent  back  to  the  remo\'ing  parish, 
though  the  first  order  had  been  submitted  to.  In  Rex  v.  WUloughhyy  4  A. 
&  E.  143,  a  similar  completion  of  settlement  took  place  pending  an  ap- 
peal against  the  first  order  of  removal,  which  was  afterwards  confirmed  on 
the  merits :  and  it  was  held  that  the  pauper  might  be  removed  back. 
Here  the  first  order  of  sessions  might  possibly  have  been  quashed :  but 
that  cannot  make  the  case  stronger  against  the  respondents  than  if  it  had 
been  confirmed,  as  in  the  case  of  Rex  v.  Willoughby.      Cur.  adv.  vuU. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court. 

From  a  case  stated  for  our  opinion  it  appears  that  Ann  Higginson,  a 
pauper,  was  duly  removed,  by  an  order  of  two  justices  of  17tb  August, 
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I843y  from  Bolton  to  Bradshaw,  both  in  the  county  of  Lancaster.  Against 
that  order  Bradshaw  appealed;  and,  upon  the  hearing  of  *that  r*999 
appeal,  at  Bolton  borough  sessions,  the  said  order  of  removal  was  ^ 
quashed,  upon  the  ground  that  the  removing  township  had  sent,  together 
with  a  notice  of  chargeability  and  a  copy  of  the  examinations,  a  copy  of 
the  order  of  removal,  omitting  the  signatures  of  the  two  justices.  The 
court  of  quarter  sessions,  however,  granted  a  case  for  the  opinion  of  this 
court  upon  the  validity  of  this  objection.  No  steps  were  taken,  in  conse* 
quence,  by  the  respondents ;  but,  on  17th  February,  1844,  the  said  pau- 
per continuing  to  be  chargeable,  they  procured  a  fresh  order  upon  the  same 
examinations,  as  to  her  settlement,  as  those  which  had  obtained  the  former 
order  of  August,  1843.  And,  at  the  quarter  sessions  for  the  borough  of 
Bolton,  on  4th  July,  1844,  the  last- mentioned  order  was  quashed,  subject 
to  a  case,  which  raises  three  questions  for  our  opinion :  First,  whether  the 
statement  of  the  pauper  being  chargeable  is  sufficient :  secondly,  whether 
it  vas  competent  for  the  respondents  to  obtain  a  fresh  order  of  removal 
after  having  obtained  a  case  from  the  court  of  quarter  sessions  as  above 
slated:  and,  thirdly,  whether  an  order  of  removal  quashed  was  conclu- 
sive, under  the  circumstances,  against  the  respondent  township,  so  as  to 
prevent  a  fresh  order. 

The  last,  and  by  far  the  most  important,  question  we  shall  consider 
first. 

The  rule  that  an  order  of  removal  quashed  is  conclusive  between  the 
same  parties  was  always  open  to  the  exception  of  a  fresh  settlement  hav- 
ing been  gained.  This  exception  is  undoubtedly  founded  upon  a  very 
plain  and  intelligible  principle.  The  doctrine,  however,  has  in  many 
cases  (all  of  which  it  is  not  needful  to  enumerate)  been  carried  farther. 
At  the  head  of  *those  cases  stands  Rex  v.  Wick  SI.  Lawrence^  FMOO 
5  B.  &  Ad.  526,  in  which  the  second  point  decided  was,  that,  if 
the  settlement  be  not  in  question  and  adjudicated  upon,  the  first  order  is  not 
conclusive,  or,  in  other  words,  that  a  second  order  may  be  made,  though 
no  subsequent  settlement  has  intervened.  The  case  of  Rex  v.  Wheelocky 
5B.  &  C.  511,  also,  without  mentioning  more,  is  a  strong  authority  upon 
the  same  point.  In  the  present  case  (and  our  opinion  is  formed  upon  the 
particular  facts  of  it)  the  first  order  was  quashed  upon  a  matter  as  merely 
of  form  as  can  well  be  imagined.  The  omission,  in  the  copy,  of  the  sig- 
nature of  the  two  justices  making  the  order  was  not  calculated,  by  any 
possibility,  to  mislead  or  to  create  the  slightest  doubt  or  uncertainty  as  to 
the  case  intended  to  be  set  up  by  the  respondents.  Whether  the  objec- 
tion so  taken  ought  or  ought  not  to  have  prevailed,  it  is  unnecessary  to 
offer  any  opinion  ;(a)  but  it  is  obvious  that,  if  the  appellants  had  any  merits 
and  were  disposed  to  tr}'  them,  it  would  not  have  been  taken.  We  think, 
therefore,  that,  as  other  grounds  have  been  deemed  sufficient  to  justify  a 
second  order  of  removal  after  a  former  one  quashed,  without  a  new  settle 

(a)  See  Begina  v.  Worthenbury,  Trinity  term,  (May  28th,)  1846,  poet. 
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ment  accruing,  it  is  hardly  possible  to  conceive  a  stronger  case  than  the 
present  to  warrant  such  a  proceeding.  Resting,  therefore,  entirely  upon 
Ihat  ground,  we  are  of  opinion  that  in  this  case  the  objection  ought  not  to 
prevail.(a) 

Upon  the  second  point,  we  think  that  there  was  nothing  final  or  concla- 
*4011  ^^^^  ^^  ^^^  respondents  having  ^applied  for  and  obtained  from  the 
court  of  quarter  sessions  the  liberty  to  state  a  case,  so  as  to  pre- 
clude them  from  having  recourse  to  any  other  form  of  proceeding  which 
might  be  open  to  them.  It  was  a  benefit  to  the  respondents  which  they 
might  forego.  No  attempt  has  been  made  to  pursue  both  remedies  at 
once.  On  the  contrary,  it  is  stated  that  no  steps  have  been  taken  to  bring 
up  a  case  into  this  court ;  but  it  must  be  considered  as  having  been  aban- 
doned altogether ;  the  appellants,  it  must  be  observed,  having  been  in  no 
degree  affected  by  the  application  to  the  sessions  and  their  granting  the 
case,  as  has  been  mentioned. 

Upon  the  last  point,  of  chargeability,  the  examination  of  the  said  pau- 
per Ann  Higginson  is  as  follows :  <<  I  am  unable  to  maintain  myself,  and 
am  now  residing  in,  and  receiving  relief  from,  and  am  actually  charge- 
able to,  the  said  township  of  Great  Bolton."  We  think  that  this  state- 
ment goes  farther  than  the  mere  allegation  that  the  pauper  « is  actually 
chargeable,"  which  has  been  held  insuflScient.  The  «  receiving  relief,'* 
in  whatever  shape  it  might  be  given,  would  make  paupers  so  receiving  it 
actually  chargeable.(i) 

We  think,  therefore,  that  the  order  of  sessions  must  be  quashed. 

Order  of  sessions  quashed. 

(a)  See  Regina  y.St.  Mary,  Lambeth,  Trin.  T.,  (June  4th,)  and  Regina  ▼.  EUd,  Tiui.T^ 
(June  7th,)  1846,  post 

(6)  See  Regina  ▼.  StodUon,  Trin.  T.,  (May  28th,)  1845,  port.  Regina  ▼.  Totley,  TriikT, 
(Jane  4th,)  1845,  poit 
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To  aasumpnt  for  work  and  labour,  defendant  pleaded  that  the  plamtiff  was  an  attorney  of  Q.  B., 
and  that  the  work  was  done  by  him  in  that  character  since  stat.  6  &  7  Vict  c  73,  an4  that 
no  bill  haa  been  delivered  or  sent  according  to  the  statate,  before  action  brought 

Heplication,  Oe  injarii: 

Held  bad,  on  special  demurrer. 

Assumpsit  for  100/.  for  work  and  labour,  &c.,  and  materials  provided 
in  and  about  the  said  work,  &c. ;  100/.  for  money  paid ;  and  100/.  on  an 
account  stated. 

Plea :  that,  before  and  at  the  time  of  the  doing,  &c.,  of  all  and  every  part 
of  the  said  work  and  labour,  &c.,  and  providing  materials,  &c.,  as  in  the  first 
count  mentioned,  and  before  and  at  the  time  of  the  paying  the  money,  as  in 
the  second  count  mentioned,  and  at  the  time  of  the  commencement  of  this 
suit,  plaintiff  was  an  attorney  of  the  court,  &c.,  (of  Queen's  Bench :)  that  the 
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iaid  work  and  labour,  &c.,  in  the  first  count  mentioned,  were,  and  every 
part  thereof  was,  business  by  the  plaintiff  done  as  an  attorhey  ;  that  the 
providing  the  materials,  &c.,  was  also  business  by  the  plaintiff  done  as  an 
attorney ;  and  that  the  sum  of  100/.  in  the  first  count  mentioned  was,  and 
is,  and  consisted  of,  fees  and  charges  for  the  said  business  so  done,  and 
of  no  other  money  whatsoever ;   and  that  the  said  money  in  the  said 
second  count  mentioned  to  have  been  paid  was,  and  every  part  thereof 
msy  so  paid  by  the  plaintiff,  as  an  attorney,  in  disbursements  for  the  said 
business,  to  the  amount  of  the  sum  in  the  second  count  mentioned :  that 
all  the  said  business  was  so  done,  and  all  the  said  disbursements  were  so 
made,  after  the  making  and  passing  of  an  act  of  parliament  made,  &c., 
(6  &  7  Vict.  c.  73,)  to  wit,  on,  &c. ;  and  that,  after  the  making,  &c., 
*ofthe  said  act,  to  wit, on,  &c.,  plaintiff  commenced  this  action,  con-     r^^no 
trary  to  the  form  of  the  said  statute,  for  the  recovery  of  the  said 
fees,  &c.,  without  having,  one  calendar  month  before  the  commencement  of 
this  suit,  delivered  (o)  to  the  defendant,  the  party  to  be  charged  therewith, 
or  sent  by  the  post  to,  or  lefi:  for,  the  defendant,  at  his  counting-house,  office, 
&c.,  a  bill  of  the  said  fees,  &c.,  subscribed  with  the  proper  hand  of  plain- 
tiff, or  enclosed  in,  or  accompanied  by,  a  letter  subscribed  with  the  propei 
hand  of  plaintiff,  referring  to  such  bill,  as  was  and  is  required  by  the  said 
statute :  that  the  said  account  in  the  last  count  mentioned  was,  so  as  there- 
in mentioned,  stated  of  and  concerning  100/.,  parcel  of  the  said  sums  of 
100/.  in  the  first  two  counts  respectively  mentioned,  after  the  said  sum  of 
100/.,  parcel  as  aforesaid,  had  become  due  and  payable :  which  said  sum 
of  100/.,  parcel  as  aforesaid,  was  found  to  be  due  and  in  arrear  from  de- 
fendant to  plaintiff  on  the  stating  of  the  said  account :  and  which  said 
sum  of  100/.,  parcel  as  aforesaid,  was  and  is  the  said  sum  of  100/.  in  the 
third  count  mentioned.    Verification. 

Replication  :  That  defendant  of  his  own  wrong,  and  without  the  cause 
or  matter  of  excuse  by  him  in  that  behalf  alleged,  broke  his  said  promise, 
&c.    Conclusion  to  the  country. 

Special  demurrer,  assigning  for  cause  that  the  form  of  replication  is 
uiapplicable  to  the  plea,  inasmuch  as  this  plea  does  not  contain  matter  of 
excuse  for  the  breach ;  and  that  plaintiff  ought  to  have  traversed  one  or 
more  of  the  averments  in  the  plea. 

Joinder  in  demurrer. 

*E.  V.  WiUiams  for  the  defendant.  The  plea  shows  that  the  rtcAQA 
plaintiff  never  had  completed  his  right  to  bring  his  action :  it  is 
not  matter  of  excuse.  The  replication  is  therefore  bad,  on  the  authority 
of  Salter  v.  PurcheU,  1  Q.  B.  209,(6)  for  stating  that  the  defendant  broke 
ms  promise  without  the  cause  or  excuse  alleged.  The  plea  neither  de- 
nies the  promise  nor  excuses  the  breach,  but  simply  states  a  fact  incom- 
patible with  the  plaintiff's  right  to  sue.     It  is  as  if  a  magistrate  pleaded 

(«)  Sect  87: 

(I>)IleTeningthed6dnonof  the  Court  of  Queen's  Bench  in  Punhdl  v.  Salter,  1  Q.B.  197. 

VOL.  vn.  30  U  2 
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that  the  act  complained  of  was  done  in  his  character  of  magistrate,  axul 
that  no  notice  had  been  given ;  or  like  a  plea  of  the  statute  of  limitations. 
In  such  cases,  a  replication  de  injurift  would  be  bad. 

G,  jP.  PoUocky  contrji.  The  plea  is  in  excuse ;  if  not,  it  would  be  in 
denial  or  discharge,  neither  of  which  it  is ;  for  it  admits  the  promise  and 
alleges  nothing  that  puts  an  end  to  the  liability.  The  defendant  relies  on 
the  statutory  provision  which  suspends  the  plaintiff's  right  to  sue  :  that  is 
m  the  nature  of  an  excuse.  Basan  v.  Arnold^  6  M.  &  W.  559,  agrees 
with  the  plaintiff's  view.  [Wightbcan,  J.  You  are  traversing  negative 
matter.]  In  the  case  suggested,  of  a  plea  by  a  magistrate,  a  replication 
de  injuria  would  be  good. 

£.  V.  WiUiamSy  in  reply,  was  stopped  by  the  court. 

Lord  Denman,  C.  J.  The  plea  admits  the  breach  of  promise,  but 
*4051  ^^^^  ^^  excuse,  suggesting  only  an  ^impediment  to  bringing  the 
action.  The  plaintiff  then  replies  that  the  defendant  broke  the 
promise  without  the  cause  or  excuse  by  him  alleged,  no  cause  or  excuse 
being  alleged.  Good  sense  requires  that  the  plaintiff  should  reply  that  a 
bUl  had  been  delivered,  or  that  the  business  was  not  such  as  the  plea 
alleges  it  to  have  been. 

Williams,  Colebidge,  and  Wightman,  Js.,  concurred. 

Judgment  for  defendant. 


END  OF  EASTEB  VACATION. 
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"OSLING  against  VELEY,  and  Another.    Monday,  Feb.  8, 1847.  [•406 

(The  following  case  is  reported  sooner  than  it  would  regularly  appear,  on 

account  of  its  immediate  importance.) 

A  mimition,  founded  on  an  altegfttion  that  a  pariah  charch  waa  out  of  repair,  iasued  from  an 
eodesiaatical  court,  requiring  the  churchwardens  to  call  a  yeatiy  for  the  purpose  of  making 
a  rate,  and  the  pari^onere  to  meet  in  such  vestry  and  then  and  there  make  a  rate 
for  repair  of  the  church  and  decent  celebration  of  divine  service,  dec,  therein.  The  church- 
waidens  gave  notice  of  a  vestry  meeting ;  and  the  vestry  met,  in  obedience  to  the  monition ; 
when  the  monition  and  notice  were  read,  and  the  churchwardens  produced  a  survey  and 
estimate  to  which  no  objection  was  made ;  nor  was  the  necessity  for  the  repairs,  dec,  dis- 
puted. A  rate  of  2f.  in  the  pound  was  then  proposed  and  seconded,  upon  which  an  amend- 
ment,  stating  an  objection  to  church  rates  in  general,  and  refusing  to  make  any  rate,  was 
proposed  and  seconded,  put  to  the  meeting,  and  carried  by  a  majority.  The  chairman  then 
•sked  whether  any  further  propositioii  as  to  amount  of  rate  was  made ;  to  which  no  affirma- 
tive answer  was  returned.  Thereupon  the  churchwardens  and  other  members  of  the  meet- 
mg,  being  the  minority  of  those  present,  made  a  rate.  A  protest  was  then  delivered  on  be- 
half of  the  majority  of  those  present 

Tbe  churchwardens  proceeded  against  O.,  a  party  so  rated,  in  the  ecclesiastical  court,  in  a 
cause  of  subtraction  of  church-rate,  setting  forth  the  above  facts  in  the  libel  and  in  the  proofs 
propounded.  The  libel,  dec,  having  been  admitted  to  proof,  O.  declared  in  prohibition.  On 
general  demurrer  to  the  declaration  (by  which  all  the  iacts  appeared):  HeU, 

(1)  That  the  persons  voting  for  the  amendment  must  be  considered  as  having  declined  to  join 
in  the  proceedings  of  the  meeting,  the  amendment  having  no  reference  to  the  object  for 
which  the  vestiy  was  summoned  under  monition ;  that  the  persons  so  voting  therefore  left 
the  question  in  the  hands  of  the  remainder ;  and  that  the  rate  was  legally  made. 

{%)  That  it  was  unnecessary  again  to  put  the  rate  formally  to  the  vote,  inasmuch  as  it  had 
been  in  e0ect  taken  into  consideration  and  negatived  by  the  amendment ;  though  it  wouki 
have  been  more  regular  not  to  put  the  amendment 

Judgment  for  defendants  in  prohibition 

Prohibition.  The  declaration  stated  that,  whereas  the  now  defend- 
ants, heretofore,  to  wit,  10th  January,  1842,  caused  and  procured  a  cer- 
tain process  called  a  citation,  to  be  issued  against  the  now  plaintiff,  pur- 
porting therein  that  Charles  James,  by  Divine  permission  Bishop  of  Lon- 
don, all  and  singular  clerks,  &c.,  did  thereby  authorize,  &c.,  peremptorily 
to  cite  or  cause  to  be  cited  the  now  plaintiff,  therein  described  as  a 
parishioner  and  inhabitant  of  the  parish  of  Braintree,  in  the  county  of 
Essex  and  diocese  of  London,  personally  or  by  his  proctor  duly  consti- 
tuted to  appear  before  the  Right  Honourable  Stephen  Lushington,  doctor 
of  laws,  vicar  ^general  and  official  principal  of  the  Consistorial  r*4A7 
and  Episcopal  Court  of  London,  lawfully  constituted,  his  surro- 
gate, or  some  other  competent  judge  in  that  behalf,  in  the  common  hall 
of  Doctor's  Commons,  situate,  &c.,  on  the  6th  day  after,  &c.,  at  the  hour, 
&c.,  and  there  to  abide,  &c.,  then  and  there  to  answer  the  now  defend- 
ants, therein  described  as  the  churchwardens  of  the  said  parish  of  Brain- 
tree,  in  tbe  county  of  Essex  and  diocese  of  London,  in  a  certain  cause  of 
subtraction  of  church  rate,  and  further  to  do  and  receive,  &c.,  at  the  pro- 
motion of  the  now  defendants :  averment  that,  in  pursuance  of  and  in 
obedience  to  the  said  process,  the  now  plaintiff  duly  appeared,  &c. ; 
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whereupon  the  proctor  for  the  now  defendants  as  such  churchwardens 
prayed  the  said  Stephen  Lushington,  then  being  the  official  principal  of 
the  same  court,  to  admit  to  proof  a  certain  libel,  containing  amongst  other 
things  certain  allegations  and  propositions  by  way  of  complaint  against 
him  the  now  plaintiff:  that  is  to  say, 

That  the  parish  church  of  the  said  parish  of  Braintree  had  been  for  a 
long  time  past,  and  then  was,  in  a  dilapidated  state,  and  in  urgent  need 
of  repair ;  and  that  no  rate  for  the  repair  thereof  had  been  granted  or  col- 
lected since  March,  1834  ;  and  that  Ihe  majority  of  the  parishioners  of  the 
said  parish  had,  from  time  to  time,  to  wit,  in  the  several  vestry  meetings 
held  respectively  on  22d  March,  1834,  8th  December,  1836,  and  on  2d 
June,  1837,  and  on  a  later  occasion,  as  was  afterwards  in  the  said  libel 
more  particularly  pleaded,  refused  to  grant  or  make  a  rate  proposed  by 
the  churchwardens  of  the  said  parish,  in  vestry  legally  assembled,  for  the 
*4081  ^^P^^^  ^^  ^^^  ^^^^  church  and  for  providing  ^necessaries  for  the 
decent  celebration  of  divine  service  therein  :  That,  after  a  rate  on 
the  said  2d  of  June,  1837,  had  been  so  refused,  the  churchwardens  of  the 
said  parish  did,  on  the  10th  day  of  the  said  month  of  June,  and  when  the 
parishioners  of  the  said  parish  were  not  in  vestry  assembled,  rate  and  tax 
all  and  every  the  inhabitants  and  parishioners  of  the  said  parish  for  and 
towards  the  necessary  repairs  of  the  church  of  the  said  parish,  and  for  and 
towards  certain  other  purposes :  and  that,  the  said  churchwardens  having 
subsequently  instituted  a  suit  in  the  said  Consistorial  and  Episcopal  Court 
of  London  for  subtraction  of  church  rate,  to  compel  Joseph  Davey  Burder, 
a  parishioner  of  the  said  parish,  to  pay  the  sum  assessed  on  him  in  the 
manner  aforesaid,  the  said  last-mentioned  court  was  prohibited  from  pro- 
ceeding to  enforce  payment  thereof  by  a  writ  of  prohibition  from  her  ma- 
jesty's Court  of  Queen's  Bench  at  Westminster:  and  that  the  judgment 
of  the  said  last-mentioned  court  (directing  such  writ  to  issue)  was  on  8th 
February,  1841,  affirmed  by  the  Court  of  Exchequer  Chamber,  sitting  in 
error,  and  that  no  writ  of  error  from  such  last-mentioned  judgment  was 
then  pending : 

That,  on  13th  May,  1841,  at  a  vestry  legally  assembled  for  the  purpose 
of  making  and  granting  a  rate  for  the  necessary  repairs  of  the  said  church, 
and  for  providing  all  things  necessary  for  the  celebration  of  divine  service 
therein,  and  for  defraying  the  expenses  necessarily  incurred  and  legally 
incident  to  the  office  of  churchwarden  thereof  for  the  then  current  year, 
the  majority  of  the  parishioners,  then  and  there  assembled,  refused,  when 
thereunto  required,  to  make  such  rate,  notwithstanding  that  the  said 
church  still  continued  in  urgent  need  of  repair,  that  the  churchwardens 
MOQl  *^^^  ^^  funds  in  hand  to  effect  the  same,  and  that  a  survey  and 
estimate  of  the  said  repairs  necessary  and  requisite  to  be  done, 
and  also  an  estimate  of  the  necessary  expenses  incident  to  the  office  of 
churchwarden  in  and  for  the  said  parish  of  Braintree,  for  the  current  year, 
were  submitted  to  the  parishioners  then  and  there  assembled : 
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That,  the  said  churchwardens  of  the  said  parish  still  continuing  to 
lare  no  funds  in  hand  to  eflect  the  said  repairs,  and  certain  of  the  matters 
thereinbefore  pleaded  having  been  set  forth  in  an  affidavit  duly  made  and 
sworn  to  by  the  Rev.  Bernard  Scale,  clerk,  the  vicar  of  the  said  parish, 
and  brought  into  and  then  remaining  in  the  registry  of  the  said  Consisto- 
rial  and  Episcopal  Court,  a  decree  issued,  under  seal  of  the  said  last-men- 
tioned court,  on  11th  June,  1841,  at  the  instance  of  the  said  Rev.  B. 
Scale,  against  the  now  defendants,  the  churchwardens,  in  special,  and  the 
parishioners  of  the  said  parish  in  general,  citing  them  to  appear,  on  the 
third  session  of  Trinity  term,  (to  wit)  Tuesday  22d  June,  1841,  before  the 
vicar  general  and  official  principal  aforesaid,  his  surrogate  or  other  compe- 
tent judge,  to  show  cause,  if  they  or  either  of  them  had  or  knew  any,  why 
a  monition  should  not  issue,  under  seal  of  the  said  last-mentioned  court, 
against  them  the  said  churchwardens,  to  take  the  necessary  steps  towards 
putting  the  said  parish  church  of  Braintree  into  repair,  and  for  providing 
necessaries  for  the  decent  celebration  of  divine  service  therein,  and, 
amongst  other  things,  to  call,  by  giving  due  notice  thereof  according  to 
law,  a  vestry  for  a  certain  day  and  at  a  certain  place  and  hour  to  be 
specified  in  such  monition,  for  the  purpose  of  making  a  rate  for  and  to- 
wards the  necessary  repair  of  the  said  church,  *and  for  and  to-  r«4iQ 
wards  providing  necessaries  for  the  decent  celebration  of  divine  ser-  *> 
vice  and  offices  therein,  and  for  and  towards  the  other  expenses  necessa- 
rily and  legally  incident  to  the  office  of  churchwarden  for  the  current 
year ;  and  against  the  said  parishioners,  to  meet  in  vestry  to  be  holden  in 
pursuance  of  such  notice  on  the  day  and  at  the  place  and  hour  so  as  afore- 
said to  be  specified  in  the  said  monition,  and  then  and  there  to  make  a 
rate  for  and  towards  the  purposes  aforesaid  ;  and  intimating  to  the  parties 
80  cited  that,  if  they  or  either  of  them  did  not  appear  on  the  day  and  at 
the  time  and  place  and  to  the  eflect  aforesaid,  or,  appearing,  did  not 
show  good  and  sufficient  cause  concludent  in  law  to  the  contrary,  the 
vicar  general  and  official  principal  aforesaid,  his  surrogate,  &c.,  did  intend 
and  would  proceed  to  decree  such  monition  to  issue  against  the  said  now 
defendants,  and  the  said  parishioners  of  the  said  parish:  That  the  said 
decree  was  duly  executed,  and  was,  on  the  third  session  of  Trinity  term, 
to  wit,  on  Tuesday  the  22d  day  of  the  said  last-mentioned  month  of  June, 
returned  into  court,  and  that  an  appearance  was  then  and  there  given 
thereto  by  and  on  the  behalf  of  the  now  defendants,  who,  it  was  then 
^eged,  were  ready  and  willing  to  submit  themselves  to  the  lawful  orders 
and  commands  of  the  said  Consistorial  and  Episcopal  Court ;  but,  no  ap- 
pearance ha\ing  been  given  thereto  by  or  on  the  part  and  behalf  of  the 
other  parties  cited,  or  either  of  them,  the  certificate  was  continued  to  the 
next  court,  when,  in  pain  of  the  parishioners  of  Braintree  aforesaid  thrice 
<^led  and  not  appearing,  the  vicar  general  and  official  principal  aforesaid 
decreed  a  monition  to  issue  against  the  now  defendants  in  special,  r*4|  i 
Bnd  all  and  singular  the  pari&dhioners  *of  the  said  parish  of  Brain-    ^ 
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tree  in  general,  to  the  tenor  and  effect  of  the  said  decree  :  and  that  the 
said  monition  accordingly  issued,  and  was  duly  served  and  returned  into 
court  on  the  extra  court  day  after  Trinity  term,  to  wit,  Wednesday,  Sep- 
tember 8th,  then  last  past. 

The  recited  libel  then  alleged  that,  the  said  church  still  continuing  in  ur- 
gent need  of  repair,  and  the  said  churchwardens  having  no  funds  in  hand  to 
effect  such  repairs,  they  the  said  churchwardens,  and  divers  of  the  most 
substantial  and  others  of  the  parishioners  and  inhabitants,  rate-payers  of 
the  said  parish,  did  on  15th  July  then  last,  to  wit,  1841,  meet  together  in 
vestry  in  the  vestry-room  of  the  said  parish,  pursuant  to  public  notice 
previously  and  duly  given  according  to  law,  and  in  obedience  to  the  mo- 
nition aforesaid ;  at  which  meeting  the  aforesaid  Reverend  Bernard  Scale, 
the  vicar  of  the  said  parish,  was  present  and  took  the  chair ;  that,  the  pa- 
rishioners and  inhabitants,  rate-payers  of  the  said  parish,  who  attended 
the  said  meeting,  being  very  numerous,  the  same  was  adjourned  to  and 
held  in  the  body  of  the  said  parish  church ;  that,  upon  and  immediately 
after  such  adjournment,  the  said  Reverend  Bernard  Scale,  the  vicar,  being 
then  also  present  and  taking  the  chair,  the  aforesaid  monition,  and  also 
the  notice  convening  the  said  vestry,  were  read ;  and  that  the  said  now 
defendants,  in  the  said  libel  described  as  the  churchwardens  of  the  said 
parish,  did  produce  and  exhibit  to  the  said  meeting  a  survey  and  estimate 
(which,  it  was  in  the  said  libel  alleged,  had  then  been  recently  made  by 
a  person  of  competent  skill  and  experience)  of  the  repairs  necessary  to 
*4121     ^^  immediately  done  to  the  said  parish  church,  and  *of  the  ex- 
penses thereof,  which  expenses,  as  was  in  the  said  libel  alleged, 
were  computed  to  amount  to  the  sum  of  713/. ;  and  that  they  did  also  pro- 
duce and  exhibit  to  the  said  meeting  an  estimate  of  other  necessary  and 
lawful  expenses  incident  to  the  execution  of  their  said  office  for  the  cur- 
rent year,  amounting  to  the  sum  of  20/.  5^. :  That  the  necessity  for  such 
A^epairs  was  not  disputed  nor  denied  by  any  of  the  persons  present  at  the 
said  meeting,  nor  was  any  objection  made  by  any  of  such  persons  to  the 
amount  of  such  estimates,  or  either  of  them :  That,  the  said  parishioners 
still  continuing  in  vestry  assembled,  the  said  defendant  in  prohibition, 
Augustus  Charles  Veley,  in  the  said  libel  described  as  one  of  the  church- 
wardens of  the   said  parish,  proposed   that   a  rate  or   assessment  of 
2s.  in  the  pound  should  be  made  on  all  property  liable  to  contribute 
to  a  church  rate,  for  and  towards  the  necessary  repair  of  the  church 
of  the  said  parish,  and  for  providing  necessaries  for  the  decent  celebration 
of  divine  service  and  offices  therein,  and  for  and  towards  the  other  ex 
penses  necessarily  and  legally  incident  to  the  office  of  churchwarden  for 
the  current  year ;  and  that  the  said  motion  was  seconded  by  Richard 
Lacey,  in  the  said  libel  described  as  a  parishioner  and  inhabitant  rate- 
payer of  the  said  parish :  and  that  thereupon  an  amendment  was  moved  by 
Samuel  Courtauld,  in  the  said  libel  described  as  a  parishioner  of,  and 
occupier  of  ratable  premises  within,  the  said  parish,  and  seconded  by  £d- 
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ward  George  Craig,  in  the  said  ]ibel  described  as  also  a  parishioner  and 
inhabitant  of  the  said  parish,  in  the  words  or  to  the  effect  following : 

(<  That  all  compulsory  payments  for  the  support  of  religious  services  of 
any  sect  or  people  appear  to  the  majority  of  this  vestry  to  be  unsanctioned 
by  any  *portion  of  ihe  New  Testament  Scriptures,  and  altogether  t*a iq 
opposed  to  and  subversive  of  the  pure  and  spiritual  character  of 
the  religion  of  Christ :  but  that,  for  any  one  religious  sect  to  compel 
others  which  disapprove  their  forms  of  worship  or  system  of  church 
government,  or  which  dissent  from  their  religious  principles  and  creeds, 
to  nevertheless  submit  to  support  and  extend  them,  appears  to  this  vestry 
to  be  a  yet  more  obvious  invasion  of  religious  freedom  and  violation  of 
the  rights  of  conscience ;  while  also  it  appears  to  be  a  gross  injustice  to 
dissenters,  as  citizens,  to  compel  them  to  pay  for  the  religious  services  of 
others  in  which  they  have  no  part,  while  they  build  their  own  chapels, 
support  their  own  ministers,  and  defray  the  charges  of  their  own  worship. 
That,  compulsory  church  rates,  and  more  especially  such  rates  upon  dis- 
senters, thus  appearing  to  be  as  a  tax  unjust,  and,  as  an  ecclesiastical  im- 
position, adverse  to  religious  liberty  and  contrary  to  the  spirit  of  Chris- 
tianity, this  vestry  feels  bound  by  the  highest  obligations  of  social  justice 
and  of  religious  principle  to  refuse  to  make  a  rate,  and  does  refuse  ac- 
cordingly:" 

That  a  show  of  hands  was  thereupon  taken  upon  the  said  amendment ; 
and  that  a  great  majority  of  the  parishioners  and  rate-payers  then  and 
there  present  was  declared  by  the  chairman,  as  the  fact  was,  in  favour  of 
the  said  amendment,  which  was  thereupon  declared  to  be  carried ;  and 
that  no  person  then  and  there  present  demanded  a  poll  on  the  said  amend- 
ment, or  asserted  or  intimated  that  the  same  was  not  duly  carried : 

That,  immediately  after  the  premises  then  next  before  pleaded,  and 
while  the  ssud  parishioners  still  continued  as  aforesaid  in  vestry  assem- 
bled, the  question  was  then  and  there  put  whether  any  other  amendment 
*was  proposed,  or  any  other  proposition,  as  to  the  amount  of  rate,  t^ai^ 
was  made  ;  that  no  affirmative  answer  was  returned  to  such  ques- 
tion, nor  was  any  other  motion  or  proposition  made  for  or  towards  discharg- 
ing the  obligation,  cast  by  law  and  the  custom  of  the  realm  upon  the  said 
parishioners,  of  repairing  their  parish  church,  and  of  providing  necessaries 
for  the  decent  celebration  of  divine  service  and  offices  therein,  and  for 
and  towards  the  other  expenses  necessary  and  legally  incident  to  the 
office  of  churchwardens  for  their  year  of  office :  That,  the  majority  of  the 
said  vestry,  having,  by  the  acts  and  means  aforesaid,  refused  to  furnish 
the  churchwardens  of  the  said  parish  with  the  necessary  funds  as  afore- 
said, the  now  defendants,  the  churchwardens  aforesaid,  and  others  of  the 
rate-payers  and  parishioners  of  the  said  parish,  then  and  there  present  in 
▼estry  on  the  said  15th  July  as  thereinbefore  pleaded,  did,  in  obedience  to 
the  aforesaid  monition,  and  in  discharge  of  the  aforesaid  obligation,  cast 
upon  them  and  the  other  parishioners  of  the  parish  of  Braintree  aforesaid  by 
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the  law  and  custom  of  this  realm,  at  the  said  meeting  of  the  said  parish,  and 
while  the  parishioners  so  continued  as  aforesaid  in  vestry  assembled,  rate 
and  tax  all  and  every  the  inhabitants  and  parishioners  of  the  parish  of 
Braintree  aforesaid  liable  to  contribute  to  a  church  rate,  for  and  towards 
the  necessary  repair  of  the  church  of  the  said  parish,  and  for  and  towards 
providing  necessaries  for  the  decent  celebration  of  divine  service  and 
offices  therein,  and  for  and  towards  the  other  expenses  necessarily  and 
legally  incident  to  the  office  of  churchwarden  for  the  current  year,  the 
several  sums  of  money  mentioned  in  the  said  rate,  being  a  rate  or  assess- 
^4151  ^^^^  ^^  ^'  ^^  ^^^  pound  on  *the  annual  value  of  all  ratable 
messuages,  lands,  tenements  and  hereditaments  occupied  within 
the  said  parish,  for  and  towards  the  purposes  aforesaid ;  and  that,  accord- 
ingly, a  rate  of  2^.  in  the  pound  was  then  and  there  produced,  made  and 
signed  by  the  said  vicar  and  churchwardens,  and  others  of  the  parish- 
ioners and  rate-payers  then  and  there  present : 

The  declaration  then  set  forth  the  libel  as  further  alleging    that,  by 
reason  of  the  poverty  of  a  great  number  of  the  inhabitants  of  the  said  parish 
liable  by  law  in  respect  of  their  messuages,  or  otherwise,  to  contribute  to 
a  church  rate,  (and  who  had  been  so  respectively  rated  and  assessed  in 
the  rate  or  assessment  therein  pleaded,)  such  inhabitants  were  constantly 
excused  from  the  payment  of  any  rate ;  that  such  inhabitants,  so  holding 
or  occupying  ratable  property  in  the  said  parish  to  the  amount  of  1000/. 
or  thereabouts,  were  excused  iBrom  the  payment  of  the  then  last  poor  rate 
levied  in  the  said  parish ;  that,  by  reason  of  the  premises,  the  said  church 
rate  would  not  be  demanded  of,  or  if  demanded  would  not  and  could  not 
be  paid  by,  the  said  poor  parishioners;  and  that,  by  reason  thereof,  the 
said  rate  of  2s,  in  the  pound  would  not  in  fact  raise  a  sum  more  than  suf- 
ficient to  cover  the  amount  of  the  estimates  laid  before  the  said  last-men- 
tioned vestry  meeting,  as  in  the  article  lastly  thereinbefore  pleaded :  and 
further  alleging,  that  the  now  plaintiff,  at  the  time  of  making  the  said  rate, 
(thereby  meaning  the  said  pretended  rate,)  did  hold,  occupy  and  enjoy  a 
certain  messuage  or  dwelling-house,  farm  and  lands,  called  Clock  House 
Farm,  in  the  said  parish  of  Braintree,  of  the  actual  yearly  rent  or  value 
of  237/.,  and  that  he  was  rightly,  duly,  and  legally  assessed  in  the  rate 
*4161     *2^foresaid,  (thereby  meaning  the  said  pretended  rate,)  in  respect 
of  the  said  messuage,  &c.,  at  the  sum  of  23/.  14s.  of  lawful  mo- 
ney, &c. :  and  that,  on  or  about  10th  November,  1841,  the  said  rate 
(thereby  meaning  the  said  pretended  rate)  was  confirmed  and  allowed  by 
the  said  vicar  general  and  official  principal ;  and  that  the  now  defendants, 
at  the  time  of  making  the  said  rate  as  aforesaid,  (thereby  meaning  the 
said  pretended  rate,)  were,  and  at  the  time  of  the  propounding  of  the  said 
libel  were,  the  churchwardens  of  the  said  parish  of  Braintree,  and  were 
duly  elected,  chosen  or  appointed,  and  had  made  and  subscribed  the 
proper  declaration,  and  were  duly  admitted  to  the  said  office  for  the  cur- 
rent year  of  office  commencing  in  Easter,  in  the  year  1841 ;  and  that  the 
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sum  of  23/.  14^.,  assessed  as  aforesaid  upon  the  now  plaintiff,  was  then 
due  to  the  now  defendants,  as  such  churchwardens ;  and  that  the  now 
plaintiff  had  been  requested  and  desired  to  pay  the  said  sum  of  23Z.  14^., 
rated  and  assessed  upon  him  as  aforesaid,  to  the  now  defendants,  the 
churchwardens  of  the  parish  of  Braintree,  as  aforesaid ;  notwithstanding 
which  he  had  refused  or  neglected,  and  did  still  refuse  or  neglect,  to  pay 
the  same ;  and  further  alleging  that  the  now.  plaintiff  had  been,  and  at  the 
time  of  propounding  the  said  libel  waa^  of  the  parish  of  Braintree,  in  the 
county  of  Essex  and  diocese  of  London ;  and  that  thereby,  and  by  reason 
of  the  premises  in  the  said  libel  contained,  he  had  been,  and  was  at  the 
time  of  propounding  the  said  libel,  subject  to  the  jurisdiction  of  the  said 
Consistorial  and  Episcopal  Court:  and  that  all  and  singular  the  premises 
in  the  said  libel  contained  wece  true,  &c. ;  of  which  legal  proof  being  made, 
the  party  proponent  *prayed  right,  &c.,  in  the  premises  in  the  said  ^4141 7 
libel  contained,,  and  that  the  now  plaintiff  might  be  condemned  in 
the  payment  of  the  said  sum  of  23/.  14^.,  rated  and  assessed  upon  him  as 
aforesaid,. and  also  in  the  costs  made  and  to  be  made  on  behalf  of  the  now 
defendants^and  compelled  to  the  due  payment  thereof  by  the  definitive 
sentence  or  final  decree  of  the  said  Stephen  Lushington,  to  be  given  or 
made  in  that  behalf:  and  the  party  proponent,  not  thereby  obliging  him- 
self to  prove  all,  &c.,  prayed  that,  so  far  as  he  should  prove  in  the  pre-^ 
mises  in  the  said  libel  contained,  he  might  obtain,  in  his  petition,  thQ 
benefit  of  the  law,  &c. : 

The  declaration  then  stated  that,  in  part  supply  of  proof  of  the  premises 
'n  the  said  libel  pleaded,  and  to  all  other  intents,  &c.,  the  party  proponent 
did  exhibit,  and  to  the  said  libel  annex,  and  prayed  to  be  there  read  and 
inserted,  and  taken  as  part  and  parcel  thereof,  a  paper  writing  (amongst 
others)  in  and  by  the  said  libel  alleged  and  propounded  to  be  and  contain 
a  true  copy  of  the  entry  of  the  proceedings  of  the  said  vestry  meeting  on 
13th  May  then  last,  as  made  by  George  Courtauld,  acting  as  vestry  clerk 
of  the  said  parish,  by  and  with  the  privity  and  concurrence  of  the  said 
Rev.  Bernard  Scale,  the  chairman  on  the  said  occasion,  in  the  said  ori- 
ginal vestry  minute  book  of  the  said  parish ;  which  said  paper  writing  was 
to  the  tenor  and  effect  following,  that  is  to  say,  &o. :  the  minutes  of  the 
vestry  of  13th  May,  1841,  were  then  set  out. 

And  also  another  paper  writing,  in  and  by  the  said  libel  alleged  and 
propounded  to  be  and  contain  the  original  notice  concerning  the  vestry 
meeting  of  15th  July,  which  said  paper  writing  was  to  the  tenor,  &c.: 

*"  Charles  James,  by  Divine  permission.  Bishop  of  London,  to  rt^to 
all  and  singular  clerks,''  &c.  «  Whereas  the  Right  Honourable  '• 
Stephen  Lushington,"  &c.,  (reciting  the  proceedings  in  the  consistorial 
court,  as  in  the  libel,  down  to  22d  June,  1841,  inclusive,  and  the  non- 
appearance of  the  parishioners  on  the  day  to  which  the  certificate  was 
continued,  and  setting  forth  the  monition  then  decreed,  namely,  that  the 
^ht  Hon.  S.  L.)  «<hath,  in  pain  of  the  parishioners  of  Braintree  afore- 
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said,  thrice  called  and  not  appearing,  decreed  the  said  Augustus  Charles 
Veley  and  Thomas  JosHn,  the  churchwardens  aforesaid,  in  special,  and 
all  and  singular  the  parishioners  of  the  said  parish  of  Braintree  in  general, 
to  be  monished  and  cited  to  the  effect  and  in  manner  and  form  hereinafter 
mentioned,  (justice  so  requiring:)  we  do,  therefore,  hereby  authorize,  em- 
power, and  strictly  enjoin  and  command  you,  jointly  and  severally,  pe- 
remptorily to  monish  and  cite,  or  cause  to  be  monished  and  cited,  the 
said  Augustus  Charles  Veley  and  Thomas  Joslin,  the  churchwardens  afore- 
said, by  showing  to  them  this  original  under  seal,  and  by  leaving  with 
each  of  them  a  true  copy  hereof,  to  take  the  necessary  steps  towards  put- 
ting the  said  parish  church  of  Braintree  into  repair,  and  for  providing  ne- 
cessaries for  the  decent  celebration  of  divine  service  therein ;  and,  amongst 
other  things,  to  call,  by  giving  due  notice  thereof  according  to  law,  a  ves- 
try to  meet  on  Thursday,  the  15th  day  of  July  next  ensuing,  at  the  hour 
of  11  o'clock  in  the  forenoon,  in  the  vestry  room  of  the  said  parish  church, 
for  the  purpose  of  making  a  rate  for  and  towards  the  necessary  repair  of 
the  said  church,  and  for  and  towards  providing  necessaries  for  the  decent 
celebration  of  divine  service  and  offices  therein,  and  for  and  towards 
*4191     **^®  ^*®'  expenses  necessarily  and  legally  incident  to  the  office 
of  churchwarden  for  the  current  year;  and  also  to  monish  and 
cite,  or  cause  to  be  monished  and  cited,  the  parishioners  of  the  said  parish 
in  general,  by  affixing  these  presents  for  some  time  to  the  outward  door 
of  the  said  parish  church  of  Braintree,  and  by  having  thereon  affixed  a 
true  copy  hereof,  to  meet  in  a  vestry,  to  be  holden  in  pursuance  of  the 
aforesaid  notice,  on  Thursday,  the  15th  day  of  July  next  ensuing,  at  the 
hour  of  11  o'clock  in  the  forenoon,  in  the  vestry  room  of  the  said  parish 
church,  and  then  and  there  to  make  a  rate  for  and  towards  the  necessary 
repair  of  the  said  church,  and  for  and  towards  providing  necessaries  for 
the  decent  celebration  of  divine  service  and  offices  therein,  and  for  and 
towards  the  other  expenses  necessarily  and  legally  incident  to  the  office  of 
churchwarden  for  the  current  year,  under  pain  of  the  law  and  contempt 
thereof,  at  the  promotion  of  the  said  Rev.  Bernard  Scale.     And  what  you 
shall  do  or  cause  to  be  done  in  the  premises  you  shall  duly  certify,"  &c. 
"Dated  at  London,  this  30th  day  of  June,  a.  d.  1841,"  &c. :  «  We,  the 
undersigned  Augustus  Charles  Veley  and  Thomas  Joslin,  churchwardens 
of  the  said  parish  of  Braintree,  in  pursuance  of  and  in  obedience  to  the 
monition,  a  copy  whereof  is  hereunto  annexed,  do  hereby  give  notice  that 
a  vestry  or  meeting  of  the  inhabitants  and  parishioners  in  vestry  of  and  for 
the  said  parish  will  be  holden  on  Thursday  next,  the  15th  day  of  July 
instant,  at  the  hour  of  11  o'clock  in  the  forenoon,  in  the  vestry  room  of 
the  parish  church  of  the  said  parish,  for  the  purpose  of  making  a  rate  for 
*4201     *^^  towards  the  necessary  repair,"  &c.,  "  and  for  and  towards  •pro- 
viding necessaries,"  &c.,  «  and  for  and  towards  the  other  ex- 
penses," &c.,  (stating  the  purposes  as  in  p.  419,  ante.)     «  Dated,"  &c., 
10th  July,  1841.     "A.  C.  Veley,  T.  Joslin,  churchwardens:^ 
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And  also  a  certain  other  paper  writing,  in  and  by  the  said  libel  alleged 
and  propounded  to  be  and  contain  a  true  copy  of  the  entry  of  the  pro- 
ceedings of  the  vestry  meeting  on  15th  July,  as  made  by  John  Famo 
Shearcroft,  acting  as  vestry  clerk  of  the  said  parish,  with  the  privity  and 
concurrence  of  the  said  Rev.  B.  Scale,  the  chairman  on  the  said  occasion, 
in  the  said  original  vestry  minute  book  of  the  said  parish :  which  said  paper 
writing  was  to  the  tenor,  &c.  The  contents  of  the  minutes  were  then 
stated,  showing  the  reading  of  the  monition  and  notice,  the  adjournment, 
the  production  of  the  survey  and  estimate,  the  motion  for  the  rate,  the 
amendment,  the  putting  and  carrying  the  latter,  the  putting  the  question 
whether  any  other  amendment  or  proposition  as  to  the  amount  of  rate  was 
proposed,  and  the  absence  of  any  affirmative  answer  thereto,  as  set  forth 
above  in  the  libel :  and  that  «  Mr.  Veley  then  proposed,  on  behalf  of  him-  • 
self  and  Mr.  Joslin,  addres.«5ing  himself  to  those  rate-payers  who  were 
willing  to  obey  the  monition,  that  a  rate  of  2*.  in  the  pound  should  be  made 
by  them ;  and  a  rate  of  2^.  in  the  pound  is  produced,  and  signed  by  the 
vicar,  the  two  churchwardens,  and  several  rate-payers  present.  Mr.  S. 
Conrtauld,  as  the  mover  of  the  amendment,  protested,  on  his  own  behalf 
and  on  behalf  of  the  meeting,  against  the  irregularity  and  impropriety  of 
the  chorchwardens  attempting  to  make  a  rate  after  it  had  been  refused  by 
a  large  majority  of  the  vestry  ;  protested  also  against  the  rate  so  attempted 
to  be  made." 

'And,  in  further  supply  of  proof,  &c.,  and  to  all  otlier  intents,     r»42i 
*c.,the  said  party  proponent  did  exhibit  and  leave  in  the  registry 
of  the  said  Consistorial  and  Episcopal  Court  a  certain  original  rate,  and 
did  allege  and  propound  the  same  to  be  and  contain  the  rate  in  question 
in  the  said  cause,  made  at  the  said  vestry  meeting  on  15th  July;  which 
said  pretended  rate  was  to  the  tenor,  &c.,  that  is  to  say :  "  We,  the  church- 
wardens and  other  the  parishioners  of  the  parish  of  Braintree  in  the  county 
of  Essex,  whose  names  are  hereunto  subscribed,  do  hereby,  this  15th  day 
of  July,  A.  D.  1841,  at  our  vestry  meeting  for  that  purpose  duly  and  legally 
convened  and  assembled,  in  pursuance  of  and  in  obedience  to  a  monition 
issuing  out  of  the  Ck)nsistorial  and  Episcopal  Court  of  London,  rate  and 
tax  all  and  every  the  inhabitants  and  parishioners  of  the  parish  of  Braintree 
aforesaid,  liable  to  contribute  to  a  church  rate,  for  and  towards  the  neces- 
sary repair  of  the  church  of  the  said  parish,  and  for  and  towards  providing 
necessaries  for  the  decent  celebration  of  divine  services  and  offices  therein, 
and  for  and  towards  the  other  expenses  necessarily  and  legally  incident  to 
the  oflBce  of  churchwarden  for  the  current  year,  and  several  sums  of  money 
hereinafter  mentioned,  being  a  rate  or  assessment  of  2*.  in  the  pound  on 
the  annual  value  of  all  ratable  messuages,  lands,  tenements  and  heredita- 
ments occupied  within  the  said  parish.*'     The  rate  was  then  sei  out,  wherein 
Gosling  was  rated  at  23/.  14s.     Then  followed  a  declaration,  by  the  vicar, 
churchwardens  and  eighteen  others,  that  the  particulars  specified  in  the 

colnnms  of  the  rate  were  correct  as  far  as  they  were  able  to  ascertain,  tc 
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which  they  had  used  their  best  endeavours :  also  a  confirmation  by  Dr. 
•4221  L^shington  in  the  terms  following,  «  We  do  confirm  •the  foregoing 
rate  so  far  as  by  law  we  may  or  can :"  also  a  certificate,  signed 
by  forty-four  persons  who  were  not  present  at  the  meeting,  of  approbation 
of  and  concurrence  in  the  same. 

Averment  that  the  proctor  of  the  now  plaintiflf  opposed  the  admitting  to 
proof  of  the  said  libel  and  exhibits,  insisting,  among  other  things,  that  the 
said  pretended  rate  was  made  without  lawful  authority,  and  that  the  Con- 
sistorial  and  Episcopal  Court  had  no  jurisdiction :  andthatDr.  Lushington, 
being  vicar  general  and  official  principal,  rejected  the  libel  and  exhibits. 
Averment  of  an  appeal  (describing  the  process)  to  the  Arches  Court  of 
Canterbury,  and  Sir  H.  Jenner  Fust,  official  principal  thereof;  and  that 
the  appeal  was  heard  on  19th  November,  1842,  before  Sir  H.  Jenner  Fust, 
who  afterwards,  on  25th  March,  1843,  reversed  the  order  or  decree  of  Dr. 
Lushington,  retained  the  principal  cause,  admitted  the  libel  and  exhibits 
to  proof,  and  assigned  the  now  plaintiff  to  answer  in  the  Arches  Court. 

Averment  that  the  rate  was  attempted  to  be  imposed  and  enforced  with- 
out competent  authority,  and  that  neither  the  Consistorial  nor  the  Arches 
Court,  nor  any  ecclesiastical  court,  had  jurisdiction  over  the  pretended 
rate,  or  power  or  authority  to  admit  the  libel  and  exhibits  to  proof,  or  to 
proceed  to  enforce  payment  of  the  pretended  rate.  That  as  well  the  now 
defendants  as  Sir  H.  Jenner  Fust  were  still  proceeding  in  the  said  cause 
of  subtraction  of  church  rate.  Prayer  of  judgment  and  writ  of  prohibi- 
tion to  the  official  principal  of  the  Arches  Court. 

General  demurrer,  and  joinder. 

The  demurrer  was  argued  in  Hilary  term,  1846.  (a) 
*4231  *^^'  ^'  Thesiger,  Attorney-General,  for  the  defendants  in  pro- 
hibition. The  question  is,  whether  the  minority  of  a  vestry  can 
make  a  valid  rate  after  the  majority  have  refused,  the  ecclesiastical  court 
having  ordered  that  the  vestry  shall  make  a  rate.  In  Burder  v.  Veley^  12  A. 
Sl  £.  233,  this  court  decided  that  the  churchwardens  alone  cannot  make 
such  a  rate  where  the  majority  of  the  parishioners  refuse :  and  that  case 
was  affirmed  on  error  in  the  Exchequer  Chamber,  Vdey  v.  Burder^  12  A. 
&  E.  265.  In  the  judgment  of  the  latter  court,  however,  the  point  raised 
by  this  demurrer  was  suggested,  (&)  though  no  opinion  was  pronounced 
upon  it.  Afterwards,  in  B£gina  v.  Thomas^  3  Q.  B.  589,  where  the  rates 
of  a  parish  were  apportioned  by  custom  among  townships,  this  court  re- 
ftised  to  issue  a  mandamus  to  compel  chapelwardens  of  a  township  to 
collect  a  rate  made  under  circumstances  like  the  present.  The  court  pro- 
ceeded there  upon  the  authority  of  Dr.  Lushington's  judgment,  in  this  case, 
in  the  Consistory  Court  of  London ;  Veley  v.  Goslingy  3  Curt.  Ecc.  R.  253, 
266.  That  judgment  was,  after  the  decision  in  Regina  v.  Thomas^  reversed 
by  Sir  H.  Jenner  Fi:st,  in  the  Arches  Court ;  Veley  v.  Goslings  3  Curt.  Ecc* 

(a)  January  16tb  and  SOCh.    Befon  Lord  Denman,  .C.  J.,  Patteson,  Coleridge,  and  Wigb^ 
man,  Ja. 

(6;  See  p.  808. 
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R.  304 ;  and  the  libel  admitted :  and  a  prohibition  is  now  sought,  to  pre- 
vent the  defendants  from  proceeding.  The  existence  of  church  rates  in 
this  country  is  from  time  immemorial,  according  to  Dr.  Lushington's  opinion 
in  ShTiUhy.  Keats y  4  Hag.  Ecc.  R.  275, 278,  which  perhaps  does  not  exactly 
accord  with  his  language  in  Veley  v.  Goslingy  3  Curt.  Ecc.  R.  291 — 296. 
But  the  question  as  to  their  origin  is  not  very  important  to  the  *point  rnkAOA 
now  to  be  discussed :  and  the  same  may  be  said  of  the  question  '* 
whether  the  system  of  church  rates  be  peculiar  to  England,  as  Lord  Holt 
thought ;  Hawkins  v.  RotiSf  Garth.  360 ;  (a)  a  view  apparently  adopted  by 
this  court  in  Burder  v.  Fefcy,  12  A.  &  E.  244.  (6)  It  is  suflScient  to  point 
out  that  the  Court  of  Exchequer  Chamber,  in  Veley  v.  Burder^  12  A  &  E. 
301,  303,  declared,  in  the  most  positive  terms,  that  the  obligation  upon 
the  parishioners  to  repair  the  body  of  the  parish  church  is  an  immemorial 
common  law  duty,  and  not  depending  upon  their  voluntary  act ;  and  that 
they  cannot  deliberate  whether  they  will  repair  the  church  or  not,  but  only 
how  they  may  most  conveniently  do  it.  The  rate  is  in  fact  the  right  of  the 
parishioners,  who  have  an  interest  in  the  parish  church  and  churchyard  by 
reason  of  their  right  to  seats  in  the  church  and  to  burial  in  the  churchyard. 
And  the  parish  will  be  compelled,  by  ecclesiastical  censures,  to  give  them 
the  means  of  exercising  this  right ;  Groves  v.  The  Rector ^  4rc.,  of  Hornsey^ 
1  Hag.  Cons.  R.  188,  194.  The  majority  are  no  more  entitled  to  refuse 
to  contribute  than  the  inhabitants  of  a  county  are  to  refuse  to  repair  a 
bridge,  or  those  of  a  parish  a  highway.  This  court,  though  it  does  not 
(except  in  cases  of  custom  or  statute)  grant  a  mandamus  to  compel  the 
churchwardens  to  make  a  rate,  will  grant  a  mandamus  to  churchwardens 
to  call  a  meeting  under  stat.  10  Ann.  c.  11,  s.  24,  to  agree  upon  and  ap- 
portion a  rate  provided  for  by  that  act,  though  sect.  26  reserves  the  eccle- 
siastical cognisance  ;  Bjex  v.  The  Churchwardens  of  St,  Margaret^  4  M.  & 
S.  250.  Francis  v.  Steward^  5  Q.  B.  984,  will  probably  be  cited  on  the 
other  side.  The  court  there  laid  down  *the  rule  as  to  the  right  r*Ao^ 
of  a  single  parishioner,  in  his  discretion,  to  dissent  from  a  rate,  in 
very  comprehensive  terms ;  and  they  held  that  to  do  so  was  not  necessarily 
a  spiritual  offence.  But  that  is  very  different  from  deciding  that  a  vestry, 
assembled  under  a  decree  ordering  a  rate,  may  refuse  to  vote  the  rate. 
Here  the  vestry  were  not  assembled  for  the  purpose  of  discussing  whether 
there  should  be  a  rate  or  not :  that  was  determined  by  the  decree  of  the 
ecclesiastical  court.  The  amendment  had  therefore  nothing  to  do  with 
the  business  of  the  meeting  or  the  question  really  before  the  vestry :  the 
case  is  as  if  the  resisting  majority  had  been  silent  or  absent.  In  Oldknow 
v.  Wainwright,  1  W.  Bl.  229,  eleven  out  of  twenty-one  electors  present 
protested  against  a  candidate  proposed  as  town  clerk,  but  voted  for  no  one 
else;  one  refused  to  do  any  thing;  the  other  nine  voted  for  the  candidate; 
and  it  was  held  that  he  was  properly  elected ;  and  authorities  were  cited 
und  recognised,  showing  that,  «  where  a  majority  do  nothing,  but  merely 

(a)  Seepoft,  p.  427.  (6)  See  ib.  p.  302. 
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dissent,  they  lose  their  votes."  There  the  electors  had  no  power  to  do  any 
thing  but  vote  for  some  candidate,  just  as,  here,  the  members  of  the  vestry 
had  no  power  to  do  any  thing  but  vote  for  some  rate.  The  law  is  the  same 
if  electors  vote  for  a  candidate  who  is  legally  incapable  of  taking  the  office, 
provided  they  have  notice  of  the  incapacity :  such  votes  are  merely  thrown 
away ;  Rex  v.  Parry ^  14  East,  549  ;  Bex  v.  HawkhiSj  10  East,  211.  (a) 
The  distinction  is  well  understood  between  a  meeting  called  in  ordine  ad^ 
and  a  meeting  called  to  do  a  specific  act  under  the  command  of  competent 
♦4261     ^^^^ori^y  •  ^^^>  i^  Regina  v.  The  Select  Vestrymen  of  *St.  Margaret^ 

Leicester  J  8  A.  &  E.  889,  where  an  act  of  parliament  had  required 
a  select  vestry,  established  by  the  act,  to  lay  rates,  this  court  issued  a  man- 
damus to  compel  them  to  lay  a  rate,  though  it  was  argued  that  the  writ 
should  at  most  only  call  upon  them  to  meet  for  the  purpose  of  determining 
whether  they  would  lay  it  or  not.    There  is,  in  a  case  like  the  present,  no 
other  remedy.     An  attachment  against  the  parishioners  would  be  unjust, 
as  it  would  afiect  those  who  were  ready  to  concur.     [Pattesox,  J.     In 
such  cases,  attachments  have  been  issued  against  individuals  refusing  to 
concur.]     It  will  be  argued  that  it  is  against  general  principle  for  a  mi- 
nority to  lay  a  tax  against  the  consent  of  the  majority.     That  seems  to  have 
been  Dr.  Lushington's  view,  in  Veley  y.  Goslings  3  Curt.  280,  of  the  judg- 
ment of  this  court  in  Burder  v.  Veleyj  12  A.  &  E.  233,  where  the  court 
does  certainly  use  the  word  "tax,"  as  applicable  to  church  rates,  12  A. 
&  E.  247.     But  the  language  of  Sir  H.  Jenner  Fust,  in  Veley  v.  Goslings 
3  Curt.  321,  appears  to  suggest  an  answer:  (<Can  it  be  said  that  this  is 
an  imposition  of  an  improper  burden  on  the  parishioners  ?    It  has  been 
said,  that  this  is  a  tax ;  and  then  it  has  been  argued,  that  no  tax  can  be 
imposed  on  any  person  without  his  consent,  either  virtual  or  express ;  no 
one  can  doubt  the  truth  of  this  as  a  general  proposition,  but  is  this  a  tax? 
Will  a  vote  of  vestry  make  this  rate  a  tax  ?    Is  it  not  a  burden  alread} 
imposed  by  the  law  ?    Does  it  not  attach  on  every  occupier  of  land  ?    Is 
not  the  tax  already  imposed  on  the  land  ?    How,  in  principle,  does  it  matter 
whether  it  attaches  on  the  land,  or  on  the  person  who  occupies  the  land  ? 
*4271    ^^^'y  person  who  enters  'on  a  house  or  land  in  a  parish,  does  so 

subject  to  the  burdens,  which  either  the  common  law,  or  the  legis- 
lature has  imposed  on  the  house  or  land ;  and  the  duty  of  repairing  the 
parish  church  is  a  burden  imposed  by  the  common  law  on  houses  and 
lands.''  Boberts  and  Others,  Hetley,  61,  is  a  case  which  shows  merely 
that  the  churchwardens  alone  cannot  lay  a  rate  to  reimburse  themselves 
for  money  spent  in  re-edifying  seats  in  churches :  it  is  not  now  contended 
that  any  such  power  exists.  In  Bogers  v.  Davenavty  1  Mod.  194,  236, 
2  Mod.  8,  it  appears,  from  the  two  reports  in  1  Mod.,  that  the  consent  of 
the  major  part  of  the  parishioners  was  said  to  be  essential  to  the  validity 
of  the  rate:  but,  from  the  report  in  2  Mod.,  it  seems  that  the  real  question 
was  as  to  the  power  of  the  bishop  to  enable  commissioners  to  tax  and  rate 

(a)  Affirmed  in  Dom.  Proc. ;  Hawkins  ▼.  lUx,  2  Dow,  124. 
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every  parishioner  for  the  repair.  The  case,  however,  is  not  quite  intelli- 
gible :  for  the  report  in  2  Mod.  ends  with  saying  that  « there  may  be  a 
libel  to  pay  the  rates  set  by  the  churchwardens."  An  early  case,  com- 
monly cited  on  the  subject  of  church  rates,  is  reported  variously  as  Pense 
V.  Prouse^  1  Ld.  Raym.  59 ;  Pierce  v.  Prousey  1  Salk.  165 ;  Hawkins  v. 
RouSf  Garth.  360 ;  Hawkins  v.  RousBy  Holt,  139;  Price  v.  Rouse^  12  Mod. 
83 ;  (a)  and  as  Anonymous^  Comb.  344.  It  appears,  however,  that  the 
eflect  of  that  case  was  merely  that  the  churchwardens  alone,  without  the 
parishioners,  if  no  notice  of  calling  a  vestry  be  given,  cannot  lay  the  rate, 
and  that,  except  by  special  custom,  the  parishioners  are  not  liable  to  repair 
the  chancel.  Blank  v.  Mwcomb^  12  Mod.  327,  S.  C.  Holt,  594,  decided 
only  that  the  spiritual  court  cannot  make  the  rate ;  Dawson  v.  Wilkinson^ 
Ca.  K.  B.  temp.  Hard.  381,  S.  C.  Andr.  11,  only  that  churchwardens 
•cannot  make  a  rate  to  reimburse  former  churchwardens.  It  is  r*AQfi 
sometimes  urged  that  the  ordinary  heading  of  the  rate,  describing  ^ 
it  as  made  by  the  churchwardens  and  parishioners,  shows  the  necessity 
of  a  concurrence  by  the  greater  number  of  the  parishioners  present.  But, 
if  that  heading  be  the  universal  form,  an  argument  may  be  thence  suggested 
in  favour  of  the  defendants:  for  it  will  be  admitted  that,  if  churchwardens 
summon  a  vestry  and  no  one  attend  but  themselves,  they  alone,  or  a  single 
churchwarden  alone,  may  lay  the  rate,  as  was  pointed  out  by  Sir  William 
Scott  in  Groves  v.  JTie  Rector^  4rc.,  of  Homsey,  1  Hag.  Cons.  R.  191. 
In  Thursjield  v.  Jones^  1  Vent.  367,  it  was  said  by  the  court  that,  if  the 
parish  were  summoned  and  refused  to  meet  or  make  a  rate,  the  church- 
wardens might  make  one  alone  for  the  repairs  of  the  church.  On  this  case, 
the  Court  of  Queen's  Bench,  in  Burder  v.  Veley^  12  A.  &  E.  250,  sug- 
gested that  it  might  mean  that  the  churchwardens,  when  the  parishioners 
refused  to  meet,  might  lay  the  rate  alone :  and  the  Court  of  Exchequer 
Chamber,  in  Veley  v.  Burder ^  12  A.  &  E.  307,  seem  to  intimate  that  the 
supposition  to  which  the  dictum  referred  might  be  the  exact  case  now 
before  the  court.  The  case  of  Gaudern  v.  Silby{b)  has  been  disapproved 
of  in  the  Court  of  Queen's  Bench,  in  Burder  v.  Veley,  12  A.  &  E.  253 : 
but  the  case  was  not  then  so  fully  reported  as  it  has  since  been :  it  has 
been  approved  of  in  the  present  case  by  Sir  H.  Jenner  Fust,  3  Curt.  324 — 
331 :  and  the  facts,  upon  examination,  appear  to  have  resembled  the  facts 
of  the  present  case  much  more  nearly  than  those  of  Burder  v.  Veley^  12  A, 
&  E.  233.  And  the  Court  of  Exchequer  Chamber,  12  A.  &  E.  308, 
suggested  an  ^explanation  of  it  on  the  supposition  that  the  facts  r«409 
were  as  here.  '• 

Sir  jP.  Kelly^  Solicitor- General,  contra.  Gaudern  v.  Silby  (b)  is  the 
only  authority  which  can  he  cited  in  support  of  this  rate.  Had  the  law 
been  as  suggested  by  the  defendants,  the  practice  of  so  laying  on  rates 

(a)  See  Hawking m  Cate,  6  Mod.  889. 

lb)  Note  (a)  to  VeUy  ▼.  Gosling,  3  Ciut.  J279 ;  »nd  1  Curt  394. 
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would  have  been  very  common ;  for  the  difficulty  has  been  of  frequent  re* 
currence.     But  such  a  principle  cannot  be  supported.    It  is  true  that 
parishioners  are  liable  to  provide  for  the  repairs  of  the  parish  church  :  but 
,  the  present  question  really  is,  whether  that  liability  is  to  be  enforced  by 
proceedings  inconsistent  with  the  law.     The  liability  to  this  tax  must, 
like  that  to  all  taxation,  be  enforced  by  means  known  to  the  law,  statu- 
table or  customary  and  immemorial.    The  argument  on  the  other  side 
turns  mainly  upon  a  confusion  between  the  general  duty  to  perform  an 
act  and  the  mode  in  which  the  act  is  to  be  performed.     If  the  majority 
have  here  refused  to  do  what  they  ought  to  have  done,  so  that  a  contempt 
or  even  crime  has  been  committed,  that  does  not  show  that  there  is  any 
way  of  doing  the  act  without  them  :  it  shows  only  that  the  parties  neg- 
lecting their  duty  are  amenable  to  punishment.     It  appears  to  be  as- 
sumed that  the  specific  punishment,  the  censure  of  the  spiritual  court,  is 
no  longer  dreaded  ;  and  hence  it  is  sought  to  infer  that  the  law  as  to  the 
proper  means  of  laying  on  the  rate  must  be  modified,  or  interpreted  in  a 
new  way.    But  that  is  a  question  for  the  legislature,  not  for  courts  of  law. 
The  authority  for  imposing  the  rate  must  be  shown  by  those  seeking  to 
enforce  it :    and   the  single  authority  of  Gaudern  v.  SUby  can  be  con- 
♦4^01     sidered  of  no  weight  since  *the  decisions  in  Burder  v.  Fe&y, 
■'     12  A.  &  E.  233,  and  Veley  v.  Burder,  12  A.  &  E.  265,  and  the  com- 
ments made  by  the  coiuts  in  those  cases.     Thursfield  v.  Jones^  1  Vent. 
367,  as  was  shown  in  the  former  judgment,  12  A.  &  E.  250,  is  scarcely 
an  authority  at  all.    But,  in  truth,  with  these  exceptions,  the  language  of 
authorities  is  uniform  in  favour  of  the  right  of  the  majority.     Attempts 
have  been  made,  on  the  other  side,  to  explain  away  several  of  these  au- 
thorities :  but,  whatever  were  the  precise   points  decided,  the  uniformity 
of  the  language  furnishes  a  conclusive  argument  as  to  the  understood  law. 
In  1  Gibs.  Cod.  196,  (2d  ed.,)  tit.  ix.  ch.  4,  s.  2,  the  words  are :  «  Rates 
for  reparation  of  the  church  are  to  be  made  by  the  churchwardens,  to- 
gether with  the  parishioners  assembled,  upon  public  notice  given  in  the 
church.     And  the  major  part  of  them  that  appear,  shall  bind  the  parish : 
or,  if  none  appear,  the  churchwardens  alone  may  make  the  rate."    This 
means  that  the  act  of  the  vestry  is  the  act  of  the  majority  of  parishioners 
there  assembled,  and  nothing  else.     The  same  language,  as  to  the  right 
of  the  majority,  is  found  in  Whaley  v.  Lambert,  2  Bac.  Abr.  74,  7th  ed,,  (a) 
Churchwardens,  (A).     The  mischief  which  may  result  from  the  duty  exist- 
ing without  a  sufficiently  stringent  means  of  enforcing  it  has  been  some- 
what exaggerated ;  but  the  argument  is  no  other  than  that  which  was 
urged  in  the  Case  of  Ship  money,  (6)  and  is  now  admitted  to  be  fallacious. 
It  was  contended  that  the  country  was  bound  to  provide  the  means 
*4^11     of  carrying  on  a  war ;  and  then  it  was  sought  to  infer  that,  other 
means  failing,  a  tax  might  be  laid  on  without  Parliament.     *Mr 


{ 


a)  &  C.  8  Keb.  633,  542. 

h)  Rtx  T.  Hampdin,  3  How.  St  Tr.  8S5. 
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S.  Johnj  the  counsel  for  Hampden,  admitted  the  general  principle,  bat 
denied  the  inference,  (a)  The  case  put  on  the  other  side,  of  a  bridge  or 
highway  rate,  furnishes  in  fact  an  analogy  against  the  defendants.  If  the 
majority  of  justices  present  refuse,  rightly  or  wrongly,  to  provide  for  the  re- 
pair of  a  bridge,  that  does  not  create  a  power  in  the  minority  to  act.  The 
argument  on  the  other  side  really  comes  to  this ;  that,  wherever  the  votes 
of  the  majority  proceed  upon  motives  of  which  a  court  does  not  approve, 
they  are  to  be  disregarded.  The  same  argument  of  necessity  would  justify 
the  spiritual  court  in  imposing  a  rate  which  had  been  unanimously  re- 
fased ;  but  the  contrary  is  acknowledged  law :  Rogers  v.  Davenanty 
1  Mod.  194,  236.  If  overseers  will  not  make  a  poor  rate  there  is  no  remedy 
but  by  punishing  *them.  The  analogy  of  corporate  elections  has  r«4Q2 
been  urged  in  consequence  of  the  language  of  the  Court  of  Ex-  ^ 
chequer  Chamber  in  Veleyy.  Burder,  12  A.  &  £.  308.  But  the  case  sup- 
posed has  no  resemblance  to  the  present.  If  electors  are  simply  silent,  or 
only  protest,  as  in  Oldknow  v.  Wainwrighty  1  W.  BI.  229,  which  is  the 
same  case  as  Rex  v.  Foxcrofty  2  Bur.  1017,  they  of  course  do  not  vote, 
and  leave  the  question  in  the  hands  of  those  who  do.  But  here  the  ma- 
jority, so  far  from  declining  to  vote,  do  vote  directly  on  the  question  put. 
[Patteson,  J.  They  only  pass  a  resolution  against  rates  in  general.] 
Either  that  is  a  direct  negative  on  the  proposed  rate,  or  the  question  of 
that  rate  was  never  put  at  all :  the  latter  view  is  the  most  favourable  for 
the  plaintiff;  because  then  the  opinion  of  the  majority  has  not  been  taken 
at  all,  and  the  minority  have  acquired  no  right.  But  it  ought  perhaps  to 
be  conceded  by  the  plaintiff  that  voting  for  the  amendment  was  a  direct 
negative  of  the  rate  proposed.  The  case  is  then  exactly  the  reverse  of 
Oldknow  r.  WcAnurright :  there  is  a  direct  vote  (right  or  wrong)  on  the  only 
question  before  the  meeting :  it  is  as  if,  in  Oldknow  v.  Wainwrighty  the 
question  proposed  had  been  whether  Segrave  should  be  town  clerk,  and 
there  had  been  a  majority  of  noes.     But  then  the  reasoning  of  the  court 

(a)  « It  most  needs  be  granted  that  in  tbU  business  of  defence,  the  suprema  potestas  is  in- 
herent in  his  majesty,  as  part  of  hu  crown  and  kingly  dignity.  So  that  as  the  care  and  pro- 
vision of  the  law  of  England  extends,  in  the  first  place,  to  foreign  defence ;  and,  secondly,  lays 
the  borden  upon  all*;  and,  for  ought  I  ha?e  to  say  against  it,  it  maketh  the  quantity  of  each 
nan's  estate  the  rule  whereby  this  burden  is  to  be  equally  proportioned  upon  each  person ;  so 
likewise  hath  it,  in  the  third  place,  made  his  majesty  sole  judge  of  dangers  from  foreigners,  and 
when  and  how  the  same  are  to  be  presented ;  and,  to  come  nearer,  hath  given  him  power  by 
writ  under  the  great  seal  of  England,  to  command  the  inhabitants  of  each  country  to  provide 
ihippmg  for  the  defence  of  the  kingdom,  and  may  by  law  compel  the  doing  thereof.  So,  my 
lords,  as  I  still  conceive,  the  question  will  not  be  de  personi,  in  whom  the  *■  suprema  potestas' 
of  giving  the  authorities  or  powers  to  the  sheri^  which  are  mentioned  in  this  writ,  doth  lie,  for 
that  if  in  the  king :  but  the  question  is  only  de  modo,  by  what  medium  or  method  this  supreme 
power,  which  is  in  his  majesty,  doth  infuse  and  let  out  itself  into  this  particular ;  and  whether 
or  no  in  this  case  such  of  them  have  been  used,  as  have  righUy  accommodated  and  applied  this 
power  unto  this  writ  in  the  intended  way  of  defence :  Ibr  the  law  of  England,  for  the  applying 
of  that  supreme  power  which  it  hath  settled  in  his  majesty  to  the  particular  causes  and  occa* 
rioM,  hath  set  down  a  method  and  known  rules,  which  are  necessarily  to  be  observed." 
3  How.  St.  Tr.  860. 
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could  not  have  been  applicable ;  and  the  judgment  must  have  been  the 
other  way.  That  distinctly  appears  from  Lord  Mahsfield's  judgment  in 
Bex  V.  Monday^  2  Cowp.  530,  539.  As  to  the  case  of  votes  given  for  a 
non-existing  person,  or  a  person  known  to  be  disqualified,  those  are  no 
0AW\  votes  at  aU.  Here,  supposing  *(as  the  defendants  must  assume) 
that  the  question  of  the  rate  was  in  fact  put,  the  only  answer, 
to  use  Lord  Mansfield's  language  in  Rex  v.  Monday^  2  Cowp.  539,  was 
«  yes"  or  <<  no  ;"  and  it  is  trifling  to  contend  that  a  vote  «  yes"  is  a  good 
vote,  but  a  vote  <<  no"  is  not  a  vote  at  all :  if  that  were  so,  it  would  be  un- 
meaning to  put  the  question.  The  effect  of  the  negative  is,  that  the  act 
is  not  done  and  there  is  a  contempt,  as  in  the  case  of  a  corporation  not 
agreeing,  upon  mandamus,  to  any  election,  the  votes  being  equal  for  the 
candidates ;  Regina  v.  Chapmartj  6  Mod.  152,  153.  Election  cases, 
however,  are  sui  generis :  two  or  more  candidates  are  proposed :  and  the 
electors  have  only  power  to  select  one.  [Coleridge,  J.  It  is  not  to 
elections  only  that  the  rule  as  to  throwing  away  votes  applies.]  The 
more  close  analogy,  as  suggested  by  the  Court  of  Exchequer  Chamber  in 
Veley  v.  Burdety  12  A.  &  E.  303, 304,  (adopting  the  view  taken  in  Rogers 
V.  Davenantj  1  Mod.  194,)  is  that  of  a  by-law.  But  the  principle  coo- 
tended  for  on  the  other  side  would,  if  true,  apply  to  any  corporate  act. 
Thus,  suppose  that  a  mandamus  commanded  the  corporation  to  affix  the 
corporate  seal  to  a  bond,  and  that,  the  majority  of  the  town  council  having 
voted  against  the  sealing,  a  single  member  chose  to  affix  the  seal ;  and 
afterwards,  in  an  action  on  the  bond,  Non  est  factum  were  pleaded : 
could  the  issue  be  found  in  the  affirmative  ?  And  would  there  not  be  a 
contempt  on  the  part  of  the  corporation  ? 

Sir  F.  ITiesigery  Attorney-General,  in  reply.  The  effect  of  the  amend- 
*4^41  ™^^*  ^^  ^  negative,  not  only  the  •rate  proposed,  but  any  rate 
^  whatever ;  and  that  was  a  refusal,  by  those  voting  for  it,  to  take 
part  in  the  legal  proceedings  of  the  meeting.  It  would  have  been  an 
idle  form  to  propose  the  rate  to  the  parties  so  refusing.  A  sufficient  locus 
poenitentis  was  afforded  by  the  question  whether  any  other  rate  was  pro- 
posed. It  is  not  important  to  consider  whether  the  amendment  was  pro* 
perly  put  at  all :  it  is  sufficient  that  there  was  a  declaration  by  those  vot- 
ing for  it,  tantamount  in  law  to  a  refusal  to  take  part  in  the  proceedings. 
It  may  be  that,  in  some  cases,  the  court  cannot  inquire  into  the  motives 
of  an  act,  but  have  only  to  see  what  act  is  really  done :  but  here  the  par- 
ties themselves  incorporate  their  opinion  into  the  act,  and  thus  determine 
its  character.  That  the  motives  of  a  refusal  can  be  examined  into  ap- 
pears from  the  language  of  the  Court  of  Delegates  in  Greenwood  v.  Greaves, 
4  Hag.  Ecc.  R.  77,  83.  If,  at  an  election  of  member  of  parliament,  a 
candidate  were  proposed,  and  an  elector  were  to  propose  (for  instance) 
the  returning  officer,  and  the  question  were  put  as  to  the  two,  undoubtedly 
the  first  candidate  would  be  elected,  however  small  a  number  voted  &r 
him.    It  is  said  that  a  rate  cannot  be  imposed  except  by  statute  or  immc- 
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morial  law  or  custom :  the  answer  is  that  the  rate  Itere  was  laid  on,  ac- 
cording to  immemorial  law,  by  the  majority :  and  this  is  the  answer  to  the 
argument  suggested  from  the  use  of  that  word  in  the  authorities :  the 
question  is  whether  here  the  majority,  legally  speaking,  did  not  vote  for 
the  rate.  [Coleridge,  J.  The  question  put  was,  not  whether  there 
should  be  a  rate  at  all,  but  whether  there  should  be  the  particular  rate.] 
*But  the  amendment  was  a  refusal  to  lay  on  any  rate.  It  is  also  ^^405 
argued  that  no  new  law  arises  upon  a  particular  remedy  becoming  *■ 
inadequate  :  but  the  law  insisted  on  by  the  defendants  is  the  old  law.  As 
to  the  case  of  ship  money,  the  general  liability  to  the  tax  in  question  was 
never  admitted  by  Hampden's  counsel.  It  is  said  that  the  analogy  sug- 
gested from  the  law  as  to  bridges  and  highways  fails,  because  the  repair 
of  those  cannot  be  done  if  the  proper  parties  refuse  to  concur.  But  these 
instances  were  suggested  only  to  point  out  the  nature  of  the  general  lia- 
bility :  it  is  possible  that  difficulties  of  detail  may  exist  in  the  particular 
cases.  Then,  with  respect  to  affixing  a  seal  by  the  minority  of  the  cor- 
poration :  if,  on  the  issue  non  est  factum,  a  bond  were  produced  bearing 
the  corporate  seal,  it  is  very  questionable  whether  the  defendants  would 
be  allowed  to  show  that  a  majority  had  given  an  illegal  vote  against  affix- 
ing it.  Cur.  adv,  wit. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court. 

We  are  now  to  give  our  judgment  in  this  case,  which,  from  its  import- 
ance and  difficulty,  and  from  other  circumstances,  has  been  delayed  longer 
than  he  could  have  wished.  In  so  doing,  it  will  be  unnecessary  to  go 
into  the  history  of  the  transactions  which  have  given  existence  to  the 
cause ;  and  the  rather  as,  in  the  course  of  our  observations,  we  shall 
think  it  right  to  examine  minutely  the  allegations  on  the  record,  on  which 
alone  our  decision  must  turn. 

The  question  in  the  cause  is,  whether  the  rate  mentioned  in  the  decla- 
ration has  been  well  made.  And,  *before  we  enter  into  the  ex-  r*A'\a 
amination  of  particulars,  it  may  be  as  well  to  state  that  we  con-  '- 
ceive  it  to  be  now  clearly  setded  that  a  church  rate  can  only  be  made  by 
the  churchwardens  and  parishioners  in  vestry  assembled,  understanding 
the  former  term  to  include  the  latter  also  if  no  other  parishioners,  after 
due  notice,  attend,  and  understanding  the  latter  term  to  include  occupiers, 
although  not  personally  resident  in  the  parish.  When  so  assembled,  the 
major  part  will  bind  the  minority  and  the  whole  parish,  for  the  purpose 
of  making  the  rate,  and  in  every  legal  incident  thereto.  Unless,  there- 
fore, the  present  rate  can  be  shown  to  have  been,  in  a  legal  sense,  made 
^y  the  majority  of  those  assembled  in  vestry  on  the  occasion  mentioned 
in  the  declaration,  and  taking  part  in  the  proceedings  for  which  they  were 
^en  assembled,  it  is  not  a  valid  rate ;  and  the  burden  of  proof  is  cer- 
tainly cast  on  those  who  affirm  its  validity. 

%on  the  argument  of  this  case,  the  counsel  for  the  defendants  did  not 
shrink  from  meeting  his  opponent  on  this  principle.    Majority  he  truly 
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asserted  to  mean  legal  majority :  and  he  contended  that,  although  there 
might  be  numerically  more  vestrymen  present  who  were  in  intention  ad- 
verse to  the  rate  than  those  who  voted  for  it,  yet  the  majority  of  votes 
legally  expressed  was  in  its  favour.  This  position  he  sought  to  establish 
by  showing  that  the  vestrymen  who  were  so  adverse  had  thrown  away 
their  votes :  and  he  likened  this  case  to  those  which  have  been  decided  io 
regard  to  corporate  assemblies  for  corporate  elections,  or  the  meetings  of 
freeholders  or  burgesses  in  elections  to  the  House  of  Commons.  It  may 
be  convenient,  therefore,  in  the  first  place,  to  examine  into  the  principle 
*4371  ^^  *which  this  rule  as  to  corporate  and  other  elections  appears  to 
have  been  established,  and  then,  after  stating  the  facts  which  these 
pleadings  disclose  with  regard  to  the  proceedings  now  in  question,  to  see 
whether  it  is  properly  applicable  to  those  facts,  so  as  to  be  the  ground- 
work of  our  decision. 

First :  the  cases  in  which  the  rule  has  been  either  stated  or  applied  in 
regard  to  corporate  elections  are  very  numerous.     It  may  be  sufficient  to 
refer  to  four  of  the  most  important,  either  for  the  arguments  or  the  judg- 
ments ;  Oldknow  v.  Wainiorigkty  or  Rex  v.  Foxcroft^  2  Burr.  1017,  S.  C. 
1  W.  Bl.  229 ;  Rex  v.  Monday,  2  Cowp.  530 ;  Rex  v.  Hawkins,  10  East,  21 1, 
and  Rex  v.  Parryy  14  East,  549.     The  result  of  the  decisions  appears  to 
be  this.     Where  the  majority  of  electors  vote  for  a  disqualified  person  in  ig- 
norance of  the  fact  of  disqualification,  the  election  may  be  void  or  voidable, 
or,  in  the  latter  case,  may  be  capable  of  being  made  good,  according  to  the 
nature  of  the  disqualification:  the  objection  may  require  ulterior  proceed- 
ings to  be  taken  before  some  competent  tribunal,  in  order  to  be  made 
available ;  or  it  may  be  such  as  to  place  the  elected  candidate  on  the  same 
footing  as  if  he  never  had  existed  and  the  votes  for  him  were  a  nullity. 
But  in  no  such  case  are  the  electors  who  vote  for  him  deprived  of  their 
votes  if  the  fact  becomes  known  and  is  declared  while  the  election  is  still 
incomplete.     They  may  instantly  proceed  to  another  nomination,  and  Tote 
for  another  candidate.     If  it  be  disclosed  afterwards,  the  party  elected 
may  be  ousted  and  the  election  declared  void  ;  but  the  candidate  in  the 
minority  will  not  be  deemed  ipso  facto  elected.    .But,  where  an  elector 
*4381     *'^®f®^^  voting  receives  due  notice  tliat  a  particular  candidate  is 
disqualified,  and  yet  will  do  nothing  but  tender  his  vote  for  him, 
he  must  be  taken  voluntarily  to  abstain  from  exercising  his  franchise ;  and 
therefore,  however  strongly  he  may  in  fact  dissent,  and  in  however  strong 
terms  he  may  disclose  his  dissent,  he  must  be  taken  in  law  to  assent  to 
the  election  of  the  opposing  and  qualified  candidate ;   for  he  will  not 
take  the  only  course  by  which  it  can  be  resisted,  that  is,  the  helping  to  the 
election  of  some  other  person.     He  is  present  as  an  elector ;  his  presence 
counts  as  such  to  make  up  the  requisite  number  of  electors,  where  a  cer- 
tain number  is  necessary :  but  he  attends  only  as  an  elector  to  perform 
the  duty  which  is  cast  on  him  by  the  franchise  he  enjoys  as  elector :  he 
can  speak  only  in  a  particular  language ;  he  can  do  only  certain  acts :  anj 
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other  language  means  nothing ;  any  other  act  is  merely  null :  his  duty  is 
to  assist  in  making  an  election.  If  he  dissents  from  the  choice  of  A.,  who 
is  qualified,  he  must  say  so  by  voting  for  some  other  also  qualified :  he 
has  no  right  to  employ  his  firanchise  merely  in  preventing  an  election  and 
80  defeating  the  object  for  which  he  is  empowered  and  bound  to  attend. 
And  this  is  a  wise  and  just  rule  in  the  law.  It  is  necessary  that  an  election 
should  be  duly  made,  and  at  the  lawful  time ;  the  electoral  meeting  is  held 
for  that  purpose  only ;  and,  but  for  this  rule,  the  interest  of  the  public  and 
the  purpose  of  the  meeting  might  both  be  defeated  by  the  perverseness  or 
the  corruption  of  electors  who  may  seek  some  unfair  advantage  by  post- 
ponement. If  then  the  elector  will  not  oppose  the  election  of  A.  in  the 
only  legal  way,  he  throws  away  his  vote  by  directing  it  where  it  has 
no  legal  force;  and  in  so  doing,  he  voluntarily  leaves  unopposed, 
•*. «.  assents  to,  the  voices  of  the  other  electors.  r*439 

Where  the  disqualification  depends  upon  a  fact  which  may  be  ^ 
unknown  to  the  elector,  he  is  entitled  to  notice ;  for,  without  that,  the  in- 
ference of  assent  could  not  be  fairly  drawn,  nor  would  the  consequences 
as  to  the  vote  be  just.  But,  if  the  disqualification  be  of  a  sort  whereof 
notice  is  to  be  presumed,  none  need  expressly  be  given :  no  one  can 
doubt  that,  if  an  elector  would  nominate  and  vote  only  for  a  woman  to  fill 
the  office  of  mayor  or  burgess  in  parliament,  his  vote  would  be  thrown 
away :  there  the  fact  would  be  notorious ;  and  every  man  would  be  pre- 
sumed to  know  the  law  upon  that  fact. 

It  follows  from  these  observations  that  the  true  ground  of  the  decision 
is  that  stated  by  Lord  Mansfield  in  the  case  first  cited,  Rex  v.  Foxcrqfl^ 
2  Burr.  1021.  <<  Whenever  electors  are  present,  and  do  not  vote  at  all," 
« they  virtually  acquiesce  in  the  election  made  by  those  who  do."  In 
that  case  the  numerical  majority  contented  themselves  with  protesting 
against  the  election  of  him  for  whom  the  minority  voted.  In  the  case  of 
Taylor  v.  TTie  Mayor  o/Bathy  3  Luders,  324,  (a)  the  counsel  in  argument 
took  the  distinction  between  not  voting  at  sJl,  and  voting  for  the  dis- 
qualified candidate :  they  admitted  that  silence  might  be  held  to  give  con- 
sent, but  that  voting  for  the  other  candidate  was  an  express  negative :  it 
was  the  only  way,  they  said,  of  voting  against  one  to  vote  for  the  other. 
But  the  court  overruled  the  distinction :  to  vote  for  a  person  not  qualified, 
they  said,  was  the  same  thing  as  not  to  vote  at  all,  which  it  was  admitted 
would  have  been  a  constructive  assent. 

*It  will  not  escape  observation  that  in  all  these  cases  the  law  v^aaq 
required  the  concurrence  of  a  majority  of  the  electors  present  to  ^ 
make  the  election  good.  In  none  of  them  could  it  be  stated  as  a  tenable 
proposition  that  the  minority  could  bind  the  majority,  or  make  a  good 
election  against  their  votes.  In  all  of  them,  too,  the  numerical  majority 
were  de  facto  opposed  to  the  election  made.  Yet  this  fact  was  never  con- 
ttdered  as  rendering  the  election  in  law  other  than  by  an  actual  majority. 

(a)  Note  {H)  to  Thi  Can  of  the  DUtrid  of  Bonmght  of  Kirkwall^  ^. 
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Whether  the  rule  we  have  now  been  examining  would  apply  to  the  pro- 
ceedings of  a  vestry  assembled  to  make  a  church  rate,  was  a  question  first 
suggested  by  the  court  of  error  in  the  case  of  Veley  v.  Burder^  12  A.  &  E. 
308,  and  originating  with  the  court.  In  point  of  authority,  it  can  be  put 
no  higher  than  as  a  suggestion,  a  point  stated  as  fit  for  inquiry.  At  the 
same  time,  some  weight  must  be  necessarily  attached,  we  think,  even  to 
such  a  suggestion  from  so  high  a  court,  made  in  so  elaborate  a  judgment 
on  a  matter  so  important,  especially  as  it  was  obvious  that  the  suggestion 
must  lead  to  a  very  expensive  experiment,  as  it  has  done  in  the  present 
case.  Thus  far  important,  and  no  further,  do  we  consider  the  passage  al- 
luded to  in  the  judgment  to  have  been. 

Undoubtedly  some  weight  must  be  allowed  to  the  observation  that,  al- 
though there  have  been  periods  where  a  great  difficulty  existed  in  procur- 
ing die  making  of  church  rates,  this  principle,  though  easy  of  application, 
never  appears  to  have  been  resorted  to  or  thought  of.  But,  in  the  first 
place,  the  rule  itself,  as  applicable  to  electors  of  any  kind,  does  not  appear 
to  have  received  any  judicial  sanction  till  long  after  the  temporary 
♦4411  *^fficulty  as  to  church  rates  had  died  away.  And,  secondly,  the 
peculiar  mode  of  proceeding  which  may  be  considered  as  equiva- 
lent to  the  throwing  away  of  votes  does  not  appear  to  have  been  ever 
adopted  before  the  present  occasion.  And,  besides,  those  who  are  fa- 
miliar with  the  manner  in  which  our  common  law  has  been  built  up  and 
declared  by  judicial  resolutions  will  be  aware  that  the  mere  lateness  of 
time  at  which  a  principle  has  become  established  is  not  a  strong  argument 
against  its  soundness,  if  nothing  has  been  previously  decided  inconsistent 
with  it,  and  if  it  be  in  itself  consistent  with  legal  analogies. 

These,  however,  are  on  both  sides  but  in  the  nature  of  make-weights, 
which  will  not  in  themselves  dispose  of  the  question  :  the  cardinal  point 
of  which  appears  to  us  to  be  this  :  whether^  under  the  circumstances  stated 
in  the  declaration,  it  was  conclusively  the  duty  of  the  parishioners  assem- 
bled on  that  occasion  in  vestry  to  make  the  rate  proposed  to  them.  It  is 
necessary,  therefore,  before  we  proceed  in  the  inquiry,  to  see  exactly  what 
are  the  facts  alleged. 

The  declaration,  which  is  demurred  to  generally,  sets  out  the  libel : 
and,  as  the  question  is  whether  it  was  proper  to  admit  that  to  proof,  the 
allegations  in  it  must  for  the  present  purpose  be  argued  upon  as  true.  It 
commences  with  stating  the  want  of  repair,  continued  and  increasing 
from  1834 ;  the  holding  of  vestries,  and  the  refusal  of  any  rate  for  the 
repair,  or  for  providing  necessaries  for  the  decent  celebration  of  divine 
service ;  the  making  a  rate  by  the  churchwardens  alone  in  June,  1837, 
out  of  vestry,  and  after  a  refusal  by  the  parishioners  in  vestry ;  proceed- 
ings to  enforce  the  payment  of  this  rate,  and  the  prohibition  issued  from 
^4421  ^^^  court.  A  subsequent  vestry  *and  refusal  in  1841 — although 
a  continuing  want  of  repair  and  of  funds  in  the  hands  of  the 
church*varden8 — the  making  of  a  survey  and  estimate,  with  the  due 
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exhibition  of  it  to  the  parishioners,  are  averred.  It  then  alleges  that  the 
same  wants,  continuing,  were  set  out  in  an  affidavit  brought  into  the 
Consistorial  Court;  and  that  thereon  a  decree  issued,  requiring  the 
churchwardens  and  parishioners  to  show  cause  why  a  monition  should 
not  issue  ag^nst  the  churchwardens  to  take  the  necessary  steps  to  put  the 
church  in  repair,  and  for  providing  necessaries  for  the  decent  celebration 
of  divine  service  therein,  and,  amongst  other  things,  to  call  a  vestry  for  a 
certain  day,  place,  and  hour  for  the  purpose  of  making  a  rate  ;  and  against 
the  parishioners,  to  meet  in  such  vestry,  and  then  and  there  to  make  a  rate 
for  and  towards  the  purposes  aforesaid.  The  decree  then  warned  them 
that,  unless  they  appeared  and  showed  good  cause  to  the  contrary,  the 
monition  would  be  decreed  accordingly.  It  further  states  the  due  service 
of  the  decree,  that  no  cause  was  shown,  the  appearance  and  submission 
of  the  churchwardens,  the  non-appearance  of  the  parishioners,  and  the 
issuing  of  the  monition,  its  service  and  return.  It  goes  on  to  state  the 
continuance  of  those  circumstances  which  made  a  rate  necessary,  and 
the  meeting  of  the  vestry  in  July,  1841,  in  obedience  to  the  monition.  And 
this  brings  us  to  the  proceedings  on  which  this  case  arises.  The  moni- 
tion and  notice  of  vestry  were  read ;  the  churchwardens  produced  and 
exhibited  a  survey  and  estimate ;  the  necessity  for  the  repairs  was  not 
disputed  or  denied ;  nor  was  any  objection  made  to  the  amount  of  the 
estimate.  A  rate  of  2s.  in  the  pound  was  then  proposed  and  seconded, 
for  the  necessary  repairs  of  the  church,  and  for  providing  *neces-  t^aao 
saries  for  the  decent  celebration  of  divine  service  and  offices  there-  *• 
in.  And  thereupon  it  is  alleged  that  an  amendment  was  moved  and 
seconded,  which,  although  somewhat  long,  it  may  be  right  to  give  in  its 
teims.  «  That  all  compulsory  payments  for  the  support  of  religious  ser- 
vices of  any  sect  or  people  appear  to  the  majority  of  this  vestry  to  be 
unsanctioned  by  any  portion  of  the  New  Testament  Scriptures,  and  alto- 
gether opposed  to  and  subversive  of  the  pure  and  spiritual  character  of 
the  religion  of  Christ :  but  that,  for  any  one  religious  sect  to  compel  others 
which  disapprove  their  forms  of  worship  or  system  of  church  government, 
or  which  dissent  from  their  religious  principles  and  creeds,  to  nevertheless 
submit  to  support  and  extend  them,  appears  to  this  vestry  to  be  a  yet  more 
obvious  invasion  of  religious  freedom  and  violation  of  the  rights  of  con- 
science ;  while  also  it  appears  to  be  a  gross  injustice  to  dissenters,  as  citi- 
zens, to  compel  them  to  pay  for  the  religious  serrices  of  others  in  which 
they  have  no  part,  while  they  build  their  own  chapels,  support  their  own 
mimsters,  and  defray  the  expenses  of  their  own  worship.  That,  compul- 
sory church  rates,  and  more  especially  such  rates  upon  dissenters,  thus 
appearing  to  be  as  a  tax  unjust,  and  as  an  ecclesiastical  imposition  adverse 
to  religious  liberty  and  contrary  to  the  spirit  of  Christianity,  this  vestry 
feels  bound  by  the  highest  obligations  of  social  justice  and  of  religious 
principle  to  refuse  to  make  a  rate,  and  does  refuse  accordingly^  This 
unendment,  on  the  show  of  hands,  was  declared  to  be  carried ;  and  no 
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poll  was  demanded.  The  libel  proceeds  to  state  that,  immediately  after, 
and  while  the  parishioners  continued  in  vestry  assembled,  the  question 
*4441  ^^  ^^^  whether  any  other  amendment  was  *proposed,  or  any 
other  proposition  as  to  the  amount  of  rate  was  made ;  no  affirma- 
tive answer  was  returned  ;  nor  was  any  other  motion  or  proposition  made 
towards  discharging  the  obligation  of  repairing  the  parish  church.  That 
thereupon  the  churchwardens  and  others  of  the  parishioners,  then  and 
there  present  in  the  vestry,  did,  in  obedience  to  the  monition  and  in  dis- 
charge of  that  obligation,  at  the  said  meeting,  and  while  the  parishioners 
continued  so  assembled  in  vestry,  rate  and  tax  the  parishioners,  for  the 
necessary  repair  of  the  church,  and  for  providing  necessaries  for  the  de- 
cent celebration  of  divine  service  and  offices  therein,  the  several  sums  of 
money  mentioned  in  the  said  rate^  being  a  rate  of  2^.  in  the  pound,  and 
that,  accordingly,  a  rate  of  2^ .  in  the  pound  was  then  and  there  produced, 
made  and  signed  by  the  vicar,  churchwardens,  and  others  of  the  parish- 
ioners, then  and  there  present ;  one  of  the  opponents,  on  behalf  of  him- 
self and  others,  protesting  (a)  against  this  proceeding.  This  closes  the 
statement  of  the  libel,  as  to  the  circumstances  under  which  and  the  man- 
ner in  which  the  rate  in  question  was  made,  and  is  all  that  is  material  to 
the  question  now  before  us. 

We  are  now  to  determine  how  far  the  principle  deduced  from  the  cases 
examined  in  the  former  part  of  our  judgment  is  properly  applicable  to  the 
facts  contained  in  this  statement. 

And,  first,  it  is  essential  to  determine  what  is  their  substance  and  real 
import.  On  this,  two  general  remarks  at  once  occur.  The  first,  that  this 
was  not  a  vestry  called,  in  the  ordinary  way,  on  the  mere  motion  of  the 
parishioners,  or  any  part  of  them,  or  of  the  churchwardens,  but  in  obe- 
*4451  ^^^^^^  ^^  ^  monition  from  the  court  *of  competent  jurisdiction  ia 
such  matters,  the  monition  specifying  the  time,  place,  and  pur- 
pose of  the  meeting.  We  should  have  been  glad  if  the  judgments  in  (be 
ecclesiastical  courts  had  thrown  any  light  on  the  importance  of  this  cir- 
cumstance ;  but  they  do  not :  the  learned  judge  of  the  Consistory  Court, 
who  held  the  rate  illegal,  according  to  Mr.  Johnson's  Report,  pages  51, 
52,(i)  notices  it  ^shortly  in  his  most  able  judgment,  expressing  a  doubt 
whether  it  was  regular  to  fix  the  day  and  hour  for  holding  the  vestry  in 
the  monition,  treats  the  monition  as  if  it  were  only  to  call  a  vestry  for  the 
purpose  of  making  a  rate ;  whereas  it  goes  farther  and  directs  the  parish- 
ioners not  merely  to  consider  whether  a  rate  shall  be  made,  but  «<  then  and 
there  to  make  a  rate  for  and  towards  the  purpose  qforesaid^^^  and  sums  up 
by  saying,  « the  rate  was  made  in  pursuance  of  the  direction  of  this  court, 
andy  till  the  contrary  shall  be  decided,  I  must  consider  that  dirsction  as 
legal,  and  made  on  competent  authority."    If  the  direction  were  legal 


(a)  Antd,  p.  420. 

Judgments  in  the  Bntntree  Ghuich-Rate  Case,  by  Cathbert  W.  Johmon.     IMS.    And 
Ury  ▼.  Goiling,  3  Cart  S84,  S85. 
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and  made  on  competent  authority,  and  the  rate  was  made  in  pursuance 
of  that  direction,  it  would  seem  difficult  to  deny  its  validity.  And  in  this 
there  would  be  much  reason,  and  no  injustice :  there  can  be  no  doubt 
that  the  ecclesiastical  court  has  a  general  jurisdiction  in  the  subject  mat- 
ter: the  regularity  of  the  decree  and  the  monition  have  not  been  ques- 
tioned :  and  the  latter  issues  against  parties  making  default.  It  is  clear, 
howeYer,  that  the  learned  judge  did  not  intend  to  be  understood  as  his 
words,  if  correctly  reported,  might  seem  to  import ;  nor  do  we  mean  to 
relj  on  this  fact  as  establishing  the  legality  of  the  rate,  for  this  *ob-  t^aaq 
yious  reason,  among  others,  that,  unless  the  rate  can  be  truly  said 
to  have  been  made  by  the  vestry,  t.  e.  the  legal  majority  of  votes,  it  was 
not  made  according  to  the  directions  of  the  monition :  and  so  this  point 
will  resolve  itself  into  the  more  general  one. 

But,  although  the  fact  does  not  in  itself  establish  the  validity  of  the 
rate,  it  is  not  without  its  importance  as  a  eifcumstance  to  determine  the 
character  of  the  conduct  pursued  by  the  ma^rity,  and  the  true  import  of 
the  amendment  which  they  carried  upon  the  motion  for  imposing  the  rate. 

We  pass  to  the  second  and  more  general  point,  the  character  of  the  pro* 
ceedings  at  the  vestry.  It  appears  then  that,  that  meeting  being  duly 
constituted,  no  one  disputed  the  necessity  for  repairs ;  no  one  objected  to 
the  amount  of  the  estimate ;  and,  when  a  rate  of  2s.  in  the  pound  was 
proposed,  no  one  questioned  the  propriety  of  that  as  to  the  amount ;  fur- 
ther no  one  proposed  that  the  parishioners  should  in  any  other  mode,  as 
by  labour  or  contribution  of  materials,  if  such  a  mode  could  have  been 
adopted,  put  the  church  in  repair.  The  only  objection  was  to  the  law 
which  cast  on  them  the  burden  of  the  repair ;  and  this  ended  in  a  protest 
against  all  compulsory  church  rates,  and  a  refusal  to  make  any  rate. 
This  objection,  improperly  called  an  amendment  on  the  first  proposition, 
the  chairman,  perhaps  unwisely,  took  the  sense  of  the  meeting  on ;  and  it 
prevailed,  upon  the  show  of  hands ;  no  poll  was  demanded :  but  the 
chairman  gave  full  opportunity  for  the  proposal  of  any  other  and  more 
legal  amendment :  and,  none  being  proposed,  the  party  in  favour  of  the 
original  proposition  reverted  to  it,  and  made  and  signed  the  rate  of  2s,  ac- 
cordingly, the  majority  offering  no  further  opposition :  for  the  protest  can- 
not properly  be  so  called,  *being  unaccompanied  with  any  pro-  r»447 
posal,  and  nothing  more  than  a  perseverance  in  abstaining  from 
all  share  in  the  business  of  the  day. 

Now  it  is  perfectly  clear  that  the  course  pursued  by  the  majority  was 
one  contrary  to  the  law,  and  beyond  the  only  purposes  for  which  they 
were  assembled,  contrary  to  their  duty,  and  beyond  their  competency  as 
vestrymen ;  a  course  perfectly  irrelevant  to  the  proposition  submitted  to 
them,  as  much  as  if  they  had  pnotested  against  the  existence  of  an  eccle- 
siastical court,  or  government  by  queen,  lords  and  commons,  or  had  voted 
the  established  church  to  be  a  nuisance. 

The  law  has  cast  on  the  parishioners  the  duty  of  repairing  the  church i 
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on  this  point  it  leaves  them  no  option :  on  the  parishioners,  in  vestry  as- 
sembled, it  casts  the  duty  and  confers  the  privilege  of  determining  whe- 
ther and  what  repairs  are  needed,  whether  the  estimates  be  proper,  what 
amount  will  be  necessary,  and  what  will  be  the  just  proportions  in  which 
the  common  burden  shall  be  borne  by  the  individuals.  These,  and  these 
only,  were  the  purposes  for  which  they  were  assembled:  and,  in  this 
assembly,  they  were  not  acting  merely  as  individuals,  but  represented  the 
whole  parish,  and  were  capable  of  binding  the  whole  parish  in  all  that 
regarded  the  lawful  purposes  of  the  meeting.  Accordingly,  they  agree  that 
the  repairs  are  needed,  the  estimates  correct,  the  proposed  rate  reasonable 
in  amount ;  but  the  majority  stop  there  ;  they  will  neither  vote  that  rate, 
nor  any  other ;  they  will  only  protest  against  compulsory  church  rates,  and 
refuse  to  agree  in  making  any  rate,  including  therein,  necessarily,  that 
which  had  been  proposed.  The  original  motion  then  remained  without 
•4481  si^^y'Mic'^^i™^'**  ^  displace  it.  Full  'opportunity  was  given  to 
move  any  other  consistent  with  the  purpose  of  the  meeting :  and, 
none  being  moved,  it  was  clearly  unnecessary  again  to  propose  the  origi- 
nal motion :  but  they  who  were  willing  to  perform  the  duty  for  which  they 
were  assembled  vote  upon  it,  and,  in  pursuance  of  their  vote,  claim  to 
have  made  the  rate  which  is  now  in  question. 

Before  we  proceed  to  examine  the  legal  effect  of  this,  it  may  be  well  to 
observe,  although  it  would  hardly  escape  notice,  that  this  examination 
steers  quite  clear  of  the  question  which  has  been  so  much  discussed  on 
former  occasions,  the  mode,  namely,  of  compelling  a  vestry  to  make  a 
rate,  or  of  punishing  parishioners  who  refuse  to  make  one  when  necessary: 
for  it  is  contended  that  the  vestry  fias  made  a  good  rate ;  that  the  parish- 
ioners havej  in  this  respect,  done  their  duty.  The  plaintiff  denies  this. 
The  decision  will  not  be  directly  affected  by  the  previous  judgment  of  this 
court  or  the  Court  of  Exchequer  Chamber. 

Let  us  now  examine  whether  the  position  of  the  defendants  can  be 
maintained,  that  a  good  rate  has  been  made ;  in  other  words,  whether  they 
are  right  in  supposing  that  the  same  rule  may  be  applied  to  the  proceed- 
ings of  the  vestry,  assembled  for  the  purpose  for  which  this  was  assem- 
bled, which  has  been  established  in  the  cases  above  referred  to.  This 
will  depend  on  whether,  under  the  circumstances,  it  was  conclusively  the 
single  duty  of  the  vestry  to  make  the  rate  proposed.  If  it  were,  it  will 
not  be  difficult  to  arrive  at  the  conclusion  that  any  number  of  those  who 
were  present  and  unwilling  to  perform  it  cannot  prevent  the  others  who 
were  willing  by  saying  or  doing  any  thing  which  was  merely  beside  the 
purpose  of  the  meeting. 

♦4491  *^*  ^  alleged  by  the  plaintiff  that,  in  the  corporation  cases  re- 
lied on,  the  corporators  assembled  were  bound  to  make  an  elec- 
tion ;  that  was  the  purpose  of  the  meeting,  the  duty  of  those  assembled ; 
they  had  no  right  to  consider  whether  an  election  should  be  made ;  they 
(COiild  only  decide  between  eligible  candidates ;  but  that  the  vestry  had  a 
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right,  and  a  duty  was  cast  on  them,  to  deliberate,  first,  whether  repairs 
were  necessary  and  to  what  extent;  secondly,  assuming  a  necessity,  and 
an  agreement  as  to  extent,  whether  they  would  do  them  at  all,  and,  if  at 
all,  whether  they  would  do  them  by  imposing  a  money  rate,  or  in  any 
other  way.  Upon  the  first  point  both  parties  are  agreed ;  and,  in  fact,  the 
vestry  have  deliberated,  and  unanimously  agreed,  both  that  repairs  were 
necessary,  and  to  the  extent  alleged  by  the  churchwardens.  To  the  se- 
cond, the  defisndants  answer  that  the  vestry  had  no  power  to  refuse  the 
doing  the  repairs ;  and,  to  the  last,  that,  even  if  any  other  mode  of  repair- 
ing might  have  been  adopted  so  as  to  be  compulsory  on  the  parish,  yet,  as 
none  other  was  proposed,  and  the  rate  which  had  been  proposed  was  at 
least  a  lawful  mode,  in  this  state  of  things  it  became  at  all  events  the  duty 
of  the  vestrymen  to  make  that  rate.  Conceding,  say  they,  that  by  law 
another  kind  of  rate  might  have  been  proposed  and  carried ;  yet,  as  this 
was  not  done,  and  the  repairs  cannot  be  left  undone,  you  were  bound  to 
do  them  in  the  mode  proposed,  which  was  in  itself  legal. 

If,  indeed,  the  vestry,  under  the  circumstances,  (and  it  can  scarcely  be 
too  oflen  repeated  that  we  are  reasoning  only  on  the  circumstances  ap- 
pearing on  this  record,)  were  at  liberty  to  discuss,  not  only  whether 
they  would  or  would  not  make  the  rate  proposed,  but  whether  they 
*would  do  the  repairs  at  all,  or,  if  they  agreed  to  do  them,  whether  r*AM\ 
they  would  do  them  in  any  other  way,  it  must  be  conceded  that  .*• 
the  analogy  fails  between  this  case  and  the  cases  above  mentioned,  and 
that  there  is  nothing  in  the  conduct  of  the  majority  from  which  their  ac- 
quiescence in  the  acts  of  the  minority  can  be  inferred. 

The  first  of  these  points,  however,  cannot  in  this  court  be  considered 
an  arguable  question.  We  have  expressed  our  deliberate  opinion  upon  it; 
and  the  language  of  the  Court  of  Exchequer  Chamber  in  Veley  v.  Burder^ 
12  A.  &  E.  302,  is  decisive :  "  that  the  repair  of  the  fabric  of  the  church 
is  a  duty  which  the  parishioners  are  compellable  to  perform ;  not  a  mere 
voluntary  ad,  which  they  may  perform,  or  decline,  at  their  own  discre- 
tion; that  the  law  is  imperative  upon  them  absolutely,  that  they  do  repair 
the  church ;  not  binding  on  them  in  a  qualified  limited  manner  only,  that 
they  may  repair  or  not,  as  they  think  fit;  and  that,  where  it  so  happens 
that  the  fabric  of  the  church  stands  in  need  of  repair,  the  only  question 
upon  which  the  parishioners,  when  convened  together  to  make  a  rate,  can 
by  law  deliberate  and  determine,  is,  not  whether  they  will  repair  the 
church  or  not,  (for  on  that  point  they  are  concluded  by  the  law,)  but  how, 
and  in  what  manner,  the  common  law  obligation,  so  binding  them,  may 
he  best  and  most  effectually,  and  at  the  same  time  most  conveniently  and 
feirly  between  themselves,  performed  and  carried  into  effect." 

This,  therefore,  brings  us  to  the  second  point  for  which  the  defendants 
contend,  and  which  it  will  be  observed  is.  left  undecided  in  the  passage 
we  have  just  •quoted.  That  the  mode  of  providing  for  the  repairs  rmAK^ 
by  a  rate  is  very  ancient,  and  in  itself  just  and  reasonable,  and 
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perfectly  valid  in  law,  is  shown  in  the  same  judgment.  It  was  unnt^^es- 
sary  to  say  more.  Neither. in  the  present  case  is  it  necessary  to  decide 
that,  under  all  circumstances,  for  the  accomplishing  every  object  for  which 
a  church  rate  is  commonly  made,  the  parishioners  are  bound  to  have  re- 
course to  that  mode,  and  that  alone.  The  legal  condition  of  the  vestry  in 
this  respect  is  said  to  be  that  of  a  body  competent  to  make  a  by-law,  a 
deliberative  body  for  that  purpose ;  the  burden  of  repair  and  of  providing 
all  things  necessary  for  the  decent  celebration  of  divine  service  being  cast 
on  the  parishioners,  the  vestry  are  at  least  bound  to  set  in  order  and  pro- 
vide some  means  by  which  these  ends  may  be  accomplished.  Every 
church  rate,  it  has  been  said,  is  made  in  exercise  of  the  power  conferred 
on  the  vestry,  is  in  fact  a  by-law  made  for  the  occasion  ;  and  it  may  be 
conceded,  without  prejudice  to  the  defendants,  that  there  may  be  cases 
supposed,  very  rare,  perhaps,  in  which  the  by-law  might  be  made  in  some 
other  way  than  in  the  imposition  of  a  church  rate. 

It  is  indeed,  at  first  sight,  somewhat  difficult  to  understand  the  theory 
of  a  by-law  as  applicable  to  the  decision  of  a  vestry  upon  the  mode  of  re- 
pairing the  parish  church  in  each  individual  instance  of  repair  needed.    A 
by-law,  though  made  by,  and  applicable  to,  a  particular  body,  is  still  a 
law,  and  differs  in  its  nature  from  a  provision  made  on  or  limited  to  par- 
ticular occasions :  it  is  a  rule  made  prospectively,  and  to  be  applied  when- 
ever the  circumstances  arise  for  which  it  is  intended  to  provide.     In  this 
sense.  It  is  certainly  inapplicable  to  the  resolution  of  a  vestry  in  any  par- 
•452]     ^^^^'^^  *instance  making  a  church  rate,  or  ordering   any  other 
mode  of  meeting  a  particular  demand  in  respect  of  the  church  or 
the  services  therein.     In  several  books,  however,  the  term  "by-law  or 
ordinance"  will  be  found  used  in  a  more  general  way  with  reference  to 
church  rates;  and  it  was  adopted  in  the  judgment  pronounced  in  the 
Exchequer  Chamber  in  Veky  v.  BurdeVy  12  A.  &  E.  304.     Thus  Lord 
Coke,  commenting  on  Litt.  s.  165,  (Co.  Litt.  110  b,)  says,  "An  upland 
town'*  (t.  e,  one  neither  city  nor  borough)  "  may  allege  a  custom  to  have 
a  way  to  their  church,  or  to  make  by-laws  for  the  reparations  of  the  church, 
the  well-ordering  of  the  commons,  and  such  like  things."     The  marginal 
references  are  to  the  Year  Book.    But  the  often-cited  case  in  Tr.  44  E.  3, 
fol.  18  B.,  pi.  13,  is  the  only  one  which  we  have  been  able  to  find  bear- 
ing on  the  point:  and  in  that  the  custom  in  question,  or  the  by-law,  was 
not  for  the  making  a  rate,  but  for  the  appointment  of  collectors,  and  dis- 
training the  goods  of  those  who,  after  a  rate  made  at  any  time,  should  not 
pay  the  sum  assessed  ;  and  upon  the  validity  of  such  a  cus'om  or  by-law 
no  decision  was  come  to.     So  in   the  Chamberlain  of  London^s  Case, 
5  Rep.  62  b,  it  is  said  that  "inhabitants  of  a  town  without  any  custom 
may  make  ordinances  or  by-laws  for  the  reparation  of  the  church,  or  a 
highway,  or  of  any  such  thing  which  is  for  the  general  good  of  the  public; 
and  in  such  case  the  greater  part  shall  bind  the  whole  without  any  cas- 
torn."    This  is  only  in  the  argument  of  counsel ;  and  for  it  the  Year  Booky 
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Tr.  44  E.  3,  £>!.  18  B.,  pi.  13,  is  cited.  In  the  margin,  Jeffrey*s  Case^ 
5  Rep.  66  b,  is  referred  to,  which  only  •determined  that  the  occu-  r*A^'i 
pier  of  land,  although  not  resident  within  the  parish,  was  ratable  ^ 
to  the  repairs  of  the  church.  In  Jforris  v.  Staps^  Hob.  210,  212,  (5th  ed.,) 
and  Rogers  v.  Davenantj  1  Mod.  194,  the  same  expressions  are  used.  But 
in  all  these  places  it  will  be  seen  that  the  matter  under  consideration,  or  for 
which  the  case  of  parishioners  and  church  repairs  was  referred  to  by  way 
of  analogy,  was  the  power  of  the  vestr)-,  by  its  resolution  for  the  making  a 
rate  for  repairs,  to  bind  the  parish^  the  parishioners  being  for  this  purpose 
"as  it  were"  (to  use  Lord  Hobart's  expression)  « incorporate :"  it  does 
not  appear  that  any  such  deliberative  discretion  as  to  the  mode  of  repairing 
as  that  now  insisted  on  was  at  all  present  to  the  mind  of  the  judges  or  coun- 
sel who  used  the  expression.  It  is  evident,  on  the  contrary,  that  the  mode 
of  repairing  present  to  their  minds  was  always  that  by  money  rate,  and  that, 
when  they  speak  of  custom,  by-law,  or  ordinance,  they  are  either  speaking 
somewhat  inaccurately  of  the  authority  by  which  it  is  imposed,  or  some  spe- 
cial circumstance  as  to  the  manner  of  collecting,  or  enforcing  the  payment. 

These  observations  might  lead  to  an  inquiry  of  some  length  and  inte- 
rest, in  which  distinctions  might  be  found  to  arise  upon  the  several  objects, 
for  which  church  rates  are  required,  and  the  several  foundations  of  com- 
mon, statute  or  ecclesiastical  law,  on  which  the  liability  of  the  parishion- 
ers rests.  But  we  purposely  abstain  from  entering  upon  it,  because  we 
agree  with  the  defendants  in  the  answer  which  they  give,  founded  on  the 
special  proceedings  at  this  vestry.  This  was  a  case  in  which  the  parish- 
ioners were  required  to  provide  a  fund  both  for  *repairs  and  the  rt^Kx 
decent  celebration  of  divine  service  in  the  church  ;  a  money  rate  *■ 
was  the  only  mode  of  providing  for  the  latter ;  it  was  a  lawful  and  rea- 
sonable mode  of  providing  for  the  former ;  it  was  proposed,  and  its  amount 
unquestioned.  If  then  any  other  mode  could  have  been  suggested,  it  lay 
upon  those  to  propose  it  who  objected  to  that  which  was  in  due  form  pro- 
posed :  that  which  was  at  least  reasonable  and  lawful  in  itself,  which  was 
at  least  one  way  in  which  the  duty  of  the  vestry  might  be  performed,  could 
be  displaced,  not  merely  by  protesting  against  it,  but  only  by  the  substi- 
tation  of  some  other,  equally  legal  and  effectual.  But  this  was  not  at- 
tempted. 

The  result  of  the  whole  is  this :  the  vestry  was  lawfully  assembled  to 
consider  of  the  repairs  of  the  church,  and  the  providing  things  necessary 
for  the  due  and  decent  celebration  of  divine  service  therein ;  the  members 
present  agreed  that  repairs  were  required,  and  that  there  was  a  want  of 
such  necessaries ;  they  agreed  that  the  estimates  submitted  by  the  church- 
wardens were  reasonable,  the  amount  proposed  proper ;  whereupon  it  be- 
came the  duty  of  the  vestry  to  make  provision  of  some  sort :  a  rat^  was 
duly  proposed ;  no  amendment  was  moved,  no  modification  suggested,  no 
rther  rate  put  forward ;  but  the  majority,  in  the  strongest  terms,  protested 
Against  it  and  against  all  compulsory  rates.     The  minority  disregarded 
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this  protest,  and  made  the  rate  first  proposed.  This  seems  to  us  a  case 
in  which  the  rule  as  to  corporate  and  other  elections  is  properly  applica- 
ble ;  the  principle  on  which  it  is  founded  directly  governs  it.  Under  the 
circumstances,  there  remained  only  a  certain  thing  to  be  done  by  the  meet- 
*4551  ^"S*  ^^^  parishioners  were  assembled  under  competent  •authority 
for  the  doing  it;  they  came  clothed  with  a  limited  character, 
charged  by  the  law  with  a  certain  duty :  whatever  any  of  them,  however 
numerous  in  proportion  to  the  remainder,  said  or  did  foreign  from  the 
purpose,  or  going  beyond  the  ch^racter,  or  in  contravention  of  the  duty, 
reckons  for  nothing :  it  is  not  to  be  counted  against  the  acts  of  those  who 
seek  to  discharge  their  duty :  it  is  the  speech  or  act  of  the  individuals, 
not  of  the  vestrymen. 

As  is  said  in  one  of  the  cases,  it  is  the  same  as  if  they  had  been  silent, 
and,  being  present  but  silent,  exactly  as  if  they  had  been  absent.  They 
must  be  taken  to  assent  to  what  the  other  vestrymen  agree  to,  as  such,  io 
the  carrying  out  of  the  purpose  of  the  meeting. 

Nor  needed  there  any  notice  to  be  given  which  was  not  given.  No 
fact  was  unknown  to  the  majority,  the  knowledge  of  which  might  have 
altered  their  votes.  The  law,  under  which  they  were  assembled,  which 
determined  their  duty  and  the  purpose  of  their  meeting,  they  must  be  pre- 
sumed to  have  known :  and  it  is  satisfactory  to  feel  sure  that  they  did  know 
it.  The  recency  and  the  great  notoriety  of  the  judgment  in  Veley  v.  Bur- 
deTy  12  A.  &  E.  265,  and  the  very  language  of  their  protest,  put  this  be- 
yond a  doubt. 

Neither  can  it  be  said  that  this  is  to  apply  a  rule  of  law,  limited  to  one 
subject  matter,  to  another  and  distinct  class  of  cases.  For  it  is  not  so 
properly  to  be  considered  as  a  rule  of  corporation  as  it  is  one  for  the  order- 
ing of  all  meetings  assembled  to  deliberate  and  vote  on  the  performance 
of  a  definite  duty.  Wherever  the  proceedings  at  such  meeting^  have 
M561  ^^^^  ^^  ^question  before  the  courts  of  common  law  (and  there 
have  been  many  such,  vestry  meetings,  meetings  of  turnpike  trus- 
tees, parish  meetings  for  the  election  of  parochial  officers,)  the  same 
general  rules  have  been  applied  as  grounds  for  deciding  on  their  validity. 
The  chairman  or  president  has  always  been  considered  as  charged  to  ex- 
clude irrelevant  motions,  and  to  admit  voting  only  upon  such  as  are  widiin 
the  purpose  and  competency  of  tlie  meeting. 

The  principle,  indeed,  may  be  best  illustrated  by  the  analogy  drawn- 
firom  electoral  meetings :  but  it  is  in  truth  of  a  very  general  nature,  and 
inseparable  from  the  proceedings  of  any  assembly  convened  for  doing 
some  act  necessary  to  be  done  at  that  meeting.  The  majority  must  do  it ; 
otherwise,  however  necessary,  it  will  be  left  undone.  But  what  majority? 
The  majority  of  those  who  choose  to  take  a  part  in  the  proceedings  of  the 
assembly.  At  almost  every  meeting  of  commissioners  for  executing  pub- 
lic works  and  imposing  rates  for  the  purpose,  it  is  probable  that  the  reso- 
lution is  formed  by  a  small  number  of  those  who  attend,  on  whom  the 
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larger  number  are  content  to  rely.  If  it  were  fi>und  as  a  fact  that  five 
had  passed  the  resolution  in  a  room  containing  twenty,  of  whose  pro* 
ceedings  the  other  fifteen  were  ignorant^  this  would  be  the  undoubted  act 
of  the  whole  meeting,  if  the  proceedings  had  been  conducted  regularly, 
and  no  fraud  were  practised  to  occasion  the  ignorance  of  the  fifteen.  But 
suppose  the  twenty  were  convened  to  do  an  act  which  the  law  required 
them  to  do  at  that  time,  and  the  only  open  question  was  as  to  the  mode 
of  doing  it ;  a  mode  lawful  in  itself  is  regularly  submitted ;  whereupon 
fifteen  declare  that,  though  the  law  has  imposed  the  duty  on  them,  they 
entertain  *so  strong  an  objection  on  grounds  of  conscience  to  the  j^akj 
law  that  they  refuse  entirely  to  concur  in  obeying  it.  What  must 
be  the  consequence  ?  Must  the  law  be  set  at  nought  and  its  requirements 
be  disregarded,  or  must  not  those  who  stand  aloof  be  considered  as  refus- 
ing to  assist  in  the  execution  of  their  duty,  and  leaving  it  to  be  done  by 
the  minority  which  is  desirous  of  doing  what  is  right  ? 

The  learned  judge  so  often  referred  to  put  the  case  of  a  mandamus  (a) 
«to  do  an  act  ordinarily  and  legally  done  by  certain  persons,  as  to  put  a 
corporate  seal  to  an  instrument."  The  case  supposed  of  course  excludes 
the  notion  that  the  seal  is  in  the  custody  of  a  particular  officer,  and  that, 
by  the  charter,  he  only  can  affix  it,  and  that  he  refuses  to  do  so.  That 
would  be  a  case  of  disobedience  to  be  punished :  but  the  act  would  de 
fecto  remain  unperformed.  But,  if  the  act  were  properly  to  be  done  by 
the  majority,  and  the  greater  number  of  those  present  refused  to  concur, 
but  the  lesser  number  did  in  fact  affix  the  seal,  we  should  feel  no  difficulty 
in  saying  that  the  seal  was  well  affixed  ;  that  the  corporation  had  obeyed 
the  writ,  though  the  contumacious  individuals  might  have  laid  themselves 
open  to  proceedings  for  contempt. 

In  the  case  now  before  us,  it  was  the  duty  of  the  chairman  to  have  re- 
fused to  take  the  sense  of  the  vestry  on  that  which  was  called  an  amend- 
ment. But  his  allowing  the  question  to  be  put  cannot  enlarge  the  powers 
of  the  vestry,  nor  prevent  the  opposing  party  from  voting  on  such  matters 
duly  proposed  as  were  within  the  purpose  for  which  they  were  assembled. 
If  the  *punishment  of  interdict  for  refusing  to  make  a  rate  were  r»45Q 
now  available,  might  not  a  minority  prevent  the  infliction  of  so 
heavy  a  sentence  by  acting  as  they  have  done  here,  or  could  they  be  stop- 
ped, because  the  chairman  had  suflereda  vote  to  be  taken  on  an  insensible 
and  irrelevant  motion  ? 

It  has  been  observed  by  high  authority  (6)  that  « this  rate  was  not  pro- 
posed to  the  vestry,  nor  put  by  the  chairman  to  the  vestry ;  there  was  no 
votmg  of  any  kind  thereon."  We  are  dealing  now  only  with  the  record : 
and  that  states  that,  after  the  show  of  hands  taken  on  the  supposed  amend- 
ment, ((the  question  was  then  and  there  put,"  which  must  mean  regularly 
put  by  the  proper  authority,  "  whether  any  other  amendment  was  pro- 
posed."   No  amendment  was  upon  that  moved;  nor  was  the  original 

(a)  Feley  t.  GoOing,  3  Cart  300.  (b)  Ibid.  898. 
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motion  fofmally  again  moved.  In  strictness  of  form,  this  ought  to  have 
been  done :  but,  if  the  first  amendment  was  in  effect  a  withdrawal  of  the 
majority  iBrom  the  meeting,  as  we  clearly  think  it  was,  the  repetition  of  the 
terms  of  the  original  motion  would  have  been  merely  useless.  To  those 
who  had  deliberately  declared,  the  moment  before,  that  they  would  make 
no  rate  whatever,  the  question,  whether  they  would  make  a  rate  of  2s.  in 
the  pound,  could  only  have  exposed  the  chairman  to  ridicule :  it  was  al- 
ready decided  in  the  negative,  for  the  reason  assigned. 

Upon  the  whole,  we  are  of  opinion  that  this  rate  was  well  made :  and, 
consequently,  our  judgment  must  be  for  the  defendants. 

Judgment  for  defendants. 
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ilRGUED  AND  DETERMIIiED 

IN 

THE   QUEEN'S    BENCH, 

IN 

fftUittS  S^etrtn  »n9  Mutation, 

Of  THE  EIGHTH  AND  NINTH  YEAKS   OF  THE  BEIGN   OF  YICTGRIA. 


The  judges  who  usually  sat  in  banc  in  this  term  and  vacation,  were 

Lord  Denman,  C.  J.  Williams,  J. 

Patteson,  J.  Coleridge,  J. 


The  QUEEN  against  MORTLOCK  and  Others.     Thursday,  May  22. 

An  order  of  Quarter  Setrions,  on  diimiflMil  of  an  appeal  against  a  poor  rate,  that  the  appellant 
■ball  pay  costs  « immediately  upon  tenrice  of  this  order  or  a  true  copy  thereof/'  is  valid ; 
far  the  order  is  a  judgment  of  the  sessions,  and  therefore  service  of  the  original,  or  production 
of  it  on  service  of  a  copy,  cannot  be  required. 

On  indictment  for  disobeying  such  order,  wiih  an  averment  that  a  true  copy  of  the  order  was 
served  on  defendants,  and  they  had  notice  of  the  said  order  and  of  the  contents  thereof,  the 
prosecutors  produced  in  court  the  minute  book  of  Quarter  Sessions  in  which  the  order  was 
nitered,  and  a  copy  of  the  order,  on  parchment,  which  was  an  authentic  extract  of  the 
minutes;  and  they  offisred  parol  evidence  that  a  true  copy  of  the  order  was  served  on  the 
defendants,  and  the  contents  of  the  parchment  at  the  same  time  read  over  to  them.  Held^ 
that  (whether  the  parchment  was  an  original  or  not)  parol  evidence  as  to  the  copy  served 
was  admissible  without  notice  to  the  defendants  to  produce  the  copy  itself:  for  the  object  of 
the  evidence  was  only  to  prove  notice  of  the  order,  which  notice  the  copy  was ;  and  therefore 
notice  to  produce  it  was  unnecessary. 

The  order  for  costs  was  made  at  first  without  stating  the  amount,  which  was  left  to  be  ascer- 
tained  by  tlie  derk  of  the  peace ;  the  justices  then  adjourned ;  the  costs  were  taxed,  and  the 
iOMunt  verbally  reported  by  the  clerk  of  the  peace  at  the  adjourned  sitting,  which  was  not 
attended  by  all  the  magistrates  originally  present  The  order  was  there  finally  drawn  up, 
with  the  amount  of  costs  as  taxed. 

QMerv,  by  Coleridge,  J.,  wfatother  the  justicesy  at  the  adjourned  sitting,  had  jurisdiction  to  settle 
the  costs.  But,  evidence  having  been  given,  on  the  trial  of  the  indictment,  that  both  ap- 
pellants and  respondents  had  an  opportunity  of  attending  the  taxation,  and  knew  of  the 
proeeedings  at  the  adjourned  session,  and  took  no  objectioD : 

BtU,  on  motion,  after  verdict  of  guilty,  for  a  new  trial  or  to  enter  a  verdict  for  defendants,  that 
the  irregularis,  if  any,  was  no  ground  for  disturbing  the  verdict 

Indictment,  stating  that,  on,  &c.,  at  the  parish  of  Wicken,  in  the  county 
of  Cambridge,  a  rate  was  made  for  the  relief  of  the  poor  of  the  said  parish : 
That  ^defendants  gave  the  churchwardens  and  overseers  of  Wicken    r«4gQ 
notice  of  appeal,  and  entered  such  appeal  at  the  General  Quarter 
Sessions  for  the  said  county,  which  were  holden  January  6th,  1843 :  and 
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that,  at  the  same  quarter  sessions,  the  appeal  came  on  for  trial,  and  was 
determined.  And  that,  upon  hearing  counsel  on  both  sides,  and  the  evi- 
dence, « the  said  court  there  did  dismiss  the  said  appeal  and  did  confirm 
the  said  rate  or  assessment  so  made  as  aforesaid,  and  did  order  that  the 
said  Robert  Mortlock,"  &c.,  (the  now  defendants,  then  appellants,)  <«  im- 
mediately upon  service  of  the  said  order  or  a  true  copy  thereof,  should 
pay  unto  the  said  churchwardens  and  overseers  of  the  poor  of  the  said 
parish  of  Wicken  the  sum  of  91/.  9^.  lOi.  for  their  costs  and  charges  by 
reason  of  the  said  appeal :"  That  the  said  sum  was  reasonable :  And 
"  that  a  true  copy  of  the  said  order  was  afterwards,  to  wit,  on,"  &c.,  at 
&c.,  <<  personally  served  upon  each  of  them  the  said  R.  M.,"  &c.,  (the  now 
defendants,)  <«  in  the  said  order  named,  and  they  the  said  R.  M.,"  &c., 
«  and  each  and  every  of  them,  then  and  there  had  notice  of  the  said  order 
and  of  the  contents  thereof,  and  were  then  and  there  requested  to  obey 
the  same  as  therein  mentioned,  and  to  pay  the  said  sum  of  91/.  9s\  \^d, 
to  the  said  churchwardens,"  &c.,  for  their  costs,  &c.,  the  same  being  a 
reasonable  sum  in  that  behalf  as  aforesaid.  Nevertheless  the  said  R.  M., 
&c.,  in  the  said  order  respectively  mentioned,  <<did  then  and  there,  upon 
being  so  respectively  served  with  a  true  copy  of  the  said  order  as  afore- 
said, unlawfully,  wilfully  and  contemptuously  neglect  and  refuse  to  pay," 
*4611  *^'J  *^  ^y  ^^  ^^^^  order  they  were  required,  nor  have  they,  or 
any  or  either  of  them,  obeyed  the  said  order,  or  paid,  &c.  In 
contempt  of  the  said  justices,  &c. 

There  were  seven  other  counts,  not  differing  from  the  first  in  any  point 
material  to  this  case.  The  last  two  averred  that,  after  service  of  the  copy, 
the  churchwardens  and  overseers  personally  demanded  the  costs  from  the 
defendants  respectively,  and  required  them  to  pay  the  same  according  to 
the  exigency  of  the  said  order. 

Plea :  Not  guilty. 

On  the  trial,  before  Lord  Abinger,  C.  B.,  at  the  Cambridgeshire  Spring 
assizes,  1844,  Mr.  Pemberton,  the  clerk  of  the  peace,  produced  the 
minutes  of  the  Quarter  Sessions  of  January  6th,  1843,  and  read  the  order 
in  question,  which  was  as  follows : 

«  Cambridgeshire,  (to  wit.)  At  the  General  Quarter  Sessions  of  the 
peace,"  &c.,  <(  holden  at  the  county  courts  in  and  for  the  said  county,  on 
Friday,  the  6th  day  of  January,  in  the  sixth  yea^  of  the  reign,"  &c., 
» before,"  &c.,  (naming  the  chairman  and  six  other  magistrates,)  << and 
others  their  companions,  justices  of  our  said  lady,  the  queen,  assigned,"  &c. 

Ac,  w  appeiu^     \       "  '^^  ^^7  ^^  appeal  was  entered  by  Robert  Mort- 
•nd  I  lock,"  &c.,  « against  a  certain  rate  or  assessment 

^^Z'^w:^A  '^''^^  f«'.  '•>«  '^^li^f  of  *e  poor  of  the  parish  of 
nvpondents."      J  Wicken,  in  the  county  of  Cambridge,  and  bearing 
date  the  31st  day  of  October  last.     And  now,  upon  hearing  counsel  and 
allegations  on  both  sides,  and  the  evidence  produced,  this  court  doth  dis 
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miss  the  said  appeal,  and  doth  confirm  the  said  rate  or  assessment  so 
*made  as  aforesaid,  and  doth  order  that  the  said  Robert  Mortlock,"  r*AM 
&c.,  « immediately  upon  service  of  this  order  or  a  true  copy  thereof,  ^ 
do  pay  unto  the  said  churchwardens  and  overseers  of  the  poor  of  the  said 
parish  of  Wicken  the  sum  of  91/.  9^.  lOd.j  for  their  costs  and  charges  by 
reason  of  the  said  appeal. 

«<By  the  court,  Christopher  Pemberton, 

Clerk  of  the  Peace." 

Mr.  Pemberton  also  deposed,  on  cross-examination,  as  follows :  «  The 
costs  were  not  taxed  during  the  actual  sitting  of  the  sessions,  but  between 
the  time  of  the  court  adjourning  and  its  meeting.  The  order  was  then 
drawn  up  at  the  adjourned  sittings.  I  reported  to  the  magistrates  what  I 
thought  fit  and  proper  costs ;  and  the  court  adopted  it.  I  made  a  verbal 
statement  which  the  court  adopted.  I  gave  both  parties  an  opportunity  of 
attending.  The  present  defendants  did  not  attend.  I  wrote  a  letter  to  Mr. 
Wilkins,  their  solicitor.  The  appeal  was  dismissed  for  want  of  due  notice. 
Mr.  Wilkins,  who  is  now  the  defendants'  attorney,  was  the  person  attend- 
ing the  appeal,  and  was  present  when  the  order  was  made.  There  were 
four  or  five  of  the  magistrates  at  the  adjournment,  who  were  at  the  ori- 
ginal sessions  the  first  day,  viz.  6th  January." 

One  of  the  overseers  of  Wicken  stated  as  follows :  «  On  the  29th  of 
May  I  went  to  Mr.  Mortlock,  one  of  the  defendants.  Mr.  King  was  with 
me :  he  was  clerk  to  Isaacson,  the  attorney  for  the  prosecution.  I  saw 
Mortlock,  the  defendant,  on  the  29th  May.  I  served  him  with  a  copy  of 
the  order,  and  read  over  the  original.  I  asked  him  for  a  sum  of  91/.  95. 
lOd.,  the  sum  mentioned  in  the  order:  he  refused  to  pay  it."  The 
*witness  gave  similar  evidence  as  to  the  other  defendants :  King  r*AjQo 
deposed  that,  on  the  occasions  referred  to,  he  served  each  of  the  ^ 
parties  with  a  paper,  which  he  told  them  was  a  true  copy  of  the  order  of 
sessions,  and  which,  in  fact,  was  a  true  copy ;  and  that  he,  at  the  time  of 
service,  read  to  each  defendant  the  contents  of  a  written  document,  which 
vas  also  a  true  copy  of  such  order,  and  which  writing  (on  parchment)  (a) 
was  produced  on  the  trial  referred  to  by  the  witness  in  giving  his  evidence. 

The  defendants'  counsel  objected :  First,  that  notice  should  have  been 
given  to  the  defendants  to  produce  the  copy  served  upon  them,  and  that, 
ia  default  of  such  notice,  the  prosecutors  could  not  inquire  whether  the 
copy  served  was  a  true  copy  of  the  order  of  sessions :  Secondly,  that  the 
order  was  finally  drawn  up  at  an  adjourned  sessions,  attended  by  part  only 
of  the  magistrates  who  were  present  when  the  order  was  originally  made, 
&nd  that  the  majority  at  the  first  sitting  might  have  been  composed  of  ma- 
gistrates who  were  absent  from  the  second.  The  Lord  Chief  Baron  re- 
senred  leave  to  move,  on  these  points,  to  enter  a  verdict  for  the  defendants. 
Verdict,  Guilty. 


(a)  It  was  nnderatood,  on  the  diffsunion  in  B«ne»  that  tUs  document  wu  fnmiriifld  to  ths 

*^tat«n  by  the  clerk  of  the  peace. 
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Gunningy  in  Easter  term,  1844,  obtained  a  rule  to  show  cause  why  a 
verdict  should  not  be  entered  for  the  defendants,  or  a  new  trial  had,  on  the 
grounds  above  stated ;  or  why  there  should  not  be  a  new  trial,  on  the 
ground  that  the  defendants  had  not  notice  of  the  taxation,  and  did  not 
attend  it :  or  why  the  judgment  should  not  be  arrested,  because  the  in- 
ttAcui  dictment  did  not  ^allege  that  the  original  order  w^as  produced  to 
the  defendants. 

ByleSy  Serjt.,  and  Worlkdge  now  showed  cause.  First,  as  to  the  point 
taken  in  arrest  of  judgment.  If  the  document  actually  served  was  not  an 
original  order,  the  minute  in  the  sessions  book  was  the  original ;  which 
latter  opinion  was  that  of  the  court  in  Rex  v.  Yeovdey^  8  A.  &  £.  806 :  the 
books  of  a  court  cannot  be  carried  about  for  the  purpose  of  giving  notice ; 
and,  that  being  so,  a  copy  is  legitimate  evidence ;  Alivon  v.  Furmval^ 
1  C,  M.  &  R.  277,  S.  C.  4  Tyr.  751.  The  prosecutors  could  only  serve 
that  which  the  clerk  of  the  peace  sent  them  as  the  order.  Many  prece- 
dents of  indictments  for  disobedience  of  orders  have  been  referred  to ;  and 
in  none  of  them  is  it  averred  that,  at  the  time  of  service,  the  original  order 
was  shown ;  Bex  v.  Wade^  1  B.  &  Ad.  861 ;  Rex  v.  Gilkes^  8  B.  &  C.  439 ;  (a) 
Rex  V.  Sopery  3  B.  &  C.  857 ;  Rex  v.  Gash,  1  Stark.  N.  P.  C.  441 ;  Re- 
gina  v.  Crossley,  10  A.  &  £.  132.  In  the  first  three  cases  the  averment 
was  only  that  the  defendants  «  had  notice"  of  the  order.  In  the  last  case 
it  was  merely  stated  that  "  a  copy"  was  «  duly  sent."  It  is  true  that  this 
is  the  mode  in  which  stat.  4  &  5  W.  4,  c.  76,  s.  18,  directs  orders  of  the 
Poor  Law  Commissioners  to  be  served :  but  so,  in  this  case,  the  order  of 
sessions,  as  set  out  in  the  indictment,  directs  that  the  defendants  shall 
pay  «<  upon  service  of  the  said  order  or  k  true  copy  thereof."  In  moving 
for  the  rule,  Rex  v.  Smithies,  3  T.  R.  351,  Reid  v.  Deer,  7  D.  &  R.  612, 
and  Garden  v.  CressweU,  2  M.  &  W.  319,  were  referred  to :  but  those 
*465l  *^^^^  cases  of  motion  for  attachment,  and  in  each  of  them  the 
■*  original  of  the  document  to  be  served,  the  rule  of  court,  the  allo- 
catur, and  the  subpoena,  was  in  the  possession  of  the  party  moving.  Rex  v. 
Kingston,  8  East,  41,  and  Rex  v.  Alnioick,  5  B.  &  Aid.  184,  were  also 
cited :  but  in  the  former,  which  was  the  case  of  an  indictment  for  con- 
tempt, the  order  directed  the  act  to  be  done  «on  service  of  the  said 
order,"  and  the  indictment,  which  was  held  defective,  alleged  no  service 
at  all  on  some  of  the  defendants  who  were  jointly  charged :  in  the  latter 
case  it  was  held  that  an  order  of  removal  was  not  served  when  a  copy  was 
delivered  without  producing  the  original ;  but  there  the  original  was  in 
the  power  of  those  who  attempted  the  service. 

Secondly,  notice  to  produce  the  copy  served  was  unnecessary,  on  the 
three  grounds  stated  by  Bayley,  J.,  in  Colling  v.  Treweek,%  B.  &C. 
394 ;  that  the  instrument  produced  and  that  served  are  duplicate  originals, 
(which  point  is  explained  also  by  Jory  v.  Orchard,  2  B.  &  P.  39 ;)  that 
the  instrument  served  is  itself  a  notice,  and  therefore,  according  to  the 

(a)  See  a  C.  at  Nisi  Priiu,  3  Car.  &  P.  5S. 
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general  rule,  (a)  notice  to  produce  not  requisite ;  and  that,  from  the  v^ry 

nature  of  the  proceeding,  the  party  having  the  instrument  must  know  that 

he  is  charged  with  the  possession  of  it ;  on  which  last  point  Jolley  v. 

Tayhr^  1  Camp.  143;  Hammond  v.  Plank,  Peake,  N.  P.  C.  222, 3d  ed.,  note 

(a)  to  Shaw  v.  Markham,  and  How  v.  Hall,  14  East,  274,  are  authorities. 

Thirdly,  the  adjourned  sitting  at  which  the  order  was  finally  drawn  up 

was,  in  point  of  law,  one  with  the  ^original  session ;  and  this     r*Aaa 

court  will  not  inquire  who  were  present  on  each  occasion.    [Lord     ^ 

Denman,  C.  J.     If  it  is  the  same  sessions,  we  certainly  cannot  inquire 

into  that.]     The  court  will  not,  in  this  stage  of  proceedings,  look  beyond 

the  order  itself,  in  which  nothing  irregular  appears,  for  the  purpose  of 

questioning  its  validity ;  Rex  v.  Mitton,  3  Esp.  N.  P.  C.  200,  note  to 

Gos$  V.  Jackson.  (&)    [Coleridge,  J.     The  decision  there  was  on  motion 

in  arrest  of  judgment.    Suppose  it  had  appeared  here  that  the  final  order 

was  made  when  only  one  justice  was  present,  or  when  all  present  were 

interested,  or  when  the  sessions  had  ended.]     Then  the  order  would  have 

been  without  jurisdiction,  and  might  have  been  removed  by  certiorari  and 

quashed.    In  Bex  v.  Gilkes,  3  Car.  &  P.  52,  Lord  Tente&den  refused 

to  try  the  merits  of  an  order  on  indictment  for  disobeying  it.     [Cole. 

a3)GE,  J.     The  question  here  is  not  on  merits ;  the  objection,  if  any,  is 

to  jurisdiction.]     The  sessions  are  all  one  day.    Four  or  five,  at  least,  of 

the  same  magistrates  were  present  on  the  second  occasion  as  on  the  first. 

The  order  had  been  made ;  it  was  not  open  to  them  to  reverse  it ;  nothing 

remained  but  to  receive  the  report  of  the  clerk  of  the  peace,  and  settle  the 

amount  of  costs.     [Coleridge,  J.     As  you  put  it,  the  order  of  sessions 

was  made  before  the  amount  was  ascertained.    That  would  be  bad.]    The 

sessions  did,  in  effect,  what  this  court  sanctioned  in  Sellwood  v.  Mounty 

1  Q.  B.  726,  (c)  where  Lord  Denman,  C.  J.,  said  :  «<  This  rule"  (that  the 

justices  cannot  delegate  the  duty  of  ascertaining  costs)  <<  will  by  no  means 

prevent  the  court  of  sessions  from  directing  their  officer  to  tax  the  costs 

in  their  aid,  and  *adopting  his  taxation  as  their  own  act,  and  in-     rmAcj 

selling  the  amount  in  their  order."    [Coleridge,  J.     All  is  right     ^ 

here,  if  the  sessions  and  the  adjournment  were  identical.]     Legally  they 

were  so.     [Coleridge,  J.     If  there  had  been  no  application  for  costs  at 

the  first  sitting,  could  it  have  been  made  at  the  adjournment  ?]     The  facts 

make  it  unnecessary  to  determine  that.     [Coleridge,  J.     The  difficulty 

might  be  got  over  by  not  adjourning  till  the  clerk  of  the  peace  had  reported.] 

Lastly,  no  notice  of  taxation  was  necessary,  the  taxation  being  the  act 

of  the  court  itself.    And,  if  the  proceeding  was  improper,  as  taken  ex 

parte,  the  order  should  have  been  brought  up  by  certiorari.     [Lord  Den- 

HAK,  C.  J.    I  think  the  evidence,  as  reported  by  the  Lord  Chief  Baron,  {d) 

shows  notice.] 

!a)  See  Dm  dtnu  Fleming  f.  SomtrtoH,  mii,  ji.  68. 
6)  And  see  Rtgina  ▼.  Sevenoaki,  ant^,  p.  136. 
(r)  Bee  JUgina  r.  Clark,  6  Q.  B.  887.     • 
{a)  The  i tatement,  p.  462,  uite,  is  in  the  wordf  of  hie  lardehip'f  report 
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Prendergast  and  Gunnings  coutra.  It  was  not  admitted  at  the  trial 
that  notice  of  the  taxation  was  given ;  nor  is  it  proved  by  Pemberton's 
evidence ;  and  it  is  against  principle  that  a  party  should  be  brought  into 
contempt  or  otherwise  subjected  to  penalties  by  a  proceeding  taken  be- 
hind his  back ;  Painter  v.  Liverpool  Gas  Company^  3  A.  &  E.  433. 
[Lord  Denman,  C.  J.  I  never  heard  of  costs  at  sessions  being  taxed  io 
court.  The  real  course  is  that  the  order  is  made  for  costs,  all  parties  un- 
derstanding that  the  ta:^ation  will  be  gone  into  by  the  oflScer  ;  and  the 
sessions  adopt  his  decision.]  As  to  the  adjournment :  the  magistrates 
who  heard  the  appeal  were  cognisant  of  all  die  facts  ;  but  there  were  no 
legal  means  by  which  those  who  attended  the  second  sitting  only  could 
*4681  ^^  informed  of  what  passed  at  the  first.  It  *is  no  answer  to  those 
objections  to  say  that  the  court  cannot  now  look  beyond  the  order 
itself.  The  decision  cannot  be  review^ed  as  to  the  merits ;  but  it  may  still 
be  shown  that  no  valid  order  was  made.  If,  for  example,  persons  had 
joined  in  making  it  who  were  not  magistrates  at  all,  the  court  could  not 
refuse  to  notice  that  fact.  The  power  of  justices  in  these  matters  is  limited 
by  statute ;  and,  if  it  has  been  exceeded,  that  cannot  at  any  time  be 
overlooked. 

Then,  as  to  the  indictment.  An  order  to  pay  «  upon  service  of  the 
said  order  or  a  true  copy  thereof"  is  bad  on  the  face  of  it ;  though,  if  an 
order  to  pay  generally  had  been  stated,  that  might  have  been  sufficient 
Service  of  a  document  implies  giving  an  opportunity  to  see  the  original; 
mere  delivery  of  a  copy  is  not  a  legal  service.  Again,  as  to  the  service 
itself,  the  indictment  stated  that  a  true  copy  was  ser\'ed  on  the  defend- 
ants. If  it  had  alleged  merely  that  they  had  notice  of  the  order,  that  per- 
haps might  have  been  sufficient ;  but  here  a  defective  service  is  shown  on 
the  record.  No  precedent  has  been  found  in  which  service  of  a  copy  was 
alleged,  without  showing  production  of  the  original.  [Lord  Denman,  C.  J. 
Stat.  17  G.  2,  c.  38,  s.  4,  empowers  the  justices,  on  appeal  against  a 
rate,  to  award  costs  in  the  same  manner  as  they  are  empowered  so  to  do, 
by  Stat.  8  &  9  W.  3,  c.  30,  s.  3,  on  appeals  against  orders  of  removal ; 
and,  in  the  latter  case,  <<  a  true  copy  of  the  order"  for  costs  is  the  docu- 
ment on  which  a  justice  may  act.]  That  is  only  where  the  party  liable 
resides  out  of  the  jurisdiction  of  the  sessions,  and  a  justice,  within  whose 
jurisdiction  the  party  resides,  is  called  upon  to  enforce  their  order.  [Pat- 
*469l  ''^^^^j  J*  What  do  you  say  is  the  order  ?  If  it  is  *the  minute 
■*  book  of  the  sessions,  you  cannot  expect  that  to  be  carried  about.] 
There  may  be  a  difficulty ;  but  it  lies  upon  the  prosecutors.  They  an; 
bound  to  point  out  an  original  and  a  true  copy  ;  to  prove,  as  in  the  case 
of  service  of  a  subpoena,  (2  Russ.  on  Crimes,  945,  3d  ed.,)  that  the  copy 
was  served,  and  the  original  at  the  same  time  shown.  [Patteson,  J.  If 
nothing  is  given  out  to  the  prosecutor  as  the  judgment,  what  can  he 
show }  WiGHTMAN,  J.  While  the  judgment  remains  with  the  sessions, 
their  minute  is  the  evidence  of  it :  when  it  has  to  be  removed  they  make 
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up  a  record.  Patteson,  J.  If  you  had  to  serve  a  party  with  a  judgment 
of  this  court,  what  original  could  you  show  ?  Lord  Deitman,  C.  J.  The 
overseer  stated  in  his  evidence  that  he  served  a  copy  and  read  over  the 
original.  I  suppose  that  was  what  he  received  from  the  clerk  of  the 
peace.]  It  appears  from  Rex  v.  Yeoveley^  8  A.  &  £.  806,  that  there 
conld  have  been  no  original  but  the  sessions'  book.  Whatever  might  be 
the  original  order  here,  there  was  no  proof  that  a  document,  being  the 
original,  was  produced  to  the  defendants  ;  therefore  Rex  v.  Alnwick^  5  B. 
&  Aid.  184,  is  a  direct  authority  for  them. 

As  to  the  necessity  of  notice  to  produce,  it  has  been  held  in  civil  cases 
that  an  instrument  might  be  proved  without  notice ;  but  that  has  been 
where  the  exact  terms  of  it  were  not  material :  as  in  How  v.  Hall^  14  East, 
274,  where  the  action  was  trover  for  a  bond,  and  the  court  said  that,  with- 
out notice  to  produce,  parol  evidence  might  be  given  of  an  instrument 
answering  the  general  description  in  the  declaration ;  but  this  does  not 
apply  *where  the  question  of  liability  depends  upon  the  words  of  rt^^Q 
the  document.  And,  in  Rex  v.  Haworthy  4  Car.  &  P.  254,  where  ^ 
the  prisoner  was  indicted  for  forging  a  deed  of  release,  and  he  had  ob- 
tained possession  of  it,  parol  evidence  of  the  contents  was  held  inadmis- 
sible, no  timely  notice  to  produce  having  been  given.  So,  too,  in  Rex  v. 
EUicombey  5  Car.  &  P.  522,  where  the  indictment  was  for  setting  fire  to 
a  house  with  intent  to  defraud  the  Sun  Fire  Office,  Littledale,  J.,  after 
conference  with  Park,  J.,  refused  to  admit  parol  evidence  of  the  policy, 
the  notice  to  produce  being  insufficient,  though  it  was  contended  <<  that 
the  intent  laid  in  the  indictment"  «  was  such  a  notice  in  pleading  as  to 
dispense  with  the  necessity  of  a  notice  to  produce." 

Lord  Dbnman,  C.  J.  There  is  no  ground  for  arresting  the  judgment. 
The  indictment  alleges  an  order  of  the  Quarter  Sessions  to  pay  «*  upon 
service  of  the  said  order  or  a  true  copy  thereof,"  and  states  that  a  true 
copy  of  the  order  was  served.  That  is  perfectly  sufficient.  It  is  not 
denied  that  a  general  allegation  of  an  order  to  pay  on  notice  of  such  order 
would  have  been  sufficient,  with  an  averment  of  notice  given.  The  lan- 
guage used  here  may  be  translated  into  the  same  words  :  and  the  case,  on 
this  point,  is  the  same,  whether  the  minute  book  or  the  order  drawn  up 
on  parchment  be  the  original.  As  to  the  evidence :  there  was  no  need  of 
a  notice  to  produce  the  copy  served.  That  which  is  called  by  one  witness 
the  original,  and  by  another  a  true  copy,  was  read  over  to  the  defendants, 
and  a  copy  of  it  left  with  each.  The  only  object  of  the  proof  was  to  show 
notice  of  the  order :  and  a  notice  to  produce  the  paper  served  would  have 
been  notice  to  produce  a  *notice  of,  which  is  never  required.  The  rmAji 
judgment  of  sessions  as  to  the  costs  was  good.  The  magistrates 
mast  be  taken  to  have  ordered,  in  the  first  instance,  in  the  presence  of  all 
the  parties,  that  the  defendants  should  pay  such  costs  as  the  officer  might 
find  to  be  due.  If  the  taxation  had  been  a  proceeding  behind  the  back 
of  one  party,  it  would  have  been  bad ;  but  I  think  the  result  of  the  evi 
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dence  is  that  both  had  the  opportunity  of  attending.  Mr.  Pemberton 
states  that  he  wrote  a  letter  to  the  defendants'  solicitor ;  and  it  might  have 
been  objected  at  the  trial  that  the  letter  was  not  produced ;  but  this  was 
not  done  ;  and  many  irregularities  pass  in  that  way  on  a  trial  which  might 
be  corrected  if  pointed  out  at  the  time,  but,  unless  the  objection  is  noted 
at  the  trial  as  the  groundwork  of  a  future  application  to  the  court,  it  goes 
for  nothing.  The  result  of  the  evidence,  therefore,  is,  that  the  justices 
dismiss  the  appeal  with  costs,  and  say  to  the  parties  :  <<  The  clerk  of  the 
peace  will  settle  the  amount,  and  it  will  be  inserted  in  the  order  after- 
wards: are  you  content?"  and  they  make  no  objection.  If  the  officer 
had  been  guilty  of  any  impropriety  in  the  taxation,  he  might  have  been 
called  to  account  for  it :  but  no  such  complaint  was  made. 

Patterson,  J.    As  to  the  last  point,  not  only  had  the  parties  an  oppor- 
tunity of  attending  the  taxation,  but  it  would  seem  that  Mr.  Pemberton 
stated  the  amount  of  costs  in  court  when  they  might  have  objected  and 
did  not.    As  to  the  evidence :  the  question  raised  as  to  production  of  the 
original  order  brings  the  case  to  this  point,  whether  the  order  of  sessions, 
to  pay  on  service  of  the  original  order  or  a  true  copy,  was  itself  good  or 
M721     *^^^  *  ^^^  ^  think  it  was  good.     I  do  not  know,  from  the  evidence, 
whether  the  minute  book  or  the  parchment  was  the  order ;  whe- 
ther it  was  entered  in  extenso  on  the  minute  book,  or  was  fully  drawn  up 
for  the  first  time  when  written  upon  the  parchment.     If  the  book  was  the 
original,  it  could  not  be  shown  at  the  time  of  service ;  if  the  parchment  was 
the  original,  its  contents  were  read  over.     No  notice  to  produce  the  copy 
served  could  be  necessary.     The  object  of  a  notice  to  produce  is  to  let 
in  secondary  evidence  ;  but  of  what,  in  this  case,  was  secondary  evidence 
to  be  offered  ?     The  original,  whether  it  was  the  minutes  or  the  parch- 
ment, was  in  court :  the  document  to  which  the  parol  evidence  related 
was  only  a  copy ;  and  to  say  that  notice  must  be  given  to  let  in  evidence 
of  the  service  of  that  piece  of  paper  is,  in  effect,  insisting  upon  notice  to 
produce  a  notice. 

Williams,  J.  Whether  the  minutes  or  the  parchment  were  the  origi- 
nal,  it  is  clear  that  notice  to  produce  the  copy  was  unnecessary.  If  that 
which  was  handed  to  the  parish  officer  by  the  clerk  of  the  peace  was  the 
original,  it  was  shown ;  the  officer  must  have  meant  that  document  when 
he  stated  that  he  read  over  the  original.  To  require  production  of  the 
copy  served  would  have  been  demanding  notice  to  produce  a  notice.  The 
point  as  to  notice  of  taxation  can  be  raised  only  by  deserting  the  report 
of  the  Lord  Chief  Baron  ;  for^  according  to  that,  Pemberton  gave  both 
parties  the  opportunity  of  attending.  If  the  evidence  on  that  point  was 
not  sufficient,  the  objection,  as  my  lord  has  observed,  should  have  been 
taken  at  the  trial.  As  to  the  indictment,  I  think  it  was  a  proper  condition 
*4731  ^"  ^^^  *order,  as  there  stated,  that  the  payment  should  be  made 
on  service  of  the  order,  or  a  true  copy. 

Coleridge,  J.    It  was  a  proper  term  in  the  order,  as  set  forth  on  tbif 
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record,  that  the  order  or  a  copy  should  be  served,  whichever  may  be  deemed 
the  original  order.  An  order  of  Quarter  Sessions  is  not  like  an  order  of 
justices  out  of  sessions:  it  is  the  judgment  of  a  court;  and  that  cannot 
be  carried  about ;  it  is  sufficient  if  a  copy  be  shown.  As  to  the  jurisdic- 
tion to  make  the  ultimate  order,  I  have  had  some  doubt :  but  we  must 
keep  to  the  judge's  report.  I  have  a  strong  opinion  that  we  must  take 
this  order,  as  to  the  amount  of  costs,  as  made  at  an  adjourned  session  ; 
and  I  doubt  whether  an  adjourned  session  could  make  an  order  for  costs 
incurred  on  an  appeal  heard  at  the  original  sessions.  The  inquiry,  whe- 
ther the  same  justices  were  present  at  each,  is  one  which  we  make  for 
many  purposes ;  and  we  might  enter  into  it  here.  But  the  judge's  note 
shows  us  a  state  of  things  amounting  to  a  consent.  The  appeal  is  dis- 
missed with  costs,  to  be  taxed.  The  clerk  of  the  peace  says  that  he  gave 
the  parties  an  opportunity  of  attending,  and  wrote  a  letter  to  the  defend- 
ants' solicitor;  the  letter  was  not  produced,  but  no  objection  was  made  to 
that  on  the  trial :  and  we  must  now  assume  that  the  letter  showed  the  time 
at  which  the  parties  were  to  attend.  Then,  that  which  took  place  at  the 
adjourned  session  was  merely  a  communication  by  him  of  what  had  been 
done  under  these  circumstances.     On  the  other  points  I  have  no  doubt. 

Rule  discharged. 


♦SAMUEL  WHARTON  against  JOHN  WALTON.     Tlmrs^    [•474 

day^  May  22. 

A^  bf  a  written  contract,  agreed  to  take  a  public  houae  of  8.  at  a  certain  rant,  and  tobuj  of  9. 
all  the  beer  which  shoald  be  sold  and  conaumed  on  the  premiaes,  under  a  penalty  of  302.  for 
eveiy  barrel  bought  of  any  other  person ;  and  to  quit  on  six  months'  notice,  under  a  penalty 
of  30/.  per  month  for  holding  over.  At  the  end  of  this  instrument  was  written :  <«  And 
it  is  further  agreed  by  O."  (who  was  not  previously  made  party  to  the  contract,)  **  that  he  will 
hold  himself  responsible  for  any  amount  of  money  which  may  become  due  from  A.  to  8., 
that  is  to  say  to  the  amount  of  36/.''    The  names  of  8.,  O.  and  A.  were  subscribed. 

Hddf  in  an  action  by  8.  against  O.  on  the  guarantee,  that  a  lease  stamp  was  not  sufficient,  but 
that  an  agreement  stamp  was  necessary  in  respect  of  O.'a- guarantee  for  the  payment  of 
penalties. 

Assumpsit  on  a  guarantee.  Plea,  (among  others:)  Non  assumpsit. 
Issue  thereon.  On  the  trial  before  Williams,  J.,  at  the  Chester  Spring 
assizes,  1844,  the  following  agreement,  containing  the  guarantee  declared 
wpon,  was  offered  in  evidence. 

*<  Articles  of  agreement  made  31st  day  of  January,  a.  d.  1843,  between 
Samuel  Wharton  of,"  &c.,  "brewer,  of  the  one  part,  and  James  Walton 
of>"  &c.,  "  agent,  of  the  other  part.  The  said  Samuel  Wharton  doth 
hereby  agree  to  let  to  the  said  James  Walton,  and  the  said  James  Walton 
doth  hereby  agree  tc  take,  all  that  messuage  or  dwelling-house  situate," 
^•)<<with  the  appurtenances,"  &c.,  "occupied  and  used  as  a  public 
house,  and  commonly  called  or  known  by  the  name  of  the  Old  Ship,  and 
late  in  the  possession,"  &c.y  "  for  one  whole  year  from  the  25th  day  of  De« 
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cember,  1842,  now  last  past,  and  at  the  expiration  of  the  said  term  from 
year  to  year  so  long  as  the  said  parties  shall  agree,  at  and  under  the  yearly 
value  of  18/.  as  for  rent ;  and  a  further  sum  of  18/.  for  a  stable  and  to- 
wards" repairs,  &c.,  and  2/.  48,  for  insurance :  « the  said  several  sums  to 
be  paid  by  four  equal  quarterly  payments,"  &c.,  (on  the  usual  quarter 
days ;  first  payment  to  be  considered  due  25th  December,  1842 :)  «  And 
the  said  James  Walton  doth  hereby  promise  and  agree  with  the  said  S. 
*4751     Wharton,  his  heirs,  executors,  administrators  and  ^assigns,  that  he 
the  said  James  Walton  shall  and  will  well  and  truly  pay  or  cause 
to  be  paid  to  the  said  S.  Wharton,  his  executors,"  &c.,  "the  said  clear 
yearly  rent  or  sum  of  18/.,  the  further  sum  of  18/.,  and  the  sum  of  21, 4*.,  at 
the  days  and  times  and  in  manner  aforesaid,  free  from  all  deductions  whatso- 
ever :  And  shall  and  will  pay,"  &c.,  all  levies,  taxes,  &c.,  on  the  premises : 
«<  And  «hall  and  will  keep  the  premises  in  good  and  substantial  order,  repair 
and  condition,  and  so  leave  the  same  at  the  end  of  the  said  tenancy,  and 
shall  and  will  make  no  alteration  in  the  said  premises  without  having  first  ob- 
tained the  consent  in  writing  of  the  said  S.  Wharton,  his  heirs,"  &c. :  «  And 
shall  and  will  from  time  to  time,  and  at  all  times  during  the  said  term,  buy 
and  take  all  the  ale,  beer,  porter  and  other  malt  liquor  which  shall  be  sold 
and  consumed  on  the  said  premises  by  the  said  James  Walton,  his  execu- 
tors," &c.,  «  or  his  or  their  customers,  from  the  said  S.  Wharton,  or  shall 
and  will  pay  unto  the  said  S.  Wharton,  his  executors,"  &c.,  "  the  sum  of 
30/.  as  liquidated  damages  for  each  and  every  barrel,"  &c.,  bought  of  any 
other  person :  «  and  that  it  shall  be  lawful  for  the  said  S.  Wharton,  his 
heirs,  or  assigns,  or  his  or  their  agent,  to  gi\e  notice  to  the  said  James 
Walton,  his  executors,  administrators  or  assigns  to  quit  the  said  premises 
at  the  expiration  of  six  months  from  the  time  of  receiving  such  notice ; 
and,  if  the  said  James  Walton,"  &c. ;  liquidated  damages  to  be  30/.  per 
month,  for  holding  after  notice :  «  And  the  said  James  Walton  further 
agrees  to  pay  the  said  S.  Wharton  for  all  ale,  porter,  beer  and  other  malt 
liquor,  drawn  or  sold  or  consumed  on  the  said  premises,  once  a  month, 
that  is  to  say  in  the  first  week  of  every  month,  and  in  default  thereof  the 
•4761     ^^^^  James  *Walton  shall  be  excluded  from  all  benefits  arising 
from  or  in  the  shape  of  discount  or  any  other  abatements  there- 
from.    And  it  is  further  agreed  to  by  John  Walton  of,"  &c.,  «  gentleman, 
father  of  the  said  James  Walton,  that  he  the  said  John  Walton  will  hold 
himself  responsible  for  any  amount  of  money  which  may  b«?come  due 
from  the  said  James  Walton  to  the  aforesaid  S.  Wharton,  that  is  to  say  to 
the  amount  of  36/.     As  witness  the  hands  of  the  said  parties,  this  1st  daj 
of  February,  1843."    Signed  by  plaintiff,  defendant,  and  James  Walton. 
This  document  was  stamped  only  with  a  305.  stamp,  as  a  lease.    J^' 
visj  for  the  defendant,  objected  that  the  stamp  was  insufficient,  for  that 
the  instrument  contained,  in  addition  to  the  lease,  an  agreement  by  Jamtf 
Walton  to  take  all  his  beer  from  the  plaintiff,  and  an  agreement  of  gQ^ 
trantee  by  the  defendant ;  each  of  which  required  a  distinct  ?.gr  emetf 
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stamp.  The  learned  judge  reserved  leave  to  move  to  enter  a  nonsuit  on 
this  point.  It  was  also  objected  that  the  agreement  did  not  show  any 
consideration  for  the  guarantee,  and  that  the  declaration  did  not  set  forth 
the  guarantee  correctly :  but  these  latter  points  are  not  further  noticed,  the 
decision  of  the  court  not  having  turned  upon  them.  Jervis^  in  Easter 
term,  1844,  obtained  a  rule  to  show  cause  why  a  nonsuit  should  not  te 
entered,  or  a  new  trial  had. 

E.  V,  WUliams  and  Welshy  now  showed  cause.     The  lease  stamp  was 
sufficient.     The  agreement  by  James  Walton  to  purchase  beer  was  inci- 
dent to  the  lease  of  a  public  house,  as  the  covenant  to  build  or  insure  is 
to  a  common  lease  ;  and  the  defendant's  guarantee  was  indissolubly  con- 
nected with  the  agreements  of  the  lessee,  to  pay  the  rent  and  to  pay  for 
the  beer:  it  was,  in  *fact,  part  of  the  consideration  for  granting     pj^-^-r 
the  lease.      In  Price  v.  Thomas,  2  B.  &  Ad.  218,  the  plaintiff    '• 
demised  land  to  Hammond  by  indenture  of  lease  to  which  the  defendant 
was  party :  Hammond  and  the  defendant  covenanted  to  pay  the  rent ;  but 
all  the  other  covenants  were  between  the  plaintiff  and  Hammond  only. 
This  court  held  that  no  separate  stamp  was  necessary  for  the  defendant's 
part  of  the  agreement,  the  lease  being  the  principal  to  which  his  covenant 
was  the  accessory.     Lord  Tenterden  said  that,  if  the  covenant  <«  had  in- 
troduced matter  no  way  connected  with  the  demise,  but  wholly  distinct 
and  independent,"  the  objection  might  have  prevailed,  but,  that  not  being 
so,  the  lease  stamp  was  sufficient.     [Patteson,  J.     The  defendant  there 
was  liable,  in  the  first  instance,  on  the  only  covenant  to  pay  rent.]     The 
court  did  not  ground  their  judgment  on  that  reason.     And  Park,  J.,  ob- 
served that  the  defendant's  covenant  was  part  of  the  consideration  for 
granting  the  lease.     In  Corder  v.  Drakeford,  3  Taunt.  381,  which  was  an 
action  for  the  price  of  fixtures  sold,  the  plaintiff  put  in  an  agreement  for 
the  sale,  containing  also  a  demise  of  premises  on  which  the  fixtures  were, 
and  stamped  as  an  agreement ;  but  the  court  held  that  the  instrument 
ought  to  have  been  stamped  as  a  lease,  because  the  contract  of  sale  was 
auxiliary  to  the  contract  of  demise.     [Coleridge,  J.     They  did  not  de- 
cide that  both  stamps  were  not  necessary.]     Stetid  v.  Liddardy  1  Bing. 
196,  also  shows  that  the  guarantee,  for  the  purpose  of  stamping,  is  a  trans- 
action not  separable  from  the  other  agreements.     And,  further,  the  guaran- 
tee here  is  exempt  from  duty  *by  stat.  55  G-  3,  c.  184,  sched.  part  i.     r»47Q 
tit.  Jlgreement^  because  it  relates  to  the  sale  of  goods.     [Patte- 
son, J.    The  amount  guarantied  may  «  become  due"  for  goods  or  for  rent.] 
Jeruw  and  Townsend,  contri.     First,  if  the  agreement  had  consisted 
only  of  the  stipulations  between  the  plaintiff  and  James  Walton,  a  further 
stamp  would  have  been  necessary.     The  contract  by  James  Walton  to 
purchase  his  beer  of  the  plaintiff,  and  that  under  a  penalty  in  case  of  de- 
feult,  is  not  incident  to  the  demise,  like  an  agreement  to  insure  or  to  repair. 
So,  in  Clayton  v.  Burtenshaw,  5  B.  &  C.  41,  where  the  defendants  agreed 
to  take  of  the  plaint«fk  a  house  and  shop  at  a  certain  rent,  and  also  to  take 
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the  stock  in  trade  and  the  fixtures,  Littledale,  J.,  held  that,  if  the  prin- 
cipal contract  were  a  lease,  still  a  lease  stamp  was  insufficient,  because 
the  instrument  contained,  besides  the  words  of  demise,  a  contract  by  deed 
for  the  sale  of  goods :  «  The  fixtures  might  be  accessory  to  the  house,  but 
the  goods  were  not  so,  and  were  not  the  subject  matter  of  the  demise.'^ 
Then  as  to  the  guarantee :  if  it  had  been  merely  for  payment  of  the  rent, 
it  might,  perhaps,  have  been  ancillary  to  the  contract  of  demise  ;  if  merely 
for  payments  in  respect  of  goods,  it  might  have  been  exempt  from  duty  on 
that  ground ;  but  it  is  a  guarantee  also  for  whatever  may  become  due  to 
the  amount  of  36/.  for  penalties.  If  it  is  a  limited  guarantee  for  36/., 
(which  may,  however,  be  disputed,)  it  is  liable  to  stamp  duty,  at  least  as 
a  guarantee  for  payment  of  money  to  that  amount.  In  any  view,  it  is  a 
supplemental  agreement,  and  no  part  of  the  consideration  for  granting  the 
lease. 

*4791        *I^rd  Denman,  C.  J.     This  is  a  clear  and  simple  objection. 
One  party  agrees  to  pay  penalties,  and  that  payment  is  guaran- 
tied by  another.     That  agreement  requires  a  stamp. 

Patteson,  J.  This  is  not  a  joining  in  the  principal  covenant,  as  the 
defendant  had  done  in  Price  v.  TTiomaSj  2  B.  &  Ad.  218,  but  a  separate 
thing ;  a  distinct  agreement  by  the  defendant  to  guarantee  the  payment 
of  money. 

WiLx«iAMs  and  Coleridge,  Js.,  concurred.  Rule  absolute. 


WORTHINGTON,   Administrator,  &c.,  of  ANN  DUNCALF,  against 

GRIMSDITCH.     Friday,  May  23. 

A.,  an  attorney,  being  indebted  to  B.  in  several  ■urns  on  bond,  and  simple  contract,  hearing 
interest,  from  time  to  time  stated  accounts  with  B.  in  which  he  debited  himself  with  the 
interest,  and  took  credit  for  payments  which  he  made  from  time  to  time,  on  account  of  fi<, 
for  the  rent  and  tithes  of  a  farm  occupied  by  B.,  and  other  disbunements.  The  latest  of 
these  aoconnts  was  stated  in  1823 ;  and  a  balance  was  struck  therein  in  favour  of  B.:  up  to 
that  time  the  rents  and  tithes  had  nearly  balanced  the  interest;  but  the  rents  werr  then 
considerably  reduced.  Afterwards  A.,  who  took  considerable  part  in  the  management  of 
B.'s  afiairs,  continued  to  pay  the  rents  and  tithes  on  B.'s  account,  and  stated  a  further  §&> 
count  with  B.  in  writing,  in  which  he  took  credit  for  the  payment  of  rent  and  tithes,  bat  in- 
serted no  item  on  the  debit  side.  The  latest  account  stated  was  in  1842.  B.,  in  1843,  sued 
A.  for  the  sums  due  on  simple  contract,  and  interest  thereon. 

Held  that  the  facts  above  stated  were  evidence  for  the  jury,  from  which  they  might  find  that 
the  payments  of  rents  and  tithes  since  1823  were  payments  made  on  account  of  the  interest 
due  on  the  simple  contract  debts,  so  as  to  take  the  case  out  of  the  statute  of  limitatioTA. 

Declaration,  December  30th,  1843,  in  debt  for  money  lent  to  de- 
fendant by  the  intestate  and  M.  D.  whom  intestate  survived :  counts  for 
money  had  and  received,  for  interest,  and  on  an  account  stated.  The  de- 
fendant pleaded,  with  other  pleas,  the  Statute  of  Limitations.  Issae 
thereon.  On  the  trial,  before  Williams,  J.,  at  the  Chester  Spring  assizes, 
*4801  ^^^'  ^^  ^appeared  in  evidence  that  the  intestate  and  her  sistei 
M.  D.  jointly  rented  and  occupied  a  farm  from  1806  to  the  death 
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of  M.  D.  in  1839 :  the  defendant  was  a  relative  of  the  sisters,  was  em- 
ployed hj  them  as  their  solicitor,  and  took  a  considerable  share  in  the 
management  of  their  affairs.     Regular  accounts  in  his  handwriting  from 
1817  to  1823  were  given  in  evidence  by  the  plaintiff,  in  which  the  de- 
fendant charged  himself  with  the  interest  on  several  sums  for  which  he 
was  debtor  to  them,  some  being  due  on  bond  and  some  on  simple  con- 
tract ;  taking  credit  for  various  payments  for  the  rent  and  tithes  of  the 
form  and  other  disbursements  on  their  behalf,  which  he  deducted  from  the 
interest  account.    The  last  account  so  stated,  in  1823,  showed  a  balance, 
for  interest  then  due  from  him,  of  62/.  3;.  6^d,     At  this  period  the  rent 
of  the  farm,  which  down  to  that  time  had  nearly  balanced  the  interest, 
i^as  considerably  reduced,  and  no  subsequent  statement  of  an  account  on 
both  sides  was  produced  :  but  in  1842,  after  the  death  of  both  sisters,  de- 
fendant stated  an  account  in  writing,  (which  the  plaintiff  gave  in  evidence,) 
headed  «  Rents  and  tithes  paid  by  Mr.  Grimsditch  on  account  of  the  late 
Miss  Duncalf."    By  this  it  appeared  that,  from  December,  1826,  to  De- 
cember, 1841,  he  had  half-yearly  paid  the  rent  of  the  farm  to  the  land- 
lord, on  account  of  the  intestate.     There  were  no  items  on  the  debit  side 
of  this  account;  and  the  payments  for  which  he  thus  took  credit  were 
proved  to  have  been  made  in  fact  by  him  on  account  of  the  intestate  and 
her  sister.     On  behalf  of  the  defendant  it  was  contended  that  there  was 
no  evidence  to  take  the  case  out  of  the  Statute  of  Limitations.     The  learned 
judge  thought  there  was  evidence  for  the  jury ;   and,  reserving  leave 
to  the  defendant  to  move  to  enter  a  verdict  on  the  last  issue  upon  this 
•objection,  left  it  to  the  jury  to  say  whether  the  payments  by  de-     r»48i 
fendant  since  1825  were  payments  on  account  of  the  interest,  in 
which  case  alone  they  would  take  the  present  claim  out  of  the  statute. 
Verdict  for  plaintiff  on  all  the  issues. 

Evans^  in  Easter  term,  1844,  obtained  a  rule  nisi,  pursuant  to  tlie  leave 
resented. 

Wdsby  now  showed  t;ause.  (a)    The  earlier  statements  of  account  show 
that  down  to  1823  the  rent  and  other  payments  by  the  defendant  were 
regularly  set  off  against  the  interest :  that  is  some  evidence  of  a  mutual 
arrangement  having  existed  at  that  time,  for  the  defendant  to  make  such 
payments  out  of  the  interest;  Ashby  v.  JameSj  11  M.  &  W.  542.     The 
defendant  continued  to  make  those  payments  regularly  from  that  time  until 
1842;  that  is  evidence  that  the  arrangement  continued  until  then.     This 
is  not  reUed  on  as  a  part  payment  of  the  principal,  but  as  a  recognition 
by  payment  of  interest,  which  is  not  affected  by  stat.  9  G.  4,  c.  14.     Pay- 
ments which  were  regularly  made  every  half  year  must  have  been  on  some 
account ;  on  whtU  account,  as  is  observed  by  Paeke,  B.,  in  Waugh  v.  Cope, 
6  M.  &  W.  824,  827,  is  a  question  of  fact.     In  Waters  v.  Tompkins,  2  C, 
M,  &R,  723, 726,  S.  C.  Tyr.  &  G.  137,  Parke,  B.,  in  delivering  the  judg- 
ment of  the  Court  of  Exchequer,  after  pointing  out  the  effect  of  part  pay- 

(a)  Before  Lord  Denmio,  C.  J.,  Petteeon,  Coleridge,  and  Wiltiams,  Ji. 
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ment  and  payment  of  interest,  proceeds  as  follows.  «  But  if  the  payment 
of  a  sum  of  money  is  proved  as  a  fact,  and  not  by  a  mere  admission,  there 
is  nothing  which  requires  the  appropriation  to  a  particular  account  to  be 
*4821  P^^^^  *^y  ^^  express  declaration  of  the  party  making  it  at  the 
time ;  such  appropriation  may  be  shown  by  any  medium  of  proo(^ 
and  many  instances  might  be  put  of  full  and  cogent  proof  of  such  appro- 
priation, where  nothing  was  said  at  the  time  by  the  debtor." 

Evans  and  E.  V.  WUliamSy  contra.     The  plaintiflfs  evidence  showed 
the  defendant  to  have  been  at  one  time  indebted  to  the  intestate  and  her 
sister  on  two  different  accounts,  on  bond,  and  for  money  lent  by  them :  to 
which  account  are  unexplained  payments  to  a  third  party  to  be  referred  ^ 
In  Holme  v.  Green^  1  Stark.  N.  P.  C.  488,  an  action  on  a  promissory  note, 
it  was  attempted  to  take  the  case  out  of  the  Statute  of  Limitations  by  show- 
ing that  a  joint  maker  of  the  note  had  made  a  payment  to  the  holder  within 
six  years,  and  throwing  it  upon  the  defendant  to  prove  that  such  payment 
was  not  on  account  of  the  note :  but  Lord  Ellenborough  refused  to  per- 
mit this,  and  observed  that,  if  such  a  practice  were  allowed,  «  it  would 
operate  as  a  recipe  for  taking  a  case  out  of  the  statute,  by  means  of  obscure 
and  unsatisfactory  evidence."     In  Tippets  v.  Heane^  1  C,  M.  &  R.  252, 
S.  C.  4  Tyr.  772,  Parke,  B.,  said,  ««In  order  to  take  a  case  out  of  the 
Statute  of  Limitations  by  a  part  payment,  it  must  appear,  in  the  first  place, 
that  the  payment  was  made  on  account  of  a  debt.     That  was  lefl  in  am- 
biguity in  the  present  case.     Secondly,  it  must  appear  that  the  payment 
was  made  on  account  of  the  debt  for  which  the  action  is  brought.     Here, 
the  evidence  does  not  show  any  particular  account  to  which  the  payment 
was  applicable.     The  jury  seem  to  have  considered  it  as  a  psiyment  of 

^^48^1     *P^^^  ^^  ^^  ^^^^  ^^  question ;  and  perhaps,  as  there  was  no  other 
account  found  to  have  been  in  existence  between  the  parties,  they 
might  be  warranted  in  so  doing.     But  the  case  must  go  further ;  for  it  is 
necessary,  in  the  third  place,  to  show  that  the  payment  was  made  as  part 
payment  of  a  greater  debt,  because  the  principle  upon  which  a  part  pay- 
ment takes  a  case  out  of  the  statute  is,  that  it  admits  a  greater  debt  to  be 
due  at  the  time  of  the  part  payment."     This  reasoning  applies  with  still 
greater  force  to  the  case  now  before  the  court,  in  which  there  is  a  similar 
ambiguity  as  to  the  payments  being  on  account  of  any  debt,  and  there  was 
an  existing  debt  on  bond,  not  the  subject  of  the  present  action.     In  MUls 
V.  FowkeSy  5  New  Ca.  465,  (a)  it  was  held  *hat,  where  a  debtor  owes  his 
creditor  some  debts  from  a  period  longer  than  six  years,  and  others  from 
a  period  within  six  years,  and  pays  a  sum  without  appropriating  it  to  any 
particular  debt,  such  payment  will  not  of  itself  operate  as  a  payment  on 
account,  to  take  the  earlier  debts  out  of  the  Statute  of  Limitations.    The 
present  is  an  attempt  to  give  to  a  set-ofT  the  effect  of  a  payment  on  a  spe- 
cific account.     The  cases  on  the  effect  of  an  open  account,  as  regards  the 
Statute  of  Limitations,  are  collected  in  note  (i)  to  Webber  v.  TlviU^  2  Wins 

(a)  See  tlao  Bum  ▼.  BoulUm,  S  Com.  B.  476. 
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Saund.  127  c,  6th  ed.  It  need  not  be  contended  that  an  open  account 
will  in  no  case  bar  the  statute :  there  might  be  an  express  agreement  to 
pay  the  rent  out  of  the  interest :  but  in  the  present  case  there  is  no  evi- 
dence of  any  such  agreement ;  the  amounts  of  interest  and  of  the  defend- 
ant's payments  differed  considerably  during  the  period  in  question,  and 
never  tallied  exactly.  Cur.  adv.  vrdL 

*Lord  Denman,  C.  J.,  in  the  same  term,  (June  6th,)  delivered     r«4Q4 
the  judgment  of  the  court.  ^ 

The  question  here  turns  upon  the  effect  of  certain  payments  to  take  the 
case  out  of  the  Statute  of  Limitations.     The  action  is  for  money  lent.     The 
payments  relied  on  are  not  put  as  part  payments  of  the  principal,  but  pay- 
ments of  the  interest.     There  is  no  direct  evidence  of  their  having  been 
made  expressly  as  such ;  nor  were  they  payments  to,  but  for,  tlie  intestate 
and  her  sister  first,  and  latterly  for  her  alone,  she  having  survived  ;  and 
the  question  is,  whether  there  be  any  evidence  that  they  were  made  in  that 
diaracter  by  their  direction,  or  treated  between  them  and  the  defendant 
as  such  ;  for,  independently  of  any  such  evidence,  they  would  in  them- 
selves be  matter  of  set-off,  not  payment,  and  so  not  bar  the  statute.     They 
may,  however,  have  that  effect  in  more  ways  than  one.     Where  there  are 
accounts  with  items  on  both  sides,  the  going  through  them  and  striking  a 
balance  converts  the  set-off  into  payment,  as  was  said  by  Alderson,  B., 
in  Ashby  v.  JameSy  11  M.  &  W.  642.     So,  by  agreement  between  the  par- 
ties, the  payment,  by  the  debtor,  of  money  owing  by  the  creditor  to  a  third 
person  may  be  a  mode  of  payment  either  of  interest,  or,  in  part,  of  the 
principal,  to  the  creditor ;  and  such  agreement,  like  any  other,  may  be 
proved  by  implication,  or  course  of  dealing,  or  ratification,  as  well  as  by 
express  and  previous  direction. 

The  cases  referred  to  were  generally  cases  of  part  payment,  not  payment 
of  interest.     In  one  of  the  last  of  them,  Waugh  v.  Cope,  6  M.  &  W.  827, 
Pabke,  B.,  properly  intimated  that  the  character  of  such  payment  may  be 
rather  matter  of  evidence  than  of  law.     The  same  *observation     ^#405 
applies  very  generally ;  certainly  in  this  case.     The  question  will     ^ 
always  turn  on  the  distinction  between  cross  demands  and  set-off,  on  the 
one  hand,  and  part  payment  on  the  other,  a  distinction  clear  enough  in 
principle,  but  dependent  for  its  application  on  facts,  and  therefore  not  al- 
>^ays  applicable  with  ease.     The  payments  here  relied  on  are  of  rent  and 
littles  for  the  house  and  lands  which  the  intestate  occupied.     From  the 
accounts  put  in,  it  should  seem  that  the  first  payment  w^s  without  any  ex- 
press authority ;  but,  in  subsequent  accounts  put  in,  the  rent  and  tithes 
paid  are  treated  as  deductions  from  the  sum  due  for  interest,  and  as  having 
been  paid  for  the  intestate  ;  and  they  are  classed  with  cash  payments  on 
account.    After  this  the  direct  interest  account  disappears,  but  the  defend- 
ant states  accounts  on  one  side  only,  in  which  he  charges  the  rents  as  paid 
for  the  intestate.    In  the  early  periods  the  interest  and  the  rents  nearly 
l>alanced  each  other  in  amount ;  in  later  periods,  by  a  lowering  of  the  rents, 
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the  interest  exceeded.  The  defendant  appears  to  have  been  related  to  the 
sisters,  and  to  have  taken  a  considerable  share  in  the  management  of  their 
afiairs.  It  is  unreasonable  to  say  that  all  these  circumstances  were  not 
evidence  to  be  submitted  to  the  jury,  from  which  they  might  draw  the 
conclusion  that,  in  the  payments  the  defendant  made,  he  acted  as  the  agent 
of  the  intestate  and  her  sister,  applying  to  the  discharge  of  these  demands 
on  them,  by  their  authority,  money  in  his  own  hands  which  was  due  to 
them  from  himself  on  the  interest  account. 

Rule  discharged,  (a) 

(a)  Reported  by  Robert  Hall,  Eiq. 


•486]     *MAYnELD  against  ROBINSON.    Saturday^  May  24. 

Agreement,  dated  April  14thy  1804,  not  onder  seal,  between  M.  and  N.,  that  N.  shall  rent  d 
M.  the  ferry  called  D.  for  6/.  6«.  per  annum,  to  be  paid  half-yearly,  for  which  N.  is  to  have 
the  sole  use  of  the  ferry  and  whatever  profit  may  accrue  from  it  for  the  time  he  holds  the 
•ame.  *<  Be  it  also  known  that  N.  has  this  day  bought  of  M.  the  great  feny  boat  for  the 
sum  of  20/^  of  which  5/.  shall  be  paid/'  &c ;  instalments  of  5/.  to  be  paid  yearly,  on  April 
6th,  the  first  in  1805.    Held, 

1.  That  the  instrument,  purporting  to  convey  an  incorporeal  hereditament,  was  not  a  leaae,  be- 
cause not  under  seal,  and  therefore  did  not  require  a  lease  stamp. 

3.  That,  as  an  agreement  for  a  lease,  it  was  not  subjected  to  duty  by  the  clause  of  stat  55  G.  S* 
c  184,  Sched.,  Part  I.  tit  Agrttment,  exempting  agreements  for  leases  under  the  yearly  rent 
of  5/. ;  for  that  a  duty  could  not  be  imposed  by  implication  from  this  exempting  daose. 

S.  That,  if  the  rent  only  were  considered,  the  subject  matter  of  the  agreement  was  not  of  the 
▼alue  of  20/.,  and  therefore  no  stamp  was  necessary. 

4.  That  the  price  of  the  boat  could  not  be  taken  into  consideration,  the  agreement  as  to  tbtt 
not  being  ancillary  to  the  contract  for  letting,  but  being  a  distinct  and  separate  memorandojn 
of  a  bygone  purchase  of  goods,  and,  in  itself,  subject  to  no  stamp  duty. 

Case  for  disturbance  of  plaintiff's  ancient  ferry,  called  the  Dogdyke 
Ferry.  Pleas :  1.  Not  guilty.  2.  Not  possessed.  On  the  trial,  before 
TiNDAL,  C.  J.,  at  the  Lincoln  Spring  assizes,  1844,  the  plaintiff's  counsel 
offered  in  evidence  the  following  agreement,  to  which  George  Mayfield, 
the  plaintiff's  father,  was  a  party. 

« Dogdyke,  April  14th,  1804.  To  all  those  whom  this  obligation  or 
agreement  may  concern.  Be  it  known  unto  you  that  we,  George  May- 
field,  of  Dogdyke,  and  Thomas  North,  of  Conningsby,  both  in  the  county 
of  Lincoln,  have,  this  14th  day  of  April,  1804,  entered  into  an  agreement 
that  the  said  T.  North  shall  rent  of  the  said  G.  Mayfield  the  feny  well 
known  by  the  name  of  Dogdyke  Ferry,  for  the  sum  of  6/.  65.  per  annum, 
to  be  paid  half-yearly  to  the  said  G.  Mayfield,  for  which  the  said  T.  North 
is,  by  this  agreement,  entitled  to  the  sole  use  and  advantage  or  whatever 
profit  may  occur  firom  the  said  ferry  for  the  time  he  holds  the  same.  Be 
it  also  known  that  the  said  T.  North  has  this  day  bought  of  the  said  G. 
Mayfield  the  great  ferry  boat  for  the  sum  of  20/.,  of  which  5/.  shall  be 
*4871  P^^^  ^^  ^^  ^^  ^^  April,  1805,  and  5/.  more  on  the  6th  day  of  Apnl» 
^    1806,  the  *third  6/.  on  the  6th  day  of  April,  1807,  and  the  W 
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6/.  on  the  6th  of  April,  1808.  But,  in  consequence  of  any  aheration  in 
the  navigation  taking  place,  in  such  sort  as  to  render  the  ferry  void  and 
useless  before  the  6th  day  April,  1808,  then  the  said  T.  N.  shall  pay  to 
the  said  6.  M.  the  whole  of  what  remains  unpaid  at  such  time  as  the  said 
ferry  may  become  useless.  And,  in  order  to  confirm  and  ratify  this  agree- 
ment, we  do,  this  14th  day  of  April,  1804,  set  our  hands."  (Signed  by 
the  parties.)  (a) 

The  document  was  not  stamped :  and  the  defendant's  counsel  objected 
to  its  reception,  contending  that  it  ought  to  have  been  stamped  either  as  a 
lease  or  as  an  agreement  the  matter  of  which  was  of  the  value  of  20/. 
TiNDAL,  C.  J.,  admitted  it,  subject  to  the  objection ;  and  the  plaintiff*  had 
a  verdict.  In  Easter  term,  1844,  a  rule  was  obtained  calling  on  the 
plaintiff  to  show  cause  why  a  nonsuit  should  not  be  entered  or  a  new  trial 
had. 

WkUehurst  now  showed  cause.(6)    No  stamp  was  necessary.     The  in- 
strument is  not  a  lease,  because  it  professes  to  pass  an  incorporeal  heredita- 
ment, which  cannot  be  done  except  by  deed  ;  Bird  v.  JSgginsany  2  A.  & 
E.  696.(c)     It  could  operate  only  as  an  agreement :  and,  so  considered, 
it  is  not  subject  to  stamp  duty,  because  the  matter  of  the  agreement  is  not 
of  the  value  of  20/.,  the  interest  contemplated  being  only  a  yearly  tenancy 
at  six  guineas  a  year.    To  give  the  required  value  it  must  be  *shown     r«4Qo 
that  the  subject  matter  is  necessarily  worth  20/. ;  Marlow  v.  Thomp- 
«(m,  1  Dowl.  N.  S.  575 ;  Doe  dem.  Marlow  v.  Wiggins^  4  Q.  B.  367 ;  Doe 
dem.  Morgan  v.  Amos,  2  Man.  &  R.  180.     The  clause  of  stat.  55  G.  3, 
c.  184,  Sched.  Part  I.,  tit.  Agreement^  exempting  any  <<  memorandum  or 
agreement  for  granting  a  lease  or  tack,  at  rack  rent,  of  any  messuage, 
land  or  tenement,  under  the  yearly  rent  of  5/.,"  cannot,  by  implication, 
lay  the  duty  upon  all  agreements  for  leases  at  a  higher  rent;  for  a  tax 
must  be  imposed  by  express  words ;  and  the  exemption  may  be  reasonably 
construed  without  giving  it  this  effect.     The  case  contemplated  may  be 
that,  for  example,  of  a  lease  for  five  years  at  4/.  10^.,  where  the  duty 
would  attach,  but  for  the  exemption.     It  may  be  contended  that  the  me- 
morandum as  to  the  boat  and  that  relating  to  the  ferry  make  up  one  agree- 
ment, of  a  value  exceeding  20/.     But  the  clause  as  to  the  boat  constitutes 
a  distinct  agreement,  and  cannot  affect  the  prior  one  which  is  independent 
of  it,  merely  because  both  are  written  on  the  same  paper.     [Lord  Den- 
*^AN,  C.  J.,  referred  to  Wharton  v.  WalUmj  ante,  p.  474.]    There  an  ad- 
ditional stamp  was  necessary,  fiom  the  nature  of  the  second  agreement : 
here  the  memorandum  as  to  the  boat  is  exempt  from  stamp  duty  as  a 
memorandum  or  agreement  « for  or  relating  to  the  sale  of"  <<  goods :" 

(a)  North  WM  the  tenant  of  a  public  home,  situate  near  the  place  at  which  the  plaintiff 
«^mod  to  have  his  tenj  and  since  occupied  by  the  defendant  North  had  ferried  to  and  from 
^t  boose  fat  a  few  years,  beginning  in  1804:  and  the  above  document  was  put  in  to  show 
ttiat  that  fiMst  was  consbtent  with  plaintiff's  title. 

i^)  Before  Lord  Denman,  C.  J.,  Williams  and  Coleridge,  Js. 
,0  Affirmed  in  Ezcb.  Ch.,  Bird  r.  Higgimon,  6  A.  &  B.  83i. 

▼OL.  vu,  36  2a2 
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therefore  no  stamp  need  appear  upon  the  paper  unless  the  latter  agree- 
ment can  be  incorporated  with  the  first,  so  as  to  raise  its  value  aad  make 
the  duty  attach.  An  agreement  for  the  sale  of  goods  is  not  the  less  exempt 
firom  stamp  duty  because  the  same  document  contains  collateral  stipula- 
tions on  other  subjects ;  Heron  v.  Granger^  5  Esp.  N.  P.  C.  269 ;  Meer 
ing  V.  Duke,  2  Man.  &  R.  121 ;  Marson  v.  Suniy  2  New  Ca.  118. 
*4891  *'^^  '^^  ^^  ^^  point  is  explained  also  by  Forsyth  v.  Jervis^ 
■■     1  Stark.  N.  P.  C.  437,  (a)  and  Stead  v.  lAddard,  1  Bing.  196. 

Hill  and  WaddrngtoUy  contra.  There  is  no  authority  for  saying  that  a 
ferry  may  not  be  demised  without  deed.  [Lord  Denman,  C.  J.,  men- 
tioned Wood  T.  LeadbMery  13  M.  &  W.  838.]  There  the  question  was 
whether  a  right  of  way  could  be  created  by  the  unsealed  instrument. 
Whether  a  similar  right,  once  created,  may  be  demised  by  such  an  instru- 
ment, is  a  different  point.  [Coleridge,  J.  Being  an  incorporeal  here- 
ditament, it  could  not.]  Taking  that  to  be  so,  the  document  ought  to 
have  been  stamped  as  an  agreement.  First,  it  is  not  to  be  valued  as  an 
agreement  for  a  year  only.  Whatever  might  be  its  literal  constructioD, 
the  intent  evidently  was  that  it  should  continue  in  force  several  years  ;  at 
least  till  1808 ;  and,  if  not  binding  in  a  court  of  law  by  way  of  demise, 
it  would  have  borne  out  an  application  to  a  Court  of  Equity  for  a  specific 
performance.  And,  secondly,  the  contract  is  special  and  entire  :  the  let- 
ting of  a  ferry  is  the  primary  object ;  the  sale  of  a  boat  the  secondary: 
and,  where  the  sale  of  goods  is  merely  ancillary  to  another  contract,  the 
exemption  in  stat.  65  G.  3,  c.  184,  Sched.  Part  I.,  tit.  Agreement,  does 
not  attach :  SotUh  v.  Finchy  3  New  Ca.  506 ;  Chanter  v.  Dtckinsony 
5  M.  &  G.  253.  The  former  was  a  stronger  case  for  exemption  than  the 
present.  [Lord  Denman,  C.  J.  Wharton  v.  Walton,  antfe,  p.  474,  cer- 
tainly does  not  apply  to  the  present  case.]  Cur,  adv.  vuU. 
*4901  *^OTd  Denman,  C.  J.,  in  the  ensuing  vacation,  (June  19th,) 
delivered  the  judgment  of  the  court. 

The  learned  judge  admitted  in  evidence  an  unsealed  instrument,  pur- 
porting to  be  the  lease  of  a  ferry  for  six  guineas  a  year  from  year  to  year, 
which  also  contained  a  memorandum  that  the  defendant  had  that  day 
bought  of  the  plaintiff  « the  great  ferry  boat"  for  the  sum  of  20/.  to  be 
paid  by  instalments.  The  instrument  was  objected  to  for  want  of  a  stamp, 
which  it  was  said  to  require,  either  as  a  lease  at  a  rent  of  more  than  5/., 
or  as  an  agreement,  the  matter  of  which  was  above  the  value  of  20/. 

We  are  clearly  of  opinion  that  it  is  not  a  lease,  because  it  can  have  no 
operation  as  such,  purporting  to  be  a  grant  of  an  incorporeal  heredita- 
ment, without  seal.  If  it  was  an  agreement  for  a  lease,  the  plaintiff  con- 
tended that  it  required  no  stamp,  because  the  value  of  the  subject  matter 
did  not  bring  it  within  the  charging  part  of  the  act ;  and  denied  that  a 
iduty  could  be  imposed  by  implication  from  the  exempting  part ;  which  is 
perfectly  clear.     The  value  of  the  subject  matter  of  this  agreement  was 

(a)  And  woeHUiY.  Ramm,  6  M.  &  G.  789. 
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at  most  three  times  six  guineas,  to  which  that  of  the  boat  cannot  be  added 
to  raise  the  amount  above  20/. ;  for  it  is  a  distinct  and  separate  memo- 
randum of  a  by-gone  purchase  of  goods,  and  in  itself  subject  to  no  stamp 
whatever. 

This  answer  was  met  by  the  remark  that  the  ferry  boat  is  ancillary  to 
the  ferry,  and  that  ferry  and  boat  must  both  be  considered  as  the  joint 
matter  of  agreement.  We  are  clearly  of  the  contrary  opinion,  and  think 
the  evidence  properly  admitted.  Rule  discharged. 


•GRAHAM  and  Others,  Assignees,  &c.,  of  THOMAS  SEDDON    [*491 
and     GEORGE    SEDDON,    Bankrupts,    against    GEORGE 
WITHERBY  and  WILLIAM  HENRY  WITHERBY. 

GRAHAM   and  Others,   Assignees    of   the    same  Bankrupts,   against 

LYNES. 

B.  entered  xtp  judgment  on  m  wtirant  of  mttornejr,  and  raed  oat  m  fi.  fa.,  under  which  the 
sheriff  seiziML  W.  afterwards  lodged  a  fi.  fii.  wi^i  the  same  sheriff  in  a  bon&  fide  adverse 
action  against  the  same  debtor ;  and  the  sheriff  delivered  a  warrant,  in  W.'s  action,  to  the 
officer  already  in  possession.  The  goods  seized  were  sufficient  only  to  satisfy  B.'8  execution. 
Before  any  sale,  a  fiat  in  faankraptcy  issued  against  the  debtor.  The  assignees  claimed  the 
goods ;  and,  on  an  interpleader  rule,  this  court  directed  an  issue  between  B.  and  the  as- 
signees, to  try  whether  B.  was  entitled  to  the  proceeds  of  the  goods,  which,  by  direction  of 
the  court,  were  in  the  inean  time  sold,  snd  the  produce  paid  into  court.  The  issue  was  de* 
cided  in  fiivour  of  the  assignees,  on  the  ground  that  B.'s  writ  was  founded  upon  a  judgment 
on  warrant  of  attorney,  and  had  not  been  executed  by  sale  before  the  fiat. 

Htld  that  the  issuing  of  the  fiat  rendered  B.'s  writ  void ;  and,  thereupon,  W.'s  writ,  having 
already  attached  upon  the  goods  provisionally,  became,  in  efiect,  the  first  writ,  and  W.  was 
entitled  to  have  his  execution  satisfied  out  of  the  proceeds ;  and  that  the  assignees  could  not 
first  claim  any  part  of  them  under  stat.  6  G.  4,  c.  16,  s.  106,  for  ratable  distribution  among 
the  creditors. 

The  sherifl^  while  holding  the  goods  of  T.  and  tr.  under  B.'s  writ,  received  a  fi.  fa.  at  the  suit 
of  L.  in  a  honk  fide  adverse  action,  and  delivered  a  warrant,  under  that  writ,  to  an  officer 
not  holding  any  warrant  under  B.*s  writ ;  and  the  officer,  before  fiat  issued,  seized  goods, 
the  separate  property  of  T.,  in  his  private  house,  which  goods,  if  applicable  to  B.*s  execu- 
tion, would  have  been  exhausted  by  it.  Held,  as  between  L.  and  the  assignees,  that  L.  was 
entitled  to  priority,  as  in  the  case  above  stated. 

In  Graham  v.  WUherby  a  special  case  was  stated  for  the  opinion  of  this 
court  by  order  of  a  judge,  in  a  proceeding  under  the  Interpleader  act.(a) 
The  material  facts  were  as  follows. 

On  21st  October,  1840,  Thomas  and  George  Seddon  executed  in 
favour  of  Thomas  Bennett  a  warrant  of  attorney  dated  of  that  day  and 
year,  to  appear  and  suffer  judgment  in  an  action  of  debt.  A  copy  of  the 
^warrant  of  attorney,  &c.,  was  duly  filed ;  and,  on  January  18th,  r^^go 
1842,  judgment  was  entered  up  thereon  against  the  bankrupts  for  '- 
^50,000  and  damages.  On  the  same  day,  afi.  fa.  was  issued  on  the  judg- 
ment, directed  to  the  sheriff  of  Middlesex,  to  levy  the  said  sum  and  damages, 
riiich  writ,  endorsed  to  levy  JS20,000,  was  delivered  to  the  sheriff:  and  he, 

(a)  ldc3W.4,c68.    And  see  stoL  1  &  2  Vict  c.  46,  a.  S. 
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on  the  same  day,  before  the  return  of  the  writ,  the  delivering  to  the  sheriff  ot 
Jie  ii.  fa.  after  mentioned,  or  the  issuing  of  the  fiat  in  bankruptcy,  seized, 
under  the  writ,  goods  of  T.  and  G.  Seddon,  which  were  not  sufficient,  if 
sold,  to  satisfy  Bennett's  execution  :  and  the  sheriiT  remained  io  posses- 
sion of  the  said  goods  until  after  the  issuing  of  the  fiat. 

An  action  on  promises,  in  which  the  now  defendants,  George  Witherby 
and  William  Henry  Witherby,  were  plaintiffs,  and  T.  and  G.  Seddon  de- 
fendants, was,  on  November  19th,  1841,  commenced,  adversely  and  not 
by  collusion  for  the  purpose  of  fraudulent  preference,  in  the  Court  of  Com- 
mon Pleas,  by  writ  of  summons  tested  on  that  day.     The  declaration  was 
by  the  said  G.  and  W.  H.  Witherby  as  endorsees,  against  T.  and  G.  Sed- 
don as  acceptors,  of  a  bill  of  exchange.     T.  and  G.  Seddon  traversed  the 
acceptance  ;  and  issue  was  thereupon  joined  ;  but,  under  a  judge's  order 
made  by  consent  on  January  7th,  1842,  T.  and  G.  Seddon  withdrew  their 
plea  ;  and  on  the  same  day  final  judgment  was  signed  for  138/.  11«.,  the 
damages  in  the  action  and  costs.    No  part  of  that  sum' being  paid,  G.  and 
W.  H.  Witherby  sued  out  a  testatum  fi.  fa.,  commanding  the  sheriff  of  Mid- 
dlesex to  levy  the  138/.  lis.,  with  interest,  &c.     On  27th  January,  1842, 
and  whilst  the  sheriff  was  in  possession  of  the  goods  so  seized  as  afore- 
*4931     ^^^^'  ^^  last-mentioned  writ  of  fi.  fa.,  endorsed  to  levy  *138/.,  11^., 
and  interest,  &c.,  was  delivered  to  and  lodged  with  the  said 
sheriff  of  Middlesex  for  execution  ;  and,  on  that  day,  a  warrant  thereon 
was  granted  and  delivered  by  the  said  sheriff  to  his  ofiicer  for  execu- 
tion ;  which  ofiicer  was  the  ofiScer  in  possession  under  the  said  execu- 
tion at  suit  of  Thomas  Bennett :  and  the  said  sheriff  remained  so  in  pos- 
session of  the  said  goods  thenceforth  until  he  withdrew  as  hereinafter 
mentioned. 

The  fi.  fa.  in  the  last-mentioned  action  was  issued  by  the  now  defend- 
ants G.  and  W.  H.  Witherby,  and  delivered  by  them  to  the  sheriff  of  Mid- 
dlesex as  aforesaid,  and  executed  as  aforesaid,  bona  fide:  and  they  the 
now  defendants  had  not,  at  the  time  of  the  issuing  of  the  said  writ  of  fi. 
fa.  therein,  or  of  the  delivery  thereof  to  the  sheriff  as  aforesaid,  or  of  the 
making  and  delivery  of  the  said  warrant  thereon  as  aforesaid,  notice  of 
any  prior  act  or  acts  of  bankruptcy  by  the  above-named  T.  and  G.  Sed- 
don, the  defendants  in  the  same  action,  or  either  of  them,  committed. 

Whilst  the  said  goods  were  still  in  the  possession  of  the  sheriff  unsold, 
namely  on  3d  February,  1842,  the  said  T.  and  G.  Seddon  having  become 
bankrupts  according  to  the  statutes,  &c.,  a  fiat  in  bankruptcy,  founded  on 
a  sufficient  trading,  petitioning  creditor's  debt  and  act  of  bankruptcy, 
was  duly  issued  against  them,  bearing  date  the  day  and  year  last  afore- 
said ;  under  which  fiat  the  said  T.  and  G.  Seddon  were,  on  the  4th  day 
of  the  same  month,  duly  declared  bankrupts;  and  such  proceedings  were 
(hereupon  had  that  on  11th  February,  1842,  the  plaintiffs  were  duly  ap* 
pointed,  and  thence  hitherto  have  been,  and  still  are,  assignees  of  the 
estate  and  effiscts  of  the  said  T.  and  G.  Seddon. 
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^On  February  19th,  1842,  and  while  the  sheriff  remained  in  r»494 
such  possession  as  aforesaid,  an  order  was  made  by  Coleridge,  J.,  ^ 
on  the  application  of  the  sheriff,  in  the  causes  of  Bennett  v.  Seddon  and 
Wiiherby  v.  Seddon^  and  in  three  others  (one  of  which  was  the  cause  of 
Lynes  y.  Seddon^  after  mentioned,)  directing  (among  other  things)  that  the 
sheriff  should  withdraw  from  possession ;  that  the  assignees  should  sell 
the  goods  and  pay  the  proceeds  into  court ;  «that  an  issue  be  commenced 
by  writ  in  the  Queen's  Bench,  in  which  the  assignees  be  plaintiffs  and 
Bennett,  the  plaintiff  in  the  first  action,  be  defendant ;  that  the  same  be 
settled  between  the  counsel,  and  tried  at  the  next  Kingston  assizes :  that 
the  questions  in  the  four  last  actions  do  stand  over  until  the  decision  of 
the  issue :"  &c. 

The  sheriff  withdrew  accordingly:  and  the  goods  were  sold  by  the 
assignees  for  7413/.  Ts.  3d.,  which  was  much  less  than  sufficient  to  satisfy 
the  execution  at  the  suit  of  Bennett :  and  that  sum  was  paid  into  court, 
also  in  obedience  to  the  same  order.  The  issue  directed  by  the  said  order 
between  the  plaintifis  and  Bennett  has  been  proceeded  with,  (a)  and  was, 
on  27th  June,  1843,  determined  in  favour  of  the  said  assignees,  on 
the  ground  that,  the  fi.  fa.  at  the  suit  of  Bennett  being  founded  on  a  judg- 
ment by  warrant  of  attorney,  and  being  a  writ  under  which  the  sheriff 
had  seized  only,  but  not  sold,  at  the  date  of  the  said  fiat,  the  said  Bennett 
was  a  creditor  having  security  for  his  debt  within  stat.  6  G.  4,  c.  16, 
8. 108,  and  only  entitled  to  be  paid  ratably  with  other  fair  creditors  in  pur- 
suance of  that  ^provision  :{h)  in  all  other  respects  the  said  execu-  r^qg 
tion  of  the  said  Bennett  was  valid.  ^ 

On  July  llthy  1843,  and  after  the  determination  of  the  issue,  an  order 
was  made  in  the  said  five  causes (c)  by  Patteson,  J. :  <(  That  the  sum  of 
6150i.  be  paid  out  of  court  to  Greorge  John  Graham,  the  official  assignee, 
and  that  cases  be  stated  for  the  opinion  of  the  court  as  regards  the  actions 
of  Lynes  v.  Seddon  and  Another^  and  Witherby  and  Another  v.  Seddon 
md  Another^  with  liberty  to  turn  them  into  special  verdicts  if  the  court 
should  think  fit ;  the  plaintiff  being  at  liberty  to  enter  claims  in  bankruptcy 
without  prejudice :  and  let  the  last  two  actions  stand  over  until  these  cases 
are  determined,  the  plaintifis  agreeing  to  be  bound  by  their  determination 
as  to  matters  oi  law ;  all  questions  of  fact  as  to  these  actions  being  re* 
served." 

The  said  sum  of  6150/.  was  paid  out  accordingly,  leaving  a  sufficient 
balance  in  court  to  satisfy  the  full  amounts  claimed  in  the  actions  ot  Lynes  v. 
Seddon  and  Witherby  v.  Seddon. 
The  question  for  the  opinion  of  this  court  was :  Whether,  under  the 

(a)  The  caae  did  not  state  the  terms  of  the  issue. 

(b)  The  case  was  argued  on  demurrer  to  pleas,  May  30th,  1843,  by  Willes  for  the  plainttfls 
•u  Garney  for  the  defendant,  before  Lord  Denman,  C.  J.,  Patteson,  Williams  and  Coleridge,  Js. ; 
^  after  time  taken  for  consideration,  was  held  not  to  he  distingnishable  from  Whitmore  ▼. 
«»«rtwn,  8  M.  dc  W.  463,  and  Skty  v.  Carter,  1 1  M.  &  W.  671. 

(«)  ^tnmtt  ▼.  Seddon,  Lynet  ▼.  Seddon,  Witherby  ▼.  Seddon,  Cormy  y.  Stddm,  Samf  y.  Same. 
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circumstances  above  stated,  the  said  now  plaintiff,  as  assignees  as  afoie* 
said,  are  entitled,  as  against  the  said  now  defendants,  to  receive  the  afore- 
said balance  of  the  said  sum  of  7413/.  7^.  3(f.,  so  now  remaining  in  cour^ 
as  aforesaid,  before,  or  until,  the  said  execution  of  them  the  said  now  de- 
fendants shall  have  been  paid  and  satisfied  out  of  such  balance. 
♦4Q61         *  Graham  v.  Witherby  was  argued  in  last  Hilary  term.(a) 

•*         WUkSj  for  the  plaintiffs.     The  point  made  on  behalf  of  (he 
plaintiffs  is,  that  stat.  6  G.  4,  c.  16,  s.  108,  operates  upon  executions  by 
warrant  of  attorney  for  the  benefit  of  the  assignees,  and  not  for  the  bene- 
fit of  subsequent  execution  creditors :  and  that  property  rescued,  under 
s.  108,  from  an  execution  on  warrant  of  attorney  (as  the  goods  here  were 
by  the  result  of  the  issue)  belongs  to  the  assignees,  and  not  to  subsequent 
execution  creditors.     That  involves  the  question.  First,  whether,   in  this 
case,  there  had  been  any  seizure  at  all,  on  behalf  of  the  defendants,  be- 
fore the  fiat  issued.     None  appears  by  the  case.     The  goods  were  already 
seized  and  in  the  possession  of  the  sherifll' under  Bennett's  execution  when 
the  now  defendants,  on  27th  January,  1842,  delivered  their  fi.  fa.  to  the 
sheriflf.     Such  an  act,  where  the  sheriflT  has  already  taken  goods  or  the 
person  in  execution,  may  entitle  the  second  execution  creditor  to  a  de- 
tainer, or  to  a  surplus  of  proceeds  when  the  goods  are  sold ;  but  it  can- 
not amount  to  a  seizure  of  that  which  has  been  seized  already.     The  issu- 
ing of  a  warrant  could  not  give  the  proceeding  any  additional  force :  with- 
out this,  the  sheriflT  would  have  been  bound  to  ascertain  whether  any  writs, 
other  than  the  first,  had  been  lodged,  and,  if  they  had,  to  detain  any  sur- 
plus of  the  levy  which  might  remain  after  satisfying  the  first  writ.     Gold- 
Schmidt  v.  Hamkt,  6  Man.  &  G.  187 ;  S.  C.  6  Scott,  N.  R.  962,  12  Law 
I.  N.  S.  (C.  B.)  304,  1  Dowl.  &  L.  501,  if  well  decided,  which  the  plain- 
tiffs  deny,   is  no  authority  for  the  defendants  on   this  point,  because 
♦4971     **^^^^j  ^^  appears  from  the  report  in  Scott,  the  sheriff,  at  the  time 
when  he  levied,  held  warrants  upon  writs  of  fi.  fa.  in  all  the  ac- 
tions.    In  Johnson  v.  Evans^  7  Man.  &  G.  240,  the  sheriff,  holding  a  fi.  fa. 
against  Innes,  one  of  two  partners,  for  his  separate  debt,  seized  the  goods 
of  Innes,  and  also  those  of  the  partnership.     Afterwards  he  received  a 
second  fi.  fa.  on  a  judgment  against  both  the  partners,  and  thereupon  de- 
livered a  warrant  to  his  officer,  but  no  actual  seizure  took  place  under  tlie 
second  writ.     Some  days  after,  a  fiat  in  bankruptcy  issued  against  both 
partners,  under  which  they  were  declared  bankrupts ;  and  the  sheriff  sold 
the  goods.     In  an  action  of  trover  by  the  assignees  against  the  sheriff,  it 
was  held  that  the  plaintiffs  were  entitled  to  recover  the  value  of  the  goods 
sold,  after  deducting  the  sum  paid  in  satisfaction  of  the  first  writ,  because 
there  had  been  no  actual  seizure  under  the  second  within  the  meaning  of 
Stat.  6  G.  4,  c.  16,  s.  108.   'Tindal,  C.  J.,  (delivering  the  judgment  of  the 
court,)  observed  that,  on  fi.  fa.  against  a  partner  for  his  separate  debt,  the 
sheriff,  to  make  the  execution  effectual,  must  seize  the  whole,  the  shares 

(a)  Jmnuy  Silh.    Before  Loid  Demnao,  C.  J.,  Patteioii»  Coleridge  and  Wightman,  ii* 
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of  the  two  partners  being  undivided,  though  he  will  sell  only  the  moiety ; 
and  <<the  seizure  of  the  whole,  which  is  made  of  necessity,  leaves  the 
property  of  the  solvent  partner,  and  the  possession  also,  which  follows  the 
property  in  chattels,  just  where  it  was  before,  that  is,  in  the  solvent  part- 
ner.''   And  he  added,  (referring  to  the  case  then  under  decision :)  (<  such 
being  the  nature  and  character  of  the  seizure  of  the  whole,  we  think  it  was 
not  such  a  seizure  as  to  the  other  partner's  moiety  as  will  satisfy  the  mean- 
ing of  the  statute ;  for,  we  think  *the  statute  meant  by  the  words     r*AqQ 
<  execution  served  and  levied  by  seizure  upon  the  goods,'  a  sub-     '- 
stantial  seizure  for  the  purpose  of  satisfying  the  execution  by  actual  sale. 
The  seizure  of  the  whole  for  the  purpose  of  selling  a  moiety  only  never 
could  be  a  levying  by  seizure  out  of  the  other  moiety,  which  are  the 
words  of  the  act.     No  such  serving  and  levying  as  to  the  other  partner's 
share  ever  was  or  could  be  made  in  this  case,  unless  the  sheriff  had  seized 
under  the  second  writ  delivered  to  him,  which  in  this  case  he  never  did."(a) 
Further,  the  seizure  in  the  present  case  was  not  a  substantial  one,  because 
the  first  execution,  if  valid,  would  have  swallowed  up  all  the  proceeds  of 
the  levy :  and,  as  there  could  have  been  no  available  levy  under  the  second 
writ,  the  sheriff  might  have  returned  to  it  nulla  bona:  Drewe  v.  Lain^onj 
11  A.  &  E.  529 ;  Wintk  v.  Freeman^  11  A.  &  E.  539  ;  HsNkan  v.  Evans y 
3  Man.  &  G.  398.     [Coleridge,  J.     It  would  have  been  at  his  peril,  if 
there  had  been  a  defect  in  the  first  execution.] 

Then,  secondly,  even  supposing  that  there  was  a  seizure  under  the  lalter 
writ,  still,  when  the  execution  under  the  first  writ  was  defeated,  the  goods 
became  available  to  the  creditors  generally  under  the  fiat,  and  not  to  the 
second  execution  creditor.     The  policy  of  the  bankrupt  law  is  not  to  fa- 
vour creditors  having  security  for  their  debts.     Under  stat.  6  G.  4,  c.  16, 
s.  108,  the  effect  of  the  decision  against  Bennett  was,  that  he  would  «  be 
paid  ratable  with"  the  « other  fair  creditors"  of  the  bankrupts :  that  is, 
with  the  creditors  in  general.   The  same  kind  of  distribution  is  *con-      *Aq^ 
templated  in  that  clause  as  in  sect.  9  of  stat.  21  Jac.  1,  c.  19,     ^ 
where  it  is  said  that  persons  having  judgments  and  certain  other  securities 
shall  not,  under  the  circumstances  there  mentioned,  be  relieved  for  more 
than  a  ratable  part  of  their  just  debts  <cwith  the  other  creditors  of  the 
said  bankrupt."     The  only  difference  is  in  the  word  «  fair,"  which  has 
no  material  signification.     The  defendants  here  must  assume  either  that 
Bennett's  execution  was  good,  or  that  it  was  bad.     If  it  was  good,  no  fruits 
of  the  levy  remain  for  them  :  if  it  was  bad,  that  is  by  reason  of  the  fiat ; 
and  those  who  pray  in  aid  the  fiat  must  abide  by  its  consequences,  and  take 
ratably  according  to  stat.  6  G.  4,  c.  16,  s.  108.    And  the  defendants  here 
do  aid  themselves  by  that  fiat.     Suppose  au  execution  creditor,  knowing 
of  an  act  of  bankruptcy,  put  his  writ  into  the  hands  of  the  sheriff,  taking 
MS  chance  of  the  result,  and  a  levy  were  made  and  the  money  paid  over, 
i)efore  a  fiat  issued.    After  fiat,  a  second  execution  creditor,  who  had 

(a)  Coleridge,  J.,  on  Uiii  point  refornd  to  Ckambert  t.  Coleman,  9  Dowl.  P.  C.  588. 
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lodged  a  writ  before  the  sale,  could  not  bring  an  action  against  the  first 
creditor  for  money  had  and  received.     [Patteson,  J.     The  first  creditor 
would  have  a  right  to  retain  against  all  but  the  assignees.    Wightmak,  J. 
Suppose,  in  a  case  where  the  execution  was  invalid  by  s.  108,  the  assignees 
would  not  interfere  ;  could  the  second  creditor  then  contest  the  proceeds 
of  execution  with  the  first  ?]     He  could  not,  because  sect.  108  was  intended 
for  the  benefit  of  the  assignees  representing  the  general  creditors,  not  for 
the  benefit  of  any  individual  creditor  whose  execution  might  stand  next  in 
order  to  that  which  is  defeated.     Where  a  security  which  would  be  valid 
at  common  law  is  rendered  void  by  statute  as  against  particular  persons, 
*5001    ^^^y^  ^^^  ^^  others,  are  entitled  to  stand  in  the  place  of  that  ''party 
whose  claim  the  statute  annuls.     Thus,  if  the  sherifi*  has  seized 
goods  under  a  judgment  which  is  fraudulent  and  void  by  stat.  13  Eiiz. 
c;  5,  s.  2,  and  he  has  also  received  process  of  execution  at  the  suit  of  a 
bona  fide  creditor,  he  is  bound  to*  sell  and  satisfy  that  execution  ;  Imray 
V.  Magnay^  11  M.  &  W.  267;  because  the  statute  avoids  the  judgment 
in  favour  of  such  creditor.     This  turns  upon  the  same  principle  on  which 
it  has  been  held  that  a  warrant  of  attorney  not  drawn  conformably  to  stat 
3  G.  4,  c.  39,  s.  4,  was  void  as  against  assignees  of  a  bankrupt,  but  not  as 
against  assignees  of  an  insolvent  debtor ;  the  act  (as  construed  by  the 
court)  referring  only  to  assignees  of  the  former  description :  Morris  v. 
Melliny  6  B.  &  C.  446.     So,  in  the  case  of  an  assignment  void,  on  the 
ground  of  preference,  as  against  a  fiat  in  bankruptcy,  but  valid  as  against 
a  subsequent  execution,  the  fiat  would  surely  not  displace  the  assignment 
for  the  benefit  of  the  execution  creditor  alone.    It  has  already  been  shown 
that  Goldschmidt  v.  Hamkt,  6  Man.  &  G.  187 ;  S.  C.  6  Scott,  N.  R.  962, 
12  L.  J.  N.  S.  (C.  B.)  304,  1  Dowl.  &  L.  501,  differs  in  circumstances  from 
the  present  case :  but,  further,  the  court  there  seem  to  have  acted  upon  the 
assumption,  stated  by  Coltman,  J.,  that  the  subsequent  execution  creditors, 
whose  executions  stood  unimpeached,  were  the  <<  other  fair  creditors," 
mentioned  in  stat.  6  G.  4,  c.  16,  s.  108.     Tindal,  C.  J.,  observes,  that 
« the  assignees  had  an  interest  in  disputing  the  validity  of  Linnitt's  exe- 
cution," which  they  defeated.     But,  according  to  the  decision,  they  could 
have  no  such  interest.     [Coleridge,  J.     They  might  hope  to  displace  all 
*5011     ^^^  executions.]    No  notice  was  there  taken  of  the  analogy,  *which 
has  been  pointed  out,  to  Morris  v.  Melliuy  6  B.  &  C.  446,  and  other 
cases  within  the  same  principle. 

Aihertouj  contra.  Goldschmidt  v.  Hamlet^  6  Man.  &  G.  187 ;  S.  C. 
6  Scott,  N.  R.  962,  12  L.  J.  N.  S.  (C.  B.)  304,  1  Dowl.  &  L.  501,  was 
decided  on  full  discussion,  and  applies  completely  to  the  present  case  on 
both  points.  First,  the  defendants'  writ  in  this  case  was  executed  as  far 
as  was  practicable  under  such  circumstances.  That  there  were  not  goods 
sufiScient  to  satisfy  the  first  writ  was,  at  the  time  of  delivering  the  second, 
only  matter  of  conjecture :  the  sherifi",  when  receiving  the  second  writ, 
clearly  did  not  treat  it  as  a  nullity.    Johnson  v.  Evans^  7  Man.  &  G.  240, 
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differed  essentially  firom  this  case ;  there  the  undivided  moiety  which  was 
not  liable  to  the  first  execution  was,  legally,  not  seized,  though  the  whole 
of  the  goods  were  in  fact  taken  by  the  sheriff:  andTiNDAL,  C.  J.,  expressly 
distinguished  the  case  from  those  in  which  the  decisions  show  « that,  where 
the  sheriflfhas  entered  under  a  fi.  fa.,  and  seized  the  goods  of  a  defendant, 
there  is  no  necessity  to  make  a  second  entry  or  seizure  under  a  second  fi. 
fit.  delivered  to  him  against  the  same  defendant,  but  that,  being  once  in 
possession,  he  is  in  possession  as  to  all  subsequent  writs."     According  to 
the  plaintiffs'  argument,  if  the  sheriff  is  once  put  into  possession  under  a 
fraudulent  writ  for  an  amount  sufficient  to  exhaust  the  property,  and  the 
debtor  becomes  bankrupt  afterwards,  a  bona  fide  creditor  cannot  have  any 
remedy  founded  upon  a  seizure  between  the  first  execution  and  the  bank- 
raptcy.     The  real  question  raised  is,  whether  seizing  the  whole  of  the  goods 
in  one  action  disables  the  sheriff  from  *seizingin  another  so  as  to     r«5(\n 
give  the  plaintiff  in  that  the  benefit  of  any  proceeds  not  exhausted 
by  the  first.     [Coleridge,  J.    Suppose  a  single  chattel,  worth  1000/.,  were 
seized,  the  debt  being  only  100/. ;  and  a  second  and  third  writ  then  cama 
in.     According  to  the  plaintiffs'  argument,  as  you  state  it,  if  the  first  pro- 
cess were  avoided  by  the  assignees  under  stat.  6  6.  4,  c.  16,  s.  108,  they 
might  also  get  rid  of  the  other  writs  because  there  had  been  no  seizure 
under  them.] 

As  to  the  second  point :  the  plaintiffs  treat  sect.  108  as  an  enabling 
clause,  and  require  the  defendants  to  bring  themselves  within  it.     But  the 
section,  as  to  execution  creditors,  is  disabling;  and  it  lies  on  the  plaintiffs 
to  show  that  the  defendants  are  precluded  by  it  firom  taking  advantage  of 
their  execution.     The  assignees  have  to  establish  a  preferable  claim.     If 
Stat.  6  G.  4,  c.  16,  s.  108,  did  not  interfere,  the  defendants  are  clearly 
entitled,  as  having  seized  before  an  act  of  bankrutpcy.    Sect.  108  qualifies 
the  rule  that  the  assignees'  title  dates  from  the  act  of  bankruptcy,  by  enact- 
ing that  no  creditor  "  having  security  for  his  debt,"  &c.,  shall  receive  on 
any  such  security  more  than  a  ratable  part  of  such  debt,  <(  except  in  re- 
spect of  any  execution  or  extent  served  and  levied,  by  seizure  upon,  or  any 
mortgage  of  or  lien  upon  any  part  of  the  property  of  such  bankrupt  before 
bankruptcy."     As  the  goods  here  were  unsold  at  the  date  of  the  fiat,  the 
defendants  were  creditors  «  having  security,"  and  so  far  within  the  scope 
of  the  disability ;  (a)  but,  as  the  execution  was  « served  and  levied,  by 
seizure,"  they   come   within  the   exception,   and  are  not  disabled.  (6) 
*The  proviso  at  the  end  of  the  clause  does  not  affect  them.     Even     r»5Q3 
if  there  had  been  no  seizure,  it  might  be  contended  that  they  had     ^ 
a  lien.    [Coleridge,  J.     Not  if  they  had  no  possession.]    By  stat.  3  G.  4, 
c.  39,  s.  2,  on  which  (combined  with  s.  4)  Morris  v.  Melliny  6  B.  &.  C.  446, 
turned,  it  was  enacted  that  warrants  of  attorney  irregular  in  certain  re- 

(a)  See  Wymer  ▼.  KmbU,  6  B.  &  C.  479 ;  Notley  ▼.  Buck,  8  B.  &  C.  160 ;  Morland  ▼. 
PtUaU,  8  B.  &  C.  722 ;  Wkitmon  ▼.  Robertton,  8  M.  4c  W.  463 ;  Skey  v.  Carter,  ]  1  M.  & 
W.  671. 

Q)  8ee  Gcdmm  y.  Sanctuary,  4  B.  &  Ad.  256. 
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spects  «  shall  be  deemied  fraudulent  and  void  against  the  assignees,''  <<  and 
such  assignees  shall  be  entitled  to  recover  back  and  receive,  for  the  use 
of  the  creditors  of  such  bankrupt  at  large,  all  and  eveiy  the  moneys  levied/' 
&c.  Had  the  legislature  intended,  by  stat.  6  G.  4,  c.  16,  that  the  assignees 
should  take  whatever  was  rescued  from  execution  creditors  under  sect.  108, 
a  like  particularity  of  language  would  have  been  used.  The  same  argu- 
ment applies  to  stat.  13  Eliz.  c.  5,  s.  2,  which  enacts  expressly  that  the 
conveyances  there  mentioned  shall  be  void  <c  only  as  against  that  person 
or  persons,"  «  whose  actions,  suits,  debts,"  &c.,  shall  or  might  thereby 
be  <<  disturbed,  hindered,  delayed  or  defrauded." 

WUkSj  in  reply.  The  right  here  claimed  cannot  be  deemed  a  lien. 
[Lord  Denman,  C.  J.  We  think  very  little  of  that  suggestion.  The 
liens  meant  must  be  in  the  nature  of  securities.]  As  to  the  supposed 
case  of  a  single  chattel  worth  1000/. :  there  the  proceeds,  aAer  satisfying 
the  first  execution,  would  be  a  surplus  applicable  to  the  others,  although 
there  were  no  bankruptcy  after  the  seizure ;  but  here,  if  it  were  not  for 
the  bankruptcy,  there  would  be  no  proceeds  applicable  to  any  but  the  first 
execution.  The  defendants,  to  maintain  their  construction,  must,  in  sect. 
•5041  ^^'  ^^^^  "  before  •the  bankruptcy,"  as  if  the  words  were  <<  before 
*'    and  at"  the  time  of  bankruptcy. 

Cur.  adv.  vult. 
In  Graham  v.  Lynes  the  special  case  set  forth  (nearly  as  they  were 
stated  in  Graham  v.  Witherby)  the  proceedings  to  judgment  and  execu- 
tion on  the  warrant  of  attorney  given  by  T.  and  G.  Seddon  to  Bennett: 
alleging  also  that  the  proceeds  of  the  goods,  if  sold,  would  have  been  in- 
sufiScient  to  satisfy  Bennett's  execution.     It  then  stated  that  an  action  on 
promises  was  brought  by  the  new  defendant  Lynes,  in  the  Court  of  Ex- 
chequer against  T.  and  G.  Seddon,  and  such  proceedings  thereupon  baJ 
that,  on  January  6th,  1842,  an  order  was  made  by  Alderson,  B.,  that  on 
payment  of  252/.  and  interest,  the  debt  claimed  in  the  action,  with  costs, 
&c.,  on  January  25th,  the  defendants  withdrawing  their  pleas,  all  further 
proceedings  should  be  stayed ;  the  plaintiff  to  be  at  liberty,  in  default  of 
payment,  to  sign  final  judgment  and  issue  execution,  &c.     It  further 
stated  that  judgment  was  signed  accordingly  on  January  26th :  and  that 
the  action  was  commenced  adversely,  and  none  of  the  proceedings  were 
taken  by  collusion  for  the  purpose  of  fraudulent  preference.     That,  on  the 
same  day,  a  fi.  fa.  issued  on  the  said  judgment  directed  to  the  sheriff  of 
Middlesex,  to  levy  262/.  Bs.  2(/.,  (the  debt  and  costs,)  with  interest,  &c., 
and  endorsed  accordingly,  and  was  delivered  to  the  sheriff  for  executioa 
on  the  said  26th  January,  while  he  was  in  possession  of  the  before  taeB- 
tioned  goods  under  the  former  writ :  and  that  on  the  same  day  a  warrant 
on  the  last-mentioned  fi.  fa.  was  delivered  by  the  sheriff  to  his  officer,  wbc 
was  in  possession  under  Bennett's  execution :  and  the  sheriff  remained  so 
•5051     ^^  possession  of  the  said  goods  thenceforth  until  he  *withdrevr  tf 
after  mentioned.     There  were  the  same  averments,  as  in  the  fonn^' 
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ease,  of  bona  fides,  and  that  the  now  defendant  had  no  notice  of  any  act 
of  bankruptcy.     The  case  further  stated  as  follows : 

No  act  of  bankruptcy  was  committed  either  by  the  said  T.  Seddon  or 
the  said  G.  Seddon  till  after  the  said  26th  January,  a.  d.  1842 :  and  the 
said  goods  and  chattels  were,  from  the  said  26th  January,  a.  d.  1842,  and 
until  and  after  the  issuing  of  the  said  fiat,  bound  as  aforesaid  by  the  said 
execution  of  the  now  defendant,  except  and  so  far  as  they  might  be  effected 
by  the  execution  of  the  said  T.  Bennett,  the  said  execution  of  the  now 
defendant  having  been  made,  executed  and  levied  bonsL  fide. 

Besides  the  goods  and  chattels  so  seized  as  aforesaid,  the  said  sheriff*, 
between  the  said  26th  January,  1842,  and  the  date  of  the  said  fiat,  seized 
and  took  certain  goods  and  chattels,  the  separate  and  private  property  of 
Thomas  Seddon,  in  his  private  house,  and  continued  in  possession  thereof 
uatU  he  withdrew  as  hereinafter  mentioned.     The  last-mentioned  goods 
and  chattels  were  enough  to  satisfy  the  now  defendant's  said  execution. 
They  were  seized  by  an  officer  of  the  said  sheriff*,  holding  a  warrant  is- 
sued by  the  said  sheriff*  on  the  writ  of  the  nqw  defendant,  and  not  holding 
a  warrant  on  the  said  writ  of  the  said  T.  Bennett :  and  the  said  officer 
seized  them  •  with  intent  to  obey  the  said  warrant  on  the  writ  of  the  now 
defendant,  and  not  any  warrant  on  the  writ  of  the  said  T.  Bennett.     If 
those  goods  so  seized  were  legally  applicable  to  satisfy  the  said  execution 
of  the  said  T.  Bennett,  they  as  well  as  the  said  other  goods  and  chattels 
would  have  been  absorbed  and  swallowed  up  thereby. 

The  case  then  set  forth,  as  in  Graham  v.  WUherby,  *the  issuing    rt^ng 

of  the  fiat  while  all  the  goods  remained  in  the  sheriff's  possession    *- 

unsold,  and  the  proceedings  in  bankruptcy  to  the  appointment  of  assignees; 

the  order  of  Coleridge,  J.,  dated  February  19th,  1842,  (a)  under  which 

the  BheriS'  withdrew  and  the  goods  were  sold  by  the  assignees  for  a  sum 

inadequate  to  Bennett's  execution ;   proceedings  had  on  the  issue,  and 

decision  in  favour  of  the  assignees  then  (June  27th,  1843)  on  the  ground 

before  stated.     Also  that  <<  the  said  goods  and  chattels  so  seized  in  the 

said  Thomas  Seddon's  private  house  are  more  than  enough  to  satisfy  the 

now  defendant's  execution  if  this  court  shall  hold  them  applicable  thereto." 

The  case  finally  stated  the  order  of  Patteson,  J.,  dated  July  11th,  1843, 

the  payment  out  of  court  to  the  official  assignee,  and  the  sufficiency  of  the 

balance  remaining  in  court. 

The  question  for  the  opinion  of  the  court  was :  Whether,  under  the  cir- 
cumstances above  stated,  the  said  plaintiffs,  as  assignees  as  aforesaid,  are 
eniided,  as  against  the  defendant,  to  receive  the  balance  of  the  proi'eeds, 
as  well  of  the  first-mentioned  goods  and  chattels  as  also  of  those  so  seized 
la  the  private  house  of  Thomas  Seddon  as  aforesaid. 
This  case  was  argued  in  last  Hilary  vacation,  {b) 

(")  By  whidi,  in  addition  to  the  directions  stated,  ant^,  p.  494,  it  was  ordered  (sfler  the 
1*^  "deeisioQ  of  the  issue")  that  the  sale  of  the  goods  in  the  private  hoase  ««do  stand  ovef 
n^  *^M,  and  then  to  be  sold  by  the  assignees  and  a  separate  account  kept." 
V^)  Fakmary  1st.    Before  Lord  Denman,  C.  J.,  Patteson,  Coleridge  and  WighUnan,  Ja. 
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WUles  for  the  plaintifis.  The  argument  in  Graham  v.  WUherhy  applies 
to  this  case.  As  to  the  goods  in  Sedclon's  private  house,  the  sherifl*,  when 
he  took  them,  was  bound  to  apply  them  in  satisfaction  of  Bennett's  writ; 
*5071  ^^^  ^^^  obligation  continued  down  to  the  issuing  *of  the  fiat. 
Afterwards,  whatever  might  be  rescued  from  Bennett's  execution 
was  the  property  of  the  assignees,  to  be  divided  ratably  among  the  creclitors. 

Bramwellf  contr^.     The  execution  creditor,  in  a  case  like  this,  does  not 
entitle  himself  through  stat.  6  G.  4,  c.  16,  s.  108.     The  execution,  at 
common  law,  would  have  bound  the  goods  firom  the  time  when  the  fi.  fa. 
issued,  and,  by  the  statute  of  fi*auds,  29  Car.  2,  c.  3,  s.  16,  from  the 
delivery  of  the  writ  to  the  sheriff.     Therefore  sect.  108  of  the  bankrupt 
act  is  in  derogation  of  the  creditor's  former  right,  which  is  saved  by  the 
exception,  where  an  execution  (not  shown  to  fall  within  the  subsequent 
proviso)  has  been  served  and  levied  by  seizure  before  the  bankruptcy.   If 
the  assignees  cannot  exclude  the  creditor  from  that  exception  they  must 
take  subject  to  his  right  of  selling  in  satisfaction  of  his  writ.     GoldschmitU 
v.  Hamlet  (a)  fully  sanctions  this  view  of  the  case.    Coltman,  J.,  there  held, 
that,  in  stat.  6  G.  4,  c.  16,  s.  i08,  <c  the  proviso  was  intended  to  affect  the 
rights  of  those  who  had  obtained  judgment  by  default,  and  to  leave  other 
creditors  with  all  their  rights  and  remedies  unimpaired."    If  there  had 
been  no  interpleader  rule  in  the  present  case,  and  the  sheriff  had  sold 
under  Lynes's  writ,  and  the  assignees  had  claimed  the  proceeds,  it  would 
have  been  a  sufficient  answer  that  the  goods  had  been  sold  under  a  valid 
execution  :  and  the  assignees  could  not  have  alleged  in  reply  that  there  was 
a  prior  execution,  under  which  no  sale  could  have  taken  place.     The 
seizure  under  the  first  writ  is  a  seizure  under  both.     Suppose  the  first 
creditor's   claim  is  100/.  and  the   second  100/.  also,   and  the  sheriff 
^^5081     *s^i^^^  eleven  tables,  each  worth  10/.     One,  at  least,  is  liable  io 
be  sold  under  the  second  creditor's  execution  :  and,  if  one,  why 
not  another.^      It  cannot  be  said   that  any  individual  table  is  exempt 
bom  the  second  execution :  and,  if  all  are  sold  under  it,  no  law  annuls 
that  sale.     As  between  the  sheriff  and  execution  creditors,  the  sheriff  is 
bound  to  sell  under  the  writ  first  delivered :  but,  if  he  sells  under  a 
second  writ  without  having  satisfied  the  first,  the   debtor's  property  is 
bound,  though  the  creditor  whose  right  is  postponed  may  have  his  remedy 
against  the  sheriff;  2  Tidd,  1001,  9th  ed.,  Ryhot  v.  Peckham,  1  T.  R. 
731,  note  (a)  to  Hutchinson  v.  Johnston  ;  Payne  v.  DrewCj  4  East,  523 ; 
Saunders  v.  Bridges^  3  B.  &  Aid.  95.     And,  if  these  arguments  be  cor- 
rect, the  sheriff  cannot  be  disabled  from  selling  under  a  second  instead 
of  a  first  writ,  merely  because  the  debtor  becomes  bankrupt.     If  he  wore, 
the  assignees  would  be  availing  themselves  of  an  execution  in  one  sense 
invalid,  to  defeat  a  regular  and  valid  execution.     Parke,  B.,  delivering 
the  judgment  of  the  Court  of  Exchequer  in  Cheston  v.  Gibbsy  12  M.  &  W. 
Ill,  127,  said:  «  The  sheriff  is  justified  if  he  acts  in  obedience  to  the 

(a)  Bramwell  cited  I  Dowl.  dc  L.  601. 
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authority  of  the  writ,  as  it  exists  at  common  law,  or  is  qualified  by  statute ; 

and  the  point  to  be  decided  is,  whether  the  provision  of  the  108th  section 

aSects  the  operation  of  the  writ,  or  only  directs  the  application  of  the 

money  levied  under  it.     We  think  it  affects  the  writ  itself    And,  ac. 

cordingly,  the  court  held  that  trover  lay  against  the  sherifl*who  had  sold 

under  an  execution  defeated  by  sect.  108.     The  sheriff,  therefore,  in  the. 

present  case,  held  the  goods,  not  under  the  writ  invalidated  by  the  statute, 

*but  under  the  good  writ,  and  was  bound  to  sell  in  satisfaction  of    r«-nQ 

it.   [WiGHTitfAN,  J.     Suppose  the  sheriff  here  had  sold,  and  while 

the  proceeds  were  in  his  hands  the  assignees  had  demanded  them,  and  he 

had  paid  them  over  accordingly:  could  the  second  execution  creditoi 

have  brought  an  action  for  money  had  and  received?]     There  might  be 

difficulty  in  the  case;  and  the  question  does  not  arise  here.    But  the 

sheriff  would  be  held  to  have  sold  for  the  creditor  claiming  under  the  valid 

execution.     The  simplest  and  least  inconvenient  mode  of  construing  the 

clause  is  to  say  that  the  executions  not  saved  by  the  exception  are,  for  all 

the  purposes  of  an  execution,  invalidated.    [Patteson,  J.    This  court  does 

not  appear  to  have  held  such  an  opinion  in  Taylor  v.  Taylor^  5  B.  &  C. 

392,  and  JVotley  v.  Bticky  8  B.  &  C.  160 :  but  those  cases  were  brought 

under  the  notice  of  the  Court  of  Exchequer  in  Chestan  v.  Gibbs^  12  M.  & 

W.  111.     WiGHTBiAN,  J.     Do  you  Say  that  the  second  execution  creditor, 

where  there  had  been  a  sale  afler  fiat,  might  recover  against  the  firsi 

although  the  assignees  did  not  interfere  ?]    It  is  immaterial  whether  they 

do  so  or  not.     The  sheriff  cannot  oblige  them  to  decide  as  to  interfering ; 

he  must  satisfy  himself  of  the  situation  in  which  the  property  stands  ;  and 

he  would  be  liable  in  the  case  put. 

As  to  the  goods  seized  in  T.  Seddon's  house,  and  which  were  his  pn? 
vate  property ,  they  were  not  seized  under  Bennett's  writ,  and  are  not 
afiected  by  the  invalidity  of  his  execution.     The  sheriff  could  not  have 
justified  a  return  of  nulla  bona  to  Lynes's  writ.     [Patteson,  J.     It  will 
be  contended  that  there  was  a  constructive  'seizure  at  Bennett's     r»5t  n 
suit  in  this  case  as  well  as  in  the  other.]     Rybot  v.  Peckham^     ^ 
1  T.  R.  731,  note  (a)  to  Hutchinson  v.  Johnston,  shows  that  the  sheriff, 
having  in  &ct  seized  under  Lynes's  writ,  was  answerable  to  him  for  the 
proceeds,  and,  if  there  had  been  a  sale,  must  have  sold  on  his  account, 
although  Bennett  might  have  had  his  remedy  against  the  sheriff  for  not 
seizing  under  Bennett's  execution.    The  doctrine  of  constructive  seizure  is 
for  the  benefit  of  the  sheriff  only :  if,  after  seizing  goods  under  a  fi.  fa., 
he  finds  that  there  is  another  writ  in  his  hands  entitled  to  priority,  he  may 
881}*  that  he  seizes  under  that;  but,  if  he  does  not  elect  so  to  do,  the  prior 
creditor  cannot  insist  that  the  seizure  be  so  construed  ;  nor  can  the  sheriff 
at  a  subsequent  time  declare  that  he  seized  under  one  or  the  other,  so  as 
to  give  the  advantage  to  an  execution  creditor  or  to  the  assignees,  at  his 
option,  if  a  question  like  the  present  should  arise.     The  plaintiff's  argu- 
ment on  the  first  point  shows  that  the  defendant  is  right  on  this.    For,  if 

2b2 
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a  constructive  seizure  is  not  suflScient  to  gire  the  defendant  a  title,  bow 
can  it  take  one  from  him  ?  The  assignees,  as  to  the  goods  seized  in  T. 
Seddon's  house,  claim  a  benefit  from  an  execution  they  have  treated  as 
fraudulent  and  void,  and  which  they  say  could  not  be  acted  on. 

WUleSf  in  reply.    As  to  the  first  question  :  no  instance  has  been  cited 
in  which  the  banlcrupt  acts  have  been  held  to  give  an  individual  creditor, 
as  distinguished  from  the  general  body,  advantages  on  the  issuing  of  a 
fiat  which  he  would  not  have  possessed  otherwise.     The  case  put  on  the 
other  side,  as  to  the  seizure  of  eleven  chattels  worth  10/.  each,  suggests  a 
^5111    ^^^^y>  namely,  *that  the  first  creditor  must  claim  a  lien  on  par- 
ticular articles.     His  right  is  to  have  all  sold,  and  his  debt  levied 
out  of  the  proceeds.    And,  if  so,  there  was  no  execution  served  and  levied 
by  seizure  at  the  suit  of  Lynes,  before  this  bankruptcy.     Bennett's  exe- 
cution was  valid,  and  in  force  against  all  the  goods,  but  for  stat.  6  G.  4, 
c.  16,  s.  108,  and  against  all  but  the  assignees :  if  it  is  set  aside  by  that 
clause,  the  defendant  Lynes,  like  the  other  creditors,  roust  take,  upon  the 
terms  of  the  clause,  ratably  ;  that  is,  by  bringing  his  claim  into  hotchpot. 
Cheston  v.  Gibbs,  12  M.  &  W.  Ill,  does  not  decide  that  sect  103 
makes  the  writ  of  execution  void  for  all  purposes  and  against  all  persons ; 
but  only  that,  as  against  the  assignees,  it  cannot  operate  after  fiat  so  as  to 
authorize  the  sheriflf  in  selling.     As  to  the  last  point :  the  respective  rights 
of  a  first  and  a  second  execution  creditor  are  regulated  only  by  stat. 
29  Car.  2,  c.  3,  s.  16  ;  and,  under  that  clause,  the  property  in  the  goods  is 
bound  from  the  time  when  the  writ  is  delivered  to  the  sheriff  for  execution. 
Bennett's  writ  was    so  delivered  on  January  18th;  all   the  goods  of 
Thomas  Seddon  were  bound  by  it,  and  could  not  be  affected  by  Lynes's 
writ,  delivered  long  afterwards.     In  Rybot  v.  Peckham,  where  the  goods 
had  been  actually  sold  under  the  plaintiflPs  execution,  the  sheriff  could 
not  return  nulla  bona  to  his  writ ;  but  the  prior  creditor  might  have  re* 
covered  the  value  of  the  proceeds  fix)m  the  sheriff  as  money  had  and  re- 
ceived to  his  use.    Where  no  sale  has  yet  taken  place,  the  prior  creditor 
may  insist  upon  being  first  satisfied ;  Hutchinson  v.  Johnston^  1  T.  R.  729. 

Cur»  adv,  vuU, 
*5121        *Lord  Deidian,  C.  J.,  in  this  term,  (June  6th,)  delivered  the 
judgment  of  the  court  in  both  cases. 

GiUHAM  V.  Witherby. 

The  material  facts  of  this  case  are  as  follows.  On  the  18th  of  Janua^t 
1842,  the  sheriff  of  Middlesex  seized  the  goods  in  question  under  a  writ 
of  fi.  fa.,  at  the  suit  of  Thomas  Bennett,  against  Thomas  and  Greorge  Sed« 
don.  The  judgment  was  on  a  warrant  of  attorney.  Whilst  the  sheriff 
was  in  possession,  on  the  27th  of  January,  a  writ  of  fieri  facias  of  that  date 
against  the  Seddons  at  the  suit  of  the  now  defendants  was  delivered  to 
him,  and  a  warrant  was  granted  and  delivered  to  the  same  officer  who  was 
already  in  possession.    The  judgment  was  in  aji  adverse  bona  ide  action; 
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Bnd  the  kiow  defendants  had  no  notice  of  any  prior  act  of  bankruptcy  cotri. 
mitted  by  the  Seddons.    Whilst  the  goods  still  remained  unsold  in  the 
possession  of  the  sheriff,  on  the  3d  of  February)  a  fiat  in  bankruptcy  issue/ 
against  the  Seddons,  which  was  regularly  prosecuted ;  and  the  now  plain- 
tifls  are  their  assignees.     The  date  of  the  act  of  bankruptcy  is  not  stated 
The  goods  have  since  been  sold ;  and  the  amount  is  less  than  the  sum 
endorsed  to  be  levied  under  Bennett's  writ,  but  much  more  than  that  en-* 
dorsed  to  be  levied  under  the  writ  of  the  now  defendants.     The  question 
is  whether  the  now  defendants  are  entitled  to  that  sum  as  against  this 
assignees.      The  case  of  Goldschmidt  v.  Handet^  6   M.  &  Gr.    187^ 
S.  C.  6  Scott,  N.  R.  962,  12  Law  J.  N.  S.  (C.  B.)  304,  1  Dowl.  &  L.  501^ 
decided  by  the  Court  of  Common  Pleas,  and  reported  in  four  places,  is' 
directly  in  point  in  favour  of  the  now  defendants.     There  are  some  dis-- 
crepancies  in  the  reports  of  *that  case ;  but  they  are  not  very  ma-     rt^i  o 
terial:  and  it  is  plain  that  we  could  not  give  judgment  for  the     ^ 
present  plaintifis   without  treating  that  case  as  having  been  wrongly 
decided. 

In  order  to  arrive  at  a  right  conclusion,  it  seems  necessary  to  ascertain 
in  the  first  place  what  were  the  rights  and  relative  position  of  Bennett  and 
the  now  defendants  after  both  their  writs  had  been  delivered  to  the  sheriff, 
and  before  the  bankruptcy,  (the  act  of  bankruptcy  being,  as  far  as  appears* 
by  this  case,  contemporaneous  with  the  fiat,)  and  then  to  see  what  was  th6 
effect  of  the  subsequent  bankruptcy  under  the  circumstances.     Now,  as  nO 
fraud  or  irregularity  is  alleged  in  this  case,  it  is  plain  that  Bennett's  writ, 
under  which  alone  the  sheriff  seized  in  the  first  instance,  was  entitled  to 
preference  over  that  of  the  now  defendants ;  and,  as  the  goods  were  not 
sufficient  in  value  to  satisfy  Bennett's  writ,  the  now  defendants,  but  for  thd 
bankruptcy,  could  not  have  taken  any  thing.     Giving  the  fullest  effect  to 
the  cases  which  establish  that,  when  a  sheriff  seizes,  he  seizes  under  all' 
writs  then  in  his  hands,  and  even  admitting  that  writs  which  come  into  his 
hands  subsequently  to  the  seizure  attach  on  the  goods  already  seized,  so 
that  a  creditor  under  such  subsequent  writ  would  be  entitled  to  the  pro- 
ceeds if  the  first  writ  be  either  satisfied,  or  set  aside,  or  withdrawn,  siiil  the 
now  defendants,  without  aid  of  the  bankruptcy,  could  have  taken  nothing, 
because,  independent  of  the  bankruptcy,  Bennett's  writ  was  not  satisfied, 
or  set  aside,  or  withdrawn.     The  now  defendants  have  not  been  defeated 
of  any  right  which  they  were  entitled  to  at  common  law  ;  for,  at  common 
law,  Bennett  was  clearly  entitled  in  preference  to  them :  and  they  cannot* 
complain  that  they  *take  nothing,  unless  they  can  show  that  the     ^#514 
bankrupt  acts  operate  to  give  them  a  preference  which  they  would 
not  have  at  common  law. 

What,  then,  is  the  effect  of  the  bankrupt  acts  under  the  circumstances, 
wid,  particularly,  of  the  108th  section  of  stat.  6  G.  4,  c.  16?  It  is  clear 
^at,  by  the  operation  of  that  section,  Bennett  is  deprived  of  the  fruits  of 
bis  execution,  and  is  compelled  to  come  in  pari  passu  with  other  fair  ere- 
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ditors.    The  section  manifestly  treats  the  judgment  creditor,  who   is  so 
compelled,  as  a  fair  creditor ;  for  it  speaks  of  his  being  a  creditor  for  a 
valuable  consideraiionf  and  provides  that  he  shall  be  paid  ratable  ^th 
«« such"  (that  is,  "other  fair")  creditors.     The  object  of  the  section  mani- 
festly was  .to  compel  the  bona  fide  fair  creditor  who  had  seized  under  an 
execution  upon  a  judgment  by  virtue  of  a  warrant  of  attorney  to  relinquish 
that  seizure,  and  to  bring  the  proceeds  into  hotchpot  for  the  benefit  of  all 
the  creditors,  and  not  merely  to  set  aside  that  particular  execution.      Ac- 
cordingly, this  court,  in  Taylor  v.  Taylovy  5  B.  &  C.  392,  refused  to  set 
aside  such  a  writ  as  being  void ;  and  again,  in  JVotley  v.  Buck^  8  B.  &  C. 
160,  this  court  refused  to  decide  whether  the  sheriflf  was  a  wrongdoer  in 
selling  under  such  a  writ,  though  they  held  that  the  money  raised  belonged 
to  the  assignees.    If  the  view  to  which  the  court  inclined  in  those  cases 
had  been  followed  up,  the  now  defendants  would  clearly  be  out  of  court, 
because  Bennett's  execution,  which  was  good  at  common  law  against  the 
Seddons  and  against  the  now  defendants,  would  still  remain  good  against 
all  persons,  though  the  produce  would  be  transferred  from  Bennett  to  the 
•5151     assignees.    Nor  would  the  doctrine  laid  down  in  *Rybot  v.  Peck" 
furniy  in  the  note  to  1  T.  R.  731, (a)  and  other  similar  cases^  viz., 
that  the  execution  debtor  cannot  complain  of  the  sheriff's  violating  the  pro- 
per priority  of  executions,  affect  the  argument,  because  the  assignees  could 
not  be  considered,  if  the  execution  remained,  as  claiming  under  the  bank- 
rupt, but  by  force  of  the  108th  section  of  the  statute. 

But,  the  Court  of  Exchequer,  in  the  recent  case  of  Chesion  v.  Giibsy 
12  M.  &W.  Ill,  having  departed  from  the  view  taken  in  Taylor  y.  Taylor^ 
5  B.  &  C.  392,  and  having  decided  that  the  108th  section  affects  the  writ 
itself,  the  position  of  the  assignees  is  most  materially  altered.     That  case 
was  twice  argued,  and  well  considered ;  and,  according  to  the  law  there 
laid  down,  it  would  seem  that  Bennett's  writ  became  void  by  the  issuing 
of  the  fiat,  so  that  the  assignees  might  have  maintained  trover  against  the 
sheriff  if  he  had  sold  under  it.     Why  ?    Because,  the  writ  being  void,  the 
goods  remained  still  the  goods  of  the  bankrupt,  and  passed  to  his  assignees. 
The  sheriff,  then,  was  bound  to  treat  the  writ  as  void  when  the  fiat  issued; 
and,  the  moment  he  so  treated  it,  the  writ  of  the  now  defendants,  which 
had  attached  provisionally  on  the  goods,  and  which  was  not  void  under 
the  108th  section,  but  valid  against  the  assignees  and  all  the  world,  became 
absolute,  or,  so  to  speak,  became  in  effect  the  first  writ ;  and  the  now  de- 
fendants were  entitled  to  be  satisfied  out  of  the  proceeds  of  the  goods. 
Combining,  therefore,  the  case  of  Cheston  v.  Gft66 ^  with  that  of  GoldschnwU 
V.  Hamlet,  6  Man.  &  G.  187 ;  S.  C.  6  Scott,  N.  R.  962,  12  Law  J.  N.  S. 
(C.  B.)  304,  1  Dowl.  &  L.  501,  we  think  that  the  now  defendants  are 
entitled  to  the  judgment  of  the  court. 

Judgment  for  defendants. 

(a)  Note  (a)  to  HuiMuom  t.  Johmton. 
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*Gbaham  v.  Lynes.  [*516 

The  same  judgment  must  be  given  in  this  as  in  the  other  case :  and, 
here,  with  respect  to  the  furi^iture  in  the  private  house,  which  was  in  point 
of  fact  seized  under  the  now  defendant's  writ,  we  are  clear  that  the  cir- 
cumstance of  Bennett's  writ  being  in  the  sheriff's  hands  at  the  time  will 
not  bring  the  furniture  within  the  operation  of  the  108th  section. 

Judgment  for  defendant. 


The  QUEEN  against  JOHN  YARD  WILLATS  and  JOHN  HODGES. 

Saturday,  May  24. 

An  order  of  remoYal,  made  18tb  January,  purported  to  be  founded  upon  a  complaint  that  the 
paupers  «<  haTe  btely  intruded  and  come  into  the  laid  parish  of  G.,  and  hare  become  actually 
chargeable  to  the  same,"  and  directed  them  to  be  removed  to  B.  The  first  practicable  sea- 
sions  for  an  appeal  were  held  on  1 1th  April,  and  were  adjourned  to  9th  May.  No  appeal 
was  entered  at  the  sessions  in  April;  but,  according  to  the  practice  of  that  court,  an  appeal 
entered  at  the  adjourned  sitting  in  May  would  be  in  time.  The  overseers  of  B.  moved  for  a 
certiorari  on  25th  April.     Htld^ 

IW,  although  the  time  for  appealing  had  not  expired,  the  overseers  of  B.  might  obtain  a  cer- 
tiorari: and  that  the  order  was  bad,  as  being  founded  on  a  complaint  which  did  not  sufficiently 
allege  that  the  paupers  had  come  to  inhabit  in  G. 

PashleYi  on  25th  April  last,  obtained  a  rule  calling  upon  John  Yard 
Willats  and  John  Hodges,  Esquires,  two  justices  of  the  peace  for  the 
borough  of  Reading,  and  the  churchwardens  and  overseers  of  the  poor 
of  the  "parish  of  St.  Giles  in  the  said  borough,  to  show  cause  why  a  cer- 
tiorari diould  not  issue  to  remove  into  this  court  an  order  made  on  18th 
January,  1845,  by  the  said  justices,  for  the  removal  of  Jane  Cromwell  and 
her  children  from  the  said  parish  to  the  parish  of  Beckington.     The  affi« 
darits  on  which  the  rule  was  obtained  set  forth  a  copy  of  the  order,  which 
purported  to  be  made  on  the  complaint  of  the  churchwardens  and  overseers 
of  St.  Giles,  that  the  paupers  <(have  lately  intruded  and  *come  into     r^K^yi 
the  said  parish  of  St.  Giles,  and  have  become  actually  chargeable     ■- 
to  the  same.''    The  affidavits  in  opposition  to  the  rule  showed  that  the  next 
quarter  sessions  for  the  said  borough,  after  the  making  of  the  order,  were 
held  on  11th  April,  1845,  from  which  day  they  were  continued  by  adjourn- 
luent  until  9th  May,  1845 ;  that  no  appeal  against  the  order  was  entered 
at  the  said  quarter  sessions  when  holden  in  April,  but  that  according  to 
the  practice  of  that  court  such  an  appeal  might  be  entered  at  the  adjourned 
sessions  in  May ;  and  that  the  paupers  had  never  been  removed  under  the 
order.     On  the  motion  for  a  rule  nisi  several  objections  to  the  orders  were 
^ted :  but  the  only  one  which  was  discussed,  on  cause  being  shown,  was 
that  the  complaint  did  not  sufficiently  allege  that  the  paupers  had  come  to 
uihabit  in  the  removing  parish. 

CarringUm  now  showed  cause.     The  time  for  appealing  to  the  sessions 
gainst  this  order  has  not  expired ;  and  it  is  stated  in  2  Nolan  on  the  Poor 
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Laws,  p.  587,  4th  ed.,  that,  <«  By  a  general  rule  of  court,  no  certiorari 
shall  be  granted  to  remove  an  order  of  justices,  from  which  the  law  has 
given  an  appeal  to  the  sessions,  before  the  matter  is  determined  on  the 
appeal,  because  it  hinders  the  privilege  of  appealing ;  and  if  any  order  bie 
removed  before  appeal,  it  shall  be  sent  down  again.'*    For  this,  Regula 
Generalis,  E.  T.  1  Ann.  in  1  Salk.  147,(a)  is  referred  to.    It  is  there  added: 
<«But  afterwards  in  Mich.  4  Ann.  B.  R.  in  the  case  of  the  inhabitants  of 
Shellington,  it  was  held,  that  advantage  must  be  taken  of  this  rule  upon 
*5181    ^^  ^motion  to  file  the  order,  for  that  after  it  is  filed,  it  is  too  late." 
^    In  Rex  V.  Harman,  Andr.  343,  S.  C.  2  Bott.  p.  779,  pi.  1023, 
6th  ed.,  the  court  said  that,  where  « there  is  but  one  party  who  hath  a  rigkl 
to  appeal,"  «and  he  waives  his  privilege  of  resorting  to  the  sessions,  and 
elects  to  come  to  this  court,  a  certiorari  lies  for  removing  the  orders,  there 
being  no  reason  against  the  party^s  being  received."     <<But  where  thert 
are  two  parties  having  a  right  to  appeal,  (6)  and  the  time  of  appealing  be 
fixed  by  the  law,  (as  in  the  case  of  settlements,  where  the  time  is  limited 
to  the  first  sessions,)  it  is  not  reasonable  to  grant  a  certiorari  till  the  time 
is  elapsed :  and  so  is  the  rule  in  Salk.  147,  to  be  understood."     In  Rao  r. 
Hovlditchf  1  Bott.  p.  54,  pi.  71,  an  order  for  appointing  overseers  was  re- 
turned by  certiorari  before  the  next  quarter  sessions  were  held,  so  that 
there  was  no  opportunity  of  appealing ;  and,  on  motion  to  affirm  the  order, 
the  court  said  :  «  This  seems  to  be  a  manifest  injustice,  and  an  attempt  to 
take  away  the  benefit  of  appealing  from  the  persons  who  are  entitled  to  it." 
There  indeed  the  certiorari  seems  to  have  been  sued  out  by  the  parties  in- 
terested in  sustaining  the  validity  of  the  order ;  for  the  report  proceeds  to 
say,  «  The  party  who  has  the  right  of  appealing  may  remove  it,  if  be  thinks 
proper,  and  so  was  Rrx  v.  Harman ;"  but  the  rule  in  1  Salk.  147,  makefi 
no  distinction  as  to  parties.     [Lord  Denman,  C.  J.     It  is  said,  as  a  reason 
of  the  rule,  that  <Mt  hinders  the  privilege  of  appealing."] 

Secondly,  as  to  the  form  of  the  order.  It  is  there  alleged  that  the  pau- 
pers have  intruded  into  the  parish,  instead  of  stating,  as  is  usual,  that  they 
*6191  ^^^^  lately  come  *to  settle,  or  to  inhabit.  But  the  form  of  this 
order  is  very  old ;  and  Begina  v.  Rotherham^  3  Q.  B.  776,  shows 
that  it  is  not  necessary  to  adapt  the  old  form  so  as  to  make  it  comply  with 
recent  alterations  in  the  law.  In  Rex  v.  Binegarj  7  East,  377,  the  order 
stated  a  complaint  that  the  paupers  « lately  came  and  intruded  themselves 
into  the  said  parish  of  Kilmersdon,  endeavouring  there  to  settle  as  inhabit- 
ants thereof,  contrary  to  law,"  "and  are  likely  to  become  chargeable 
thereto ;"  and,  an  objection  being  taken  that  it  was  not  shown  that  the 
paupers  were  in  the  parish  when  the  order  was  made.  Lord  Ellbnborovgh 
said,  "  The  order  states,  and  the  magistrates  adjudge  it  to  be  true,  that 
tiie  paupers  are  likely  to  become  chargeable  to  the  parish,  which  could  not 

(a)  See  Memorandam,  7  Mod.  10;  J%ex  ▼.  Justkei  of  Warwick,  CvauL  99;  8.  C.  (oMirt 
•horUy,)  2  Str.  991. 

(6)  See  Rex  v.  HartfltUt,  Caith.  d2t,  t  Bott  p.  739,  pi.  940. 
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be  if  they  were  not  in  the  parish  at  the  time."  Here  the  complaint  and 
adjudication  are  that  the  paupers  <«baye  become  actually  chargeable." 
[Williams,  J.  That  might  be  if  the  paupers  had  come  casually  into  the 
parish,  and,  after  being  chargeable  to  it,  had  left  it  again.  Coleridge,  J. 
The  objection  is,  not  so  much  that  the  paupers  are  not  shown  to  be  in  the 
parish^  as  that,  for  any  thing  that  appears,  they  may  have  been  merely 
passing  through  the  parish,  and,  in  consequence  of  an  accident,  have  be« 
come  chargeable  there  as  casual  poor.  Does  the  word  « intruded ''  show 
more  ?]  It  excludes  the  idea  of  the  paupers  being  merely  casual  poor :  a 
poor  man  who,  whilst  passing  through  a  parish,  without  any  intention  of 
settling  there,  happens  to  break  his  leg,  and  thereby  becomes  chargeable, 
cannot  be  said  to  intrude  himself  on  the  parish. 

Pashleyy  contra,  was  not  called  on  by  the  court. 

•Lord  Denhan,  C.  J.     We  cannot  construe  the  word  "intrude"     rw^^n 
in  the  sense  which  is  contended  for.  (a)    The  argument  on  the 
first  point  does  not  apply,  as  in  this  case,  a  party  is  not  seeking  to  bring 
up  an  order  made  in  his  own  favour. 

Williams  (6)  and  Coleridge,  Js.,  concurred. 

Rule  absolute,  (c) 

(a)  See  Rtx  ▼.  AthiOH  wader  Lyne,  4  M.  &  8.  357;  Rex  t.  Graffkam,  3  Bott  p.  671,  pi.  808^ 
8th  ed.;  jf«<m.  19  Vin.  Ab.  402,  tiL  Settlement  of  the  Poor,  (Q),  pi.  8. 

(6)  Pattefon,  J.,  was  abeent 

(c)  Reported  by  R.  Hall,  Eaq. 

See,  as  to  aTerment  of  chargeability,  the  next  three  csaaea,  and  Regma  t.  Tolley,  p.  696, 599, 
post 


The  QUEEN  against  the  Inhabitants  of  STOCKTON.     Wednesday, 

May  28. 

If  a  female  panper  and  her  child  within  the  age  of  nurture  be  removed  by  order  of  jasticea, 
Qiwrre  whether  each  order  can  be  enforced,  if  the  notice  of  chargeability  doea  not  mention 
the  child  aa  chargeable,  and  in  reciting  the  order  made  for  removal  of  the  mother,  doea  not 
ibow  that  the  child  if  therein  named. 

SembUf  per  Lord  Denman,  C.  J.,  Patteaon  and  Coleridge,  Js.,  that,  although  the  order  named 
the  mother  only,  the  pariah  to  which  the  removal  is  made  muat  nevertheleaa  receive  the 
child,  if  within  the  age  of  nurture,  and  brought  with  the  mother. 

In  a  notice  of  chargeability  the  worda  *<haa  become  chargeable'*  are  equivalent  to  **is  charge* 
aUe."     Per  Lord  Denamn,  C.  J. 

An  order  of  removal,  having  the  maiarinal  venue  **  Borough  of  K.,'*  and  commencing  "  upoa 
the  complaint  of  the  churchwardens,"  dec.,  **  unto  ua,  G.  C.  and  T.  F.,*'  **  being  two  of  her 
majesty's  justices  of  the  peace  for  the  aaid  borough  of  Km"  does  not  sufficiently  show  that 
the  justices  heard  the  complaint  within  the  juiiadiction.  The  complaint  should  appear  to 
ba«e  been  heard  by  justices  « in  and  for,"  6lc 

On  appeal  against  an  order  of  sessions  for  the  removal  of  Elizabeth 
Goldie  and  her  illegitimate  daughter  Mary  Ann  from  the  parish  of  Suttoni 
ID  the  borough  of  Kingston  upon  Hull,  to  the  township  of  Stockton,  in  the 
parish  of  Stockton  upon  Tees,  in  the  county  of  Durham,  the  sessions  con* 
firmed  the  order  as  to  the  mother,  and  quashed  it  as  to  the  daughter,  sub- 
)^  to  the  opinion  of  this  court  upon  the  following  caset 
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At  the  time  of  the  making  of  the  order  of  removal  the  daughter  *was  c^ 
the  age  of  five  months,  and  was  residing  with  her  mother  in  the   said 
parish  of  Sutton.     The  notice  of  chargeability  was  as  follows : 
*5211         *''"  ^^^  matter  of  Elizabeth  Goldie,  a  pauper. 

«  To  the  overseers  of  the  poor  of  the  township  of  Stt>cktoii  upon 
Tees,  in  the  county  of  Durham.  We,  the  churchwardens  and  overseers  of 
the  poor  of  the  parish  of  Sutton,  in  the  borough  of  Kingston  upon  Hull,  do 
hereby  give  you  notice  that  the  above  named  pauper,  Elizabeth  Golclie, 
together  with  ,  now  residing  in  the  workhouse  in  the  parish  of 

Sutton,  has  become  chargeable  to  our  said  parish  of  Sutton,  and  that  an 
order  of  justices  has  been  duly  obtained  for  her  removal  to  your  said  town- 
ship of  Stockton  upon  Tees,  as  last  place  of  legal  settlement:  a  copy 
of  which  order,  as  also  a  copy  of  the  examination  on  which  the  same  was 
made,  are  herewith  sent :  and  take  notice  that,  unless  you  appeal  against 
the  said  order,  and  within  twenty-one  days  from  the  service  hereof  duly 
serve  notice  of  such  appeal,  the  said  paupers  will  be  removed  to  your 
township  of  Stockton  upon  Tees  in  pursuance  of  the  said  order."  (Dated, 
and  regularly  signed.) 

Two  objections  were  made  by  the  appellants  to  this  notice  of  charge- 
ability  at  the  trial  of  the  appeal.  First,  that  it  made  no  mention  of  the 
daughter,  and  that,  therefore,  by  virtue  of  stat.  4  &  5  W.  4,  c.  76,  s.  79, 
the  order  of  removal  as  to  the  daughter  must  be  quashed ;  and  that  an 
order  of  sessions  confirming  the  order  of  removal  as  to  the  mother  and 
quashing  it  as  to  the  daughter  would  be  illegal,  on  the  ground  that  its  ne- 
cessary effect  would  be  to  separate  the  mother  and  the  child ;  and  that 
therefore  the  order  of  removal  ought  to  be  quashed  altogether.  Secondly, 
That  the  said  notice  was  bad  in  stating  that  the  pauper,  E.  G.,  «<  has  be- 
come chargeable"  to  the  parish  of  Sutton,  without  stating  that  the  said 
E.  G.  was  then  chargeable. 

♦6221        *The  order  of  removal  aforesaid  was  in  the  following  form: 
•*     "  To  the  churchwardens  and  overseers,"  &c.,  (of  the  respondent 
parish  and  appellant  township.) 

•'Borough  of ^  Upon  the  complaint  of  the  churchwardens  and  overseers  of 
upon  Hull.  )  the  poor  of  the  parish  of  Sutton,  in  the  borough  of  Kingston 
upon  Hull,  aforesaid,  unto  us,  George  Cookman  and  Thomas  Firbank,  Esqs., 
whose  names  are  hereunto  set  and  seals  affixed,  being  two  of  her  majesty's 
justices  of  the  peace  for  the  said  borough  of  Kingston  upon  Hull,  and 
county  of  the  same  town,  that  Elizabeth  Goldie,  now  residing  in  the  Sutton 
workhouse,  in  the  parish  of  Sutton  aforesaid,  single  woman,  and  her  ille- 
gitimate child  named  Mary  Ann,  aged  five  months,  came  lately  to  inhabit, 
and  are  now  inhabiting,  the  parish  of  Sutton,  in  the  borough  of  Kingston 
upon  Hull  aforesaid,  not  having  gained  a  last  legal  settlement  therein,  and 
that  the  said  Elizabeth  Goldie  and  the  said  child  became  and  are  now 
actually  chargeable  to  the  said  parish  of  Sutton,  in  the  said  borough  of 
Kingston  upon  Hull."     The  rest  of  the  order  was  in  the  usual  form« 
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ordering  the  removal  of  both  mother  and  daughter  from  the  parish  of 
Sutton  to  the  township  of  Stockton. 

At  the  trial  of  the  said  appeal,  it  was  objected,  thirdly,  to  this  order, 
that  it  did  not  appear  upon  the  face  of  it  that  the  complaint  of  the  church- 
wardens and  overseers  of  Sutton  was  made  to  the  justices  within  their 
jurisdiction,  but  merely  that  it  was  to  two  justices  for  the  borough  of 
Kingston  upon  HuU. 

The  court  of  quarter  sessions  by  its  order  confirmed  the  said  order  of 
removal  as  to  the  mother,  and  quashed  it  as  to  the  child,  subject  to  the 
above  case.  If  this  court  should  be  of  opinion  that,  upon  the  preceding 
'statement  of  facts,  the  sessions  could  not  confirm  the  order  of  r^^oQ 
removal  as  to  the  mother  and  quash  it  as  to  the  child,  or  that,  upon 
any  of  the  before-mentioned  objections  to  the  order  of  removal  and  the 
notice  of  chargeability,  the  sessions  ought  to  have  quashed  the  order  of 
removal  altogether,  then  the  said  order  of  sessions  and  order  of  removal 
were  to  be  quashed,  otherwise  the  order  of  sessions  to  be  affirmed. 

Pashley  in  support  of  the  order  of  sessions.     First,  as  to  the  notice  of 
chargeability.    A  notice  only  stating  the  mother  to  be  chargeable  was 
correct,  for,  by  stat.  4  &  5  W.  4,  c.  76,  s.  71,  relief  given  to  the  child, 
bdng  illegitimate,  was  relief  to  her.    It  may,  indeed,  be  admitted,  that 
the  notice  would  be  bad  if  it  necessarily  called  for  an  order  separating  the 
mother  and  child,  as  was  done  in  Sktffreth  v.  Walford^  2  Sess.  Ca.  89, 
and  Regina  v.  Birmingham^  5  Q.  B.  210.     But  that  is  not  the  necessary 
consequence  of  the  present  notice.     [Patteson,  J.     I  do  not  see  why  an 
order  might  not  be  good  which  adjudicated  on  the  mother's  settlement 
only,  and  then  directed  both  the  mother  and  child  to  be  removed.]     If 
the  order  determined  the  mother's  settlement,  and  stated  the  child  to  be 
a  bastard,  born  on  a  certain  day  since  the  passing  of  stat.  4  &  5  W.  4, 
c.  76,  that  would  be  a  sufficient  adjudication  to  prevent  future  disputes. 
[Patteson,  J.     Suppose  the  order  had  been  made  for  removing  the 
mother,  without  mention  of  the  child.]     She  might  have  taken  the  child 
with  her ;  and  the  officers  of  the  parish  to  which  the  removal  was  made 
could  not  have  reiiised  to  receive  them.    Secondly,  the  words  *«  has     r •504 
become  chargeable,"  in  a  notice  of  chargeability,  imply  that  the     ^ 
party  is  so.    Thirdly,  it  is  objected  that  the  order  does  not  show  jurisdic- 
tion, there  being  no  words  to  that  effect  beyond  the  statement  that  the 
remoring  magistrates  are  « justices  of  the  peace  for  the  said  borough." 
But  the  marginal  venue,  «  Borough  of  Kingston  upon  Hull,"  is  sufficient 
alone  to  show  jurisdiction,  according  to  Regina  v.  Casterton^  6  Q.  B.  507, 
and  Jier  v.  St.  Mary's  Leicester,  1  B.  &  Aid.  327,  if  it  be  clearly  con- 
nected with  the  body  of  the  order :  and  here  the  order,  beginning  with 
those  mar^nal  words,  goes  on  to  state  that,  <«  upon"  the  complaint  of  the 
parish  officers  of  Sutton,  in  the  borough  of  Kingston  upon  Hull,  (not 
"  after  complaint"  by  them,  or  «  whereas  they  have  complained,")  the 
justices  proceed  to  make  the  order.    In  Johnson's  Dictionary  it  is  said, 

2C 
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under  the  word  «  On,"  that  <«  it  denotes  the  time  at  which  any  thing  hap- 
pens," and  (<  is  used,  I  think,  only  before  day  or  hour,  not  before  deno- 
minations of  longer  time."     The  word  <«  upon"  is  explained  in  a  similar 
manner.  [Lord  Denman,  C.  J.     I  should  have  ventured  to  think  that 
«  upon  the  complaint"  meant  <«  after  the  complaint ;"  but  the  Court  of 
Exchequer  Chamber  held  otherwise  in  Regina  v.  Hwmphery^  10  A.  &  E. 
335,  369.](a)     «  On"  cannot  be  taken  to  mean  long  after.     [Patteson,  J. 
If  «  on"  implies  something  done  in  the  same  day,  how  is  the  jurisdiction 
shown  ?    It  is  easy  to  get  out  of  the  borough  of  Kingston  upon  Hull  in 
a  day.]    Supposing  that  the  latter  part  of  the  order,  which  is  not  set  out, 
ran  in  the  same  form  as  the  concluding  part  of  the  order  in  Regina  v. 
*5251     ^il^Thamy  3  Q.  B.  776,  it  would  *distinctly  appear  (and  in  fact 
it  is  not  denied)  that  the  order  was  made  within  the  jurisdiction ; 
and  the  recital  of  the  complaint,  coupled  with  it,  would  leave  no  doubt 
that  the  complaint  was  made  within  the  jurisdiction  likewise. 

^rchboldy  contii.     First,  the  child  could  not  have  been  removed  under 
this  order,  because  the  provision  of  stat.  4  and  5  W.  4,  c.  76,  s.  79,  is 
express,  that  <«  no  poor  person  shall  be  removed  or  removable"  by  reason 
of  chargeability,  until  notice  of  the  chargeability  shall  have  been  given, 
with  a  copy  of  the  <<  order  of  removal  of  such  person."    Cases  prior  to 
the  statute  do  not  apply.     [Lord  Denman,  C.  J.     The  respondents  say 
that,  on  removal  of  the  mother,  the  old  law  attached  to  it  the  necessity 
of  removing  the  child.]     The  statute  is  peremptory.     And,  if  the  order 
stand  confirmed  as  to  the  mother,  and  quashed  as  to  the  child,  it  will  be 
impossible  to  send  the  child  with  or  to  the  mother  under  this  or  a  subse- 
quent order.     But,  if  this  proceeding  merely  enables  the  officers  to  sepa- 
rate them,  the  objection  is  sufficient ;  and  Rex  v.  CukJUld^  Burr.  S.  C. 
290,  is  an  authority  for  quashing  the  order  of  sessions.     It  was  admitted 
by  this  court,  in  Regina  v.  Birmingham  ^  5  Q.  B.  210,  that  «  cases  have 
arisen  under  statutes,  in  which  it  has  become  necessary  to  break  in  upon'* 
the  rule,  that  a  child  within  the  age  of  nurture  shall  not  be  separated  from 
the  mother;  and  here  the  statute  imposes  that  necessity,  if  the  order  of 
sessions  is  to  prevail,  because  there  is  such  a  child  not  named  in  the  order 
of  removal.     [Colebidge,  J.    If  the  child's  name  were  not  there,  the 
*5261     ^"^^^^  ^f  ^^  appellant  ^parish  must  take  it,  if  brought  with  the 
mother.     Lord  Denman,  C.  J.     They  would  incur  serious  conse- 
quences if  they  did  not.]     Secondly,  by  statute  4 &5  W.  4,  c.  76,  s.  79, 
no  poor  person  is  to  be  removed  without  notice  first  given  of  his «« being'' 
chargeable.     <<  Has  become  chargeable"  is  not  equivalent  to  this,  but  ib 
ambiguous  at  least.     [Lord  Denman,  C.  J.    If  you  say  that  a  pers(» 
<(  has  come"  to  London,  is  not  that  equivalent  to  saying  he  <«  is  come  ?"} 
Thirdly,  «  justices"  <cfor  the  said  borough"  does  not  imply  that  they  are 
acting  within  it :  and  in  an  order  of  this  kind  <<  the  court  must  see,  be- 
yond dispute,  that  the  magistrates  have  jurisdiction  ;  they  must  not  giv6 

(a)  See  Scott  t.  Parker,  1  Q.  B.  809,  818. 
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It  to  themselves  by  doubtful  words ;"  Refcim  v.  Toke,  8  &  E.  227,  233, 
per  Coi.KKiJ>a£,  J, ;  Bsgina  y.  Hartley  Wintney  Unions  1  Q.  B.  677  ;  Re- 
gina  V.  Spacknian,  2  Q.  B.  301.     [Lord  Denman,  C.  J.    Is  there  any 
authority  for  saying,  that  <«  in  and  for,"  when  those  wonls  are  used,  im- 
plies that  the  justices  are  acting  within  the  district  ?    They  may  mean 
only  that  the  justices  have  jurisdiction  in  and  for  it.]     The  words  are  al- 
ways anderstood  in  the  former  sense.     The  marginal  venue  here  cannot 
aid,  not  being  in  any  way  connected  with  the  body  of  the  order.     [Lord 
Denman,  C.  J.,  referred  to  a  case  from  Yorkshire,  in  which  a  question 
like  the  present  arose.](a)     «  Upon"  the  complaint  is  an  expression  re- 
ferring to  time,  and  cannot  decide  any  thing  as  to  place. 

Lord  DcNMAN,  C.  J.  It  is  reasonable  to  require  that  an  order  of  jus- 
tices should  appear  to  be  made  within  *their  jurisdiction ;  and  r*527 
that  fact,  as  the  order  does  not  usually  give  any  date  of  place,  ^ 
will  not  appear  unless  the  word  <<  in"  be  used.  That  is  the  form  in  all 
the  precedents ;  and  I  cannot  see  why  it  should  be  departed  from.  It 
appears  to  me  that,  on  general  principles,  it  has  been  found  necessary  to 
introduce  that  form  for  the  purpose  of  showing  that  the  order  was  made  in 
a  proper  place. 

Patteson,  J.  The  objection  here  is  that  the  complaint,  not  the  order,^ 
is  not  shown  to  be  made  within  the  jurisdiction.  It  must  appear,  not  only 
that  the  persons  making  the  order  are  magistrates  for  the  district  for  which 
they  act,  but  that  they  are  proceeding  within  it.  The  precedent  of  an 
order  in  Bum (6)  states  a  complaint  « unto  us"  two  justices  "in  and  for" 
the  county:  and  the  word  "  in,"  so  used,  must  be  taken  to  imply  that  they 
act  in  the  county.  Here  the  order  contains  nothing  inconsistent  with  the 
supposition  that  the  complaint  was  preferred  out  of  the  jurisdiction,  but 
that  the  justices  went  into  it  to  make  the  order. 

Williams,  J.  I  think  the  construction  given  by  my  lord  and  my  bro- 
ther Patteson  is  correct,  and  that  "  for"  describes  the  authority,  *<  in" 
the  place.  <<In,"  as  opposed  to  «for,"  is  surplusage,  unless  it  describes 
the  place  in  which  the  justices  were  when  they  made  the  order. 

Coleridge,  J.  No  question  of  principle  has  been  raised  on  this  point : 
but  Mr.  PashUy  has  argued,  on  *the  construction  of  the  word  r^^oo 
<*upon,"  as  if  every  thing  done  on  the  same  day  must  be  taken  to  ^ 
have  been  done  at  the  same  place.  But  this  is  too  uncertain.  The  word 
<*  upon"  does  not  necessarily  refer  to  time  ;  and,  if  it  does,  it  may  imply 
nothing  beyond  sequence  of  events.  Here  I  thjnk  the  reference  is  only  to 
the  words  of  stat.  13  &  14  Car.  2,  c.  12,  s.  1,  which  gives  jurisdiction  to 
niake  the  order. 

Pashley  asked  that,  if  the  order  of  sessions  were  quashed,  the  judgment 
'Uight  be  given  on  the  special  ground  of  insufficiency  of  the  order  of  re- 
moval   But 

(a)  Probably  Regina  t.  JrdtUy,  5  Q.  B.  71. 

(6)  See  4  Bqtii'b  Jqs.  ISSS,  29th  (Chitty  and  Bereft)  edit 
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The  court  refused  to  give  any  particular  direction. 

Order  of  sessbns  qua8hed.(a) 

(a)  See  Rtgina  t.  St.  Paul,  Ccvmt  Chrden,  p.  68a,  post 

Aleo,  as  to  statement  of  chargeability,  Rtgina  v.  willatt,  ant^  p.  616 ;  Rtgina  t.  8i»  GUu 
tht  Fitldt,  p.  629,  post;  and  Rtgina  t.  TotUy,  p.  696,  post. 


*529]        *[The  following  case  may  properly  be  added  here.] 

The  QUEEN  against  The  Inhabitants  of  ST.  GILES  IN  THE  FIELDS. 

June  8,  1846. 

An  order  of  remoyal  recited  a  complaint  by  the  parish  officers  that  the  pauper  had  come  into 
the  parish,  endeavouring  to  settle  there  contrary  to  law ;  and  adjudicated  that  he  had  beooiiie 
chargeable  to  the  parish. 

Held  bad,  because  the  complaint,  as  recited,  did  not  aver  chargeability,  and  therefore  the  order 
showed  no  jurisdiction. 

On  appeal  against  an  order  of  a  police  magistrate,  removing  James  and 
Elizabeth  Jakins  from  the  parish  of  St.  Giles  in  the  Fields  to  the  parish  of 
St.  Pancrasy  both  in  Middlesex,  the  sessions  quashed  the  order,  subject  to 
the  opinion  of  this  court  upon  a  case. 

The  case  set  out  the  order  of  removal,  which,  so  far  as  material  to  the 
decision  of  the  court,  was  as  follows. 

«« Metropolitan  Police!      To  the  churchwardens  and  overseers  of  the  poor 
District  and  County  of  >  of  the  parish  of  St.  Giles  in  the  Fields,  in  the  county 

Middlesex,  to  wit  J  of  Middlesex,  and  Metropolitan  Police  District,  and 
to  the  churchwardens  and  overseers  of  the  poor  of  the  parish  of  St.  Pan- 
eras,  in  the  same  county,  and  to  each  and  every  of  them.  Whereas  com- 
plaint has  been  made  unto  me,  one  of  her  majesty's  justices  of  the  peace 
in  and  for  the  county  of  Middlesex,  (one  of  the  police  magistrates  of  the 
metropolis  sitting  at  the  police  court.  Great  Marlborough  street,  in  the 
parish  of  St.  James,  Westminster,  within  the  Metropolitan  Police  Dis- 
trict,) (a)  by  the  churchwardens  and  overseers  of  the  poor  of  the  parish  of 
*5S01  '^^*  Giles  in  the  Fields,  in  the  said  county  of  *Middlesex,  and  Me- 
tropolitan Police  District,  that  James  Jakins  and  Elizabeth  Jakins 
are  lately  come  into  their  said  parish,  endeavouring  to  settle  there,  con- 
trary to  law :  and  it  appeareth  unto  me,  the  said  police  magistrate  of  the 
metropolis,  and  I  do  adjudge,  that  they  are  become  chargeable  to  the 
said  parish:  and,  upon  examination,"  &c.  Then  followed  the  adjudica- 
tion of  the  settlement,  and  order  of  removal. 

The  third  ground  of  appeal  was  as  follows. 

«  Because  it  does  not  appear  on  the  said  order  that  it  was  made  on  any 
complaint  of  the  chargeability  of  the  persons  ordered  to  be  removed,  the 

(a)  One  point  raised  in  the  ease  was,  whether  the  jurisdiction  of  the  police  magistnte  to 
•djodicate  alone,  under  stat  S  dc  3  Vict  c  71,  s.  14,  sufficiently  appeared  in  the  order;  bat  aa 
ibis  the  court  pronounced  no  decision. 
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said  justice,  without  examination  of  any  premises^  illegally  adjudging  in 
the  said  order  the  chargeability  of  the  said  persons." 

If  the  court  should  be  of  opinion  that  the  objection  above  stated  was 
sufficient  to  warrant  the  sessions  in  quashing  the  order,  the  order  of  ses- 
aons  was  to  stand  confirmed ;  if  otherwise,  to  be  quashed. 

Prendergast  and  Howorthy  in  support  of  the  order  of  sessions.  The  re- 
moTing  justice  has  no  jurisdiction  except  upon  complaint ;  and  that  must 
include  a  statement  of  chargeability,  as  is  laid  down  in  Archbold  on  the 
Poor  Law,  559,  4th  ed.,  or  (before  stat.  85  G.  3,  c.  101)  of  a  likelihood 
of  chargeability,  as  was  said  by  the  court  in  Rsx  v.  Angell^  Ca.  K.  B. 
temp.  Hardw.  124. 

Jtf.  Chambers y  contra.     There  is  no  statutory  enactment  "Squiring  that 

the  complaint  should  show  chargeability,  nor  any  direct  decision  to  that 

effect.    Stat.  13  &  14  C.  2,  c.  12,  s.  1,  simply  gives  the  jurisdiction 

*«  upon  complaint  made  by  the  churchwardens  or  overseers  of  the     rvRoi 

poor"  wiihin  forty  days  of  the  poor  person  coming  to  settle.    In     *■ 

Bex  V.  South  MarsUmy  1  Str.  189,  Fortescue,  J.,  said :  «  The  only  two 

things  requisite  for  the  justices  to  adjudge,  is  the  place  of  the  last  legal 

setdement,  and  that  the  party  is  likely  to  become  chargeable.    And  these 

must  be  positive,  though  as  to  the  complaint  it  is  well  enough  to  take  it 

by  implication."    That  agrees  with  Weston  Rivers  v.  St,  Peter^s  in  Marl* 

hroughj  2  Salk.  492.    And  here  the  implication  necessarily  arises ;  for 

«  complaint"  means  that  which  by  law  is  a  complaint.     [Lord  Denman, 

C.  J.    That  sort  of  reasoning  would  introduce  great  laxity  of  averment.] 

In  Rex  V.  Inskip  with  Sowerby^  5  M.  &  S.  299,  an  order  of  removal  (after 

Stat.  35  G.  3,  c.  101)  was  held  good,  though  the  complaint  did  not  state 

the  pauper  to  be  actually  chargeable.     [Patteson,  J.     The  complaint,  as 

recited  in  the  order,  stated  that  the  pauper  was  with  child,  which  was  likely 

to  be  born  a  bastard :  and  the  court  held  that  to  involve  actual  chargea^ 

bility,  under  stat.  35  G.  3,  c.  101,  s.  9.    In  Rex  v.  South  Mar  stony  the 

report  only  shows  the  order,  and  states  nothing  as  to  the  complaint.] 

Lord  Denman,  C.  J.  The  statute  13  &  14  C.  2,  c.  12,  cannot  regulate 
^e  practice  in  this  respect.  That  statute  does  not,  in  terms,  even  require 
^  sidjudication  of  chargeability.  The  requisite  is  introduced  by  the  ne- 
cessity of  the  case,  and  the  form  of  complaint  insisted  on  is  sanctioned 
l^y  the  practice  of  the  last  hundred  years.  Early  decisions  are  no  autho- 
rity on  this  point. 

*Patteson,  J.  The  very  words  used  in  Rex  v..  South  Marston,  r*502 
1  Str.  189,  <(  by  implication,"  show  that  Ae  chargeability  must 
appear  in  the  complaint.  And  stat.  13  &  14  C.  2,  c.  12,  s.  1,  gives  the 
jurisdiction  to  justices  **  of  the  division  where  any  person  or  persons  that 
ve  likely  to  be  chargeable  to  the  parish  shall  come  to  inhabit :"  the  likeli- 
'^  of  chargeability  is  thus  made  an  ingredient. 

Williabis,  J.    The  complaint  is  undoubtedly  the  foundation  of  the  ju- 
risdiction.   Rex  V.  Inskip  with  Sowerby^  5  M.  &  S.  299,  is  the  only  case 
^^'  vn.  39  2  c  2 
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which  appears  to  be  in  favour  of  this  order ;  and  there  it  was  hdd  tint 
the  complaint  stated  facts  which  showed  a  chargeability.  The  comphuBt 
has  always  been  so  framed  as  to  show  chargeability,  from  the  time  of  the 
publication  of  Bum's  excellent  work  to  the  present.(a) 

Order  of  sessions  affirmed.(i) 

(a)  Coleridge,  J.,  wts  libient 

J 6)  See  the  next  caee :  and  Jtegma  ▼.  WiUatt,  antd,  p.  616 ;  Regina  t.  Stockiom^  ante,  p. 6tO; 
Begina  v.  Totley,  p.  696,  post 


*533]  *(The  following  case  was  decided  in  Michaelmas  Vacation,  1846.] 

The  QUEEN  against  The  Inhabitants  of  ST.  PAUL,  COVENT  GAH- 

DEN.     Tuesday^  DecenAer  17,  1846. 

An  order  of  joetioee,  remoWn^  a  pauper  from  parish  B.  to  paridi  P.,  both  in  the  eoontj  of  M^ 
rpcited  a  complaint  by  the  pariah  officers  of  B.,  that  the  panper  «*  intruded  and  came  into 
the  said  parish  of  B^  and  hath  actually  become  chargeable  to,  and  is  now  inhabiting  in,  tb* 
tame  parish :"  and  it  is  adjudged  « the  same  to  be  true."  Held  that  the  order  showed  jiiri»> 
diction,  though  it  did  not  state  that  the  pauper  had  come  into  the  parish  with  intent  to  irl- 
tle,  as  required  under  stat.  13  &,  14  C.  2,  c.  12,  ik  1 ;  inasmuch  as  stat  35  G.  3,  c.  101,  a  /, 
gives  a  new  power  of  removing  paupers  inhabiting  and  actually  chargeable,  without  refimscc 
to  the  purpose  with  which  the  pauper  inhabits. 

The  order  appeared  to  be  made  l^,  and  upon  complaint  before,  « two  of  her  majesty's  jnstioa 
of  the  peace  acting  in  and  for  the  county  of  M.;"  and  it  contained  no  further  statemeBtflf 
the  place  where  it  was  made,  except  "  M.,  to  wit/*  in  the  margin.  Held  that  it  siifficicoi(f 
appeared  that  the  complaint  and  order  were  made  in  M. 

The  order  directed  the  parish  officers  of  B.  to  remove  the  pauper  <*  on  aight  hereot*'  Ediwk 
invalid  on  that  account. 

Heldf  also,  that  it  sufficiently  appeared  that  the  justices  were  justices  of  the  ooanty  of  M. 

On  appeal  against  an  order  of  two  justices,  removing  Ann  Sheridan 
from  the  parish  of  St.  Marylebone  to  the  parish  of  St.  Paul,  Covent  Gar- 
den, both  in  Middlesex,  the  sessions  confirmed  the  order,  subject  to  a 
case.     The  case  set  out  the  order,  which  was  as  follows : 

"To  the  churchwardens,"  &c.,  of  St.  Marylebone,  «in  the  county  of 
Middlesex,  and  to  the  churchwardens,"  &c.,  "  of  the  parish  of  St.  Paul, 
Covent  Garden,  in  the  liberty  of  Westminster,  in  the  county  of  Middle- 
sex, and  to  each  and  every  of  them." 

« Middlesex,  )  Whereas  complaint  hath  been  made  unto  us,  two  of  her 
to  wit.  I  majesty's  justices  of  the  peace  acting  in  and  for  the  countj 
of  Middlesex,  by  the  churchwardens,"  &c.,  "of  St.  Marylebone,  that  Ana 
Sheridan,  single  woman,  aged  sixty-four  years,  intruded  and  came  ioto 
the  said  parish  of  St.  Marylebone,  and  bath  actually  become  chargeable 
to,  and  is  now  inhabiting  in,  the  same  parish :  Upon  examination,"  JK) 
"  we  do  adjudge  the  same  to  be  true,  and  do  also  adjudge  the  place  of  the 
*5341  ^^  "^^  settlement  of  the  said  Ann  *Sheridan  to  be  in  the  said 
parish  of  St.  Paul,  Covent  Garden,  in,"  &c. 

« These  are,  therefore,  in  her  majesty's  name,  to  require  you,  the  said 
churchwardens  and  overseers  of  the  poor  of  the  said  parish  of  St.  Maijl^ 
>bone,  on  sight  thereof,  to  remove  and  ooovey  the  said  Ann  Sheridan  fioft 
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oat  of  your  parish  of  St.  Marylebone  to  the  said  parish  of  St.  Paul,  Oo- 
vent  Garden,  and  her  deliver,"  &c.y  (to  the  parish  officers  there.) 
<«  Given  under  our  hands  and  seals,  this  26th  day  of  November,  1844." 

(Signed  and  sealed  by  the  two  justices.) 
The  case  then  set  oat  the  examinations,  with  certain  objections :  but  all 
diat  became  material  to  the  points  insisted  upon  in  argument  was  as  fel- 
lows. 

The  first  ground  of  appeal  was :  <<  That  the  said  order  of  removal  is 
bad,  defective  and  insufficient  on  the  face  thereof" 

The  objections  stated  as  the  order  were :  that  the  jurisdiction  of  the 
justices  was  not  sufficiently  shown,  and  that  the  order  was  illegal  in  re- 
qairing  the  churchwardens  and  overseers  of  the  poor  of  St.  Marylebone  to 
remove  <«  on  sight"  thereof.  The  objections  were  overruled ;  and  the  ses- 
sions confirmed  the  order. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  the  order  of 
removal  was  bad  on  the  face  thereof,  the  order  of  sessions  was  to  be 
quashed,  otherwise  to  stand  affirmed. 
The  case  was  argued  in  Michaelmas  term,  1846.(a) 
*Carringtany  in  support  of  the  order  of  Sessions.     The  first  ob-     r-ROR 
jection  to  the  order  is  that  it  does  not  appear  that  the  paupers  had    *- 
come  to  settle.     The  form  is  the  usual  one.    It  is  the  same,  substantially, 
as  in  Regina  v.  Rotherhaniy  3  Q.  B.  776 ;  Regina  v.  Blathwayt^  3  DowL 
&  L.  542  ;  and  Regina  v.  Recorder  of  King^s  LynUy  3  Dowl.  &  L.  725 : 
but  the  objection  was  not  insisted  on  in  those  cases.     Regina  v.  WillatSy 
ante,  p.  616,  will  be  referred  to :  but  there  it  was  not  averred  that  the 
paupers  were  inhabiting  in  the  parish. 

Secondly :  it  will  be  objected  that  the  complaint  does  not  appear  to  be 
made  within  the  jurisdiction.  But  it  cannot  be  necessary  to  do  more 
than  state  that  the  justices  are  acting  on  the  complaint  within  the  juris- 
diction. In  Regina  v.  Recorder  of  King^s  Lynn^  the  complaint  appeared 
to  be  made  within  the  jurisdiction  ;  and  the  court  intended  that  the  order 
too  was  so  made. 

Thirdly :  it  will  be  objected  that  the  order  is  to  remove  «<  on  sight." 
But  that  means  only  that  the  officers,  on  sight  of  the  order,  shall  make  the 
removal  according  to  law,  that  is,  at  the  proper  time  and  under  proper 
circumstances. 

Fourthly :  it  will  be  objected  that  the  removing  justices  do  not  appear 
to  be  justices  of  the  county.  But  the  order  states  them  to  be  "justices 
of  the  peace  acting  in  and  for  the  county."  If  necessary,  that  will  be  un- 
derstood to  mean  "justices  for  the  county,"  «  acting  in  the  county ;"  or 
'•acting*'  may  be  considered  as  surplusage,  or  joined  with  the  word 
"justices:"  the  meaning  then  will  be  «  acting  justices  of  peace  in  and 
for  the  county." 

^)  ICovvnlwr  l4l]i  tnd  18th.    Bdbra  Lofd  Denman,  C.  J.,  Coferidgo,  Wightmu  uA 
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*5361        ^i'^A/ey,  contra.     First :  the  order  is  deficient,  because  neitka 
the  recited  complaint  nor  the  adjudication  shows  that  the  pauper 
bad  come  to  settle  or  come  to  inhabit  in  the  complaining  parish.     Either 
of  these  averments  might  perhaps  satisfy  stat.  13  &  14  C.  2,  c.  12,  s.  1 :  but 
the  only  averment  is  that  she  « intruded  and  came  into"  the  parish,  «  and 
is  now  inhabiting  in  the  same."     There  are  numerous  authorities  showing 
that  a  person  may  <<  inhabit"  without  being  settled,  or  even  dwelling,  ia 
the  place  where  he  inhabits ;  2  Inst.  702  ;  Jeffrey* s  Case^  5  Rep  66  b ; 
Leigh  V.  Chapmauj  2  Saund.  423 ;  Rutter  v.  Chapman,  8  M.  &  W.  s.  93 ; 
Rex  V.  MashUer,  6  A.  &  E.  153  ;  Rex  v.  Davie,  6  A.  &  E.  374 ;  mU- 
horn  App.  IViomas  Resp.  7  M.  &  Gr.  1,  9.    So  a  person  may  «  occupy" 
a  house  without «« residing"  in  it ;  Regina  v.  Justices  of  the  West  Riding, 
2  Q.  B.  505.     Again,  a  pauper  may  <<  come  into"  a  parish  without  any  m- 
tention  of  settling,  as  in  the  case  of  casual  poor ;  Rex  St.  James  in  Bury  S, 
Edmunds,  10  East,  25,  is  an  instance  :  and  that  case  is  confirmed  by  Rexi, 
St.  Lawrence,  Ludlow,  4  B.  &  Aid.  660.     The  jurisdiction  must  be  dis- 
tinctly shown  ;  and,  as  to  this,  there  is  no  difference  between  an  order 
and  a  conviction ;  Rex  v.  Hulcott,  6  T.  R.  583 ;  Day  v.  King,  5  A.  &  £. 
359,  367.     In  Regina  v.  Smith,  post,  p.  543,  this  court  considered  that 
jurisdiction  to  receive  the  application  of  overseers  of  a  township  for  ao 
order  of  filiation  and  maintenance,  under  stats.  4  &  5  W.  4,  c.  76,  and 
2  &  3  Vict.  c.   85,  was   not  shown   in   an  order  which   omitted  to 
*5371     *^^^  ^^^  ^^  township  had  no  guardians  and  was  not  included 
in  a  union:   and  the  order  was  quashed  on  that  ground.    In 
Regina  v.  WUlats,  ante,  p.  516,  the  complaint  stated  that  the  paupers 
««have  lately  intruded  and  come  into  the  said  parish  of  St.  Giles,  and  have 
become  actually  chargeable  to  the  same  ;"  and  this  court  quashed  the 
order  of  removal  for  want  of  jurisdiction.     [Colkridge,  J.    In  Regina  v. 
Recorder  ofKing^s  Lynn,  3  Dowl.  &  L.  725,  the  words  were  only  "  now 
inhabit  in  the  said  parish :"  but  that  was  not  held  an  objection.]    The 
point  was  not  made.     In  Regina  v.  St,  Oiks  in  the  Fields,  ante,  p.  529, 
an  order  of  removal  was  held  bad,  because  the  recited  complaint  did  not 
allege  actual  chargeability  ;  a  case  which  is  the  stronger,  because  actual 
chargeability  was  not  essential  before  stat.  35  G.  3,  c.  101 ;  and  it  migltt 
have  been  argued  that  an  order  which  wodd  have  been  good  before  the 
statute  did  not  become  invalid  by  the  subsequent  enactment ;  and  that  at 
any  rate  the   requisite   might    have  been  proved.    In  Rex  v.   Wooir 
pit,  4  A.  &  E.  205,  this  court  affirmed  the  principle  now  contended 
for :  there  was  a  difference  of  opinion  as  to  its  application ;  but  the  in- 
tent to  settle  was  held  to  be  essential,  (a)    EajiE,  J.    An  order  of  re- 
moval is  now  made  under  the  regulation  of  stat.  35  G.  3,  c.  101,  s.  h 
that   «  no  poor  perspji  shall  be  removed,  by  virtue  of  any  order  of 

(a)  Pafhley  hera  raferred  to  th«  cawt  on  the  act  of  hankniptcy  oonstitated  by  tbaenoe  wi^ 
intent  to  delay  crediton,  citing  BobtrUan  y.  Uddk,  9  Seat,  i87,  and  Chenowetk  ?.  fTaft  ^  ^ 
&&676. 
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removal,    from  the  parish    or  place  where    such    poor    person    shall 
be  inhabiting,  to  the  place  of  his  or  her  last  legal  settlement,  until  such 
person  shall  have  become  actually  chargeable  to  *the  parish,  town-     rv^qo 
ship,  or  place,  in  which  such  person  shall  then  inhabit,  in  which 
case  two  justices  of  the  peace  are  hereby  empowered  to  remove  the  person 
or  persons,  in  the  same  manner,  and  subject  to  the  same  appeal,  and  with 
the  same  powers,  as  might  have  been  done  before  the  passing  of  this  act 
with  respect  to  persons  likely  to  become  chargeable/']     That  alters  the 
power  only  by  restricting  it  to  cases  of  actual  chargeability.     In  Rex  v. 
Alveley  (a)  it  was  expressly  decided  that  this  statute  did  not  give  any 
power  of  removal  in  a  case  where  the  pauper  could  not  have  been  removed 
before  the  act.     Lord  Ellenborough  there  said :  «  Was  it  not  the  mean- 
ing of  the  act  to  prevent  the  removal  of  persons  until  actually  chargeable, 
who  were  before  removable  if  likely  to  become  so  :  but  not  to  make  per- 
sons removable  who  were  not  proper  objects  of  removal  before  that  act  ?" 
If  the  language  of  the  statute  is  an  answer  to  the  objection  now  urged, 
every  case  in  which,  since  the  statute,  it  has  been  held  that  there  is  any 
requisite  to  jurisdiction  except  actual  chargeability,  has  been  wrongly  de- 
cided.    [Erle,  J.     The  forms  in  the  last  edition  of  Burn's  Justice  [h)  do 
not  aver  that  the  pauper  has  come  to  settle.]     The  form  in  Regina  v. 
Rotherham^   3  Q.  B.  776,  which  the  court  states  to  be  *«  esta-     rtKog 
blished  by  the  usage  of  very  near  a  century,"  certainly  does  not. 

Secondly :  the  order  does  not  show  that  the  complaint  was  made  within 
the  jurisdiction  of  the  justices.  As  was  pointed  out  by  Patteson,  J.,  in 
Regina  v.  Stockton^  ante,  p.  527,  the  complaint  might  have  been  made 
while  the  justices  were  out  of  their  jurisdiction,  though  they  made  the  order 
within  it. 

Thirdly :  the  order  requires  the  parish  officers  to  remove  «  on  sight"  of 
the  order :  whereas,  by  sect.  79  of  stat.  4  &  5  W.  4,  c.  76,  the  removal 
could  not  take  place  legally  till  after  twenty-one  days. 

Fourthly :  the  order  does  not  show  that  the  justices  were  justices  of  Mid- 
dlesex, but  only  that  they  acted  « in  and  for  the  county  of  Middlesex." 
On  this  objection,  among  others,  a  certiorari  was  granted  in  Regina  v. 
Blathwaytf  3  Dowl.  &  L.  542 ;  though  it  is  true  that  the  argument  there 
^s  principally  upon  the  question  whether  a  certiorari  ought  to  issue,  there 
having  been  no  appeal.  Acting  in  and  for  the  county  would  be  evidence 
that  the  persons  acting  were  justices  of  the  county ;  but  there  ought  to  be 
a  direct  statement  of  jurisdiction.    It  is  no  doubt  possible  to  join  the  word 

(o)  3  Eait,  663.  And,  per  Abbott,  C.  J.,  in  Ptx  t.  St.  Lawrence,  Ludlow,  4  B.  &  Aid. 
^3;  M^htt  aet  only  regulated  the  powen  of  removal  already  existing,  bat  did  not  give  any 
11^  liower  to  the  magiatnitee  for  removing  panpers  wbo  were  irremovable  before.  In  Rex  v. 
pU'aiM/,4  A.  dc  E.  929,  Patteeon,  J.,  laid,  **  if  it  was  illegal  to  remove  before  that  statute, 
tt  cobld  not  be  less  illegal  after  it;"  and  Coleridge,  J.,  said,  «^8tat  35  G.  3,  c.  lOl,  did  not  give 
■  power  of  removal  where  it  did  not  exist  before."  But,  as  to  the  time  of  ramoval,  see  the 
«tni«B  of  Bayley,  J^  in  Rex  v.  Jmptkill,  3  B.  dc  C.  847,  853. 
(^)  VoL  4,  pp.  1388, 1389,  29th  (Chitty  dc  Bere's)  ed. 
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t<for"  with  the  word  «<  justices ;"  but  juri3<Iicti9P  can  never  be  given  bj 
ambiguous  language. 

Lord  Denman,  C.  J.  Four  objections  are  made  to  this  order.  I  must 
say  that  the  last  three  appear  to  me  too  trivial  to  need  comment.  The 
first  requires  consideration.  Cur.  adv.  vuU. 

*5401        *I^f<l  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court 
In  this  case  we  took  time  to  consider  a  single  point ;  whether, 
namely,  the  order  of  removal,  in  stating  the  complaint  before  the  justices, 
alleged  all  the  circumstances  necessary  to  give  them  jurisdiction. 

The  words  on  which  the  question  arises  are  these :  «« that  Ann  Sheridaj], 
single  woman,  aged  sixty-four  years,  intruded  and  came  into  the  said  pa- 
rish of  St.  Marylebone,  and  hath  actually  become  chargeable  to,  and  is 
now  inhabiting  in,  the  same  parish." 

It  is  objected  that  the  ¥rords  contain  no  statement  of  the  pauper  having 
come  into  the  parish  with  the  intention  of  there  settling  or  inhabiting ;  aod 
it  is  contended  that  the  words  <<  come  to  settle,"  or  <<  come  to  inhabit,'^  or 
words  unequivocally  expressive  of  such  intention,  are  necessary. 

We  consider  it  to  have  been  completely  established,  ever  since  the  case 
of  Rex  V.  St.  James  in  Bury  St.  Edmunds y  10  East,  25,  that  no  pauper  is 
removable  from  a  parish  unless  he  be  there  as  9x1  inhabitant,  or  come  (here 
to  settle  or  to  inhabit ;  the  words  <«  settle"  and  (<  inhabit"  being,  for  this 
purpose,  convertible  terms,  neither  of  them  importing  the  acquisition  of  a 
legal  settlement,  or  an  intention  of  permanent  residence :  the  purpose  may 
be  temporary ;  but  still  there  must  be  the  purpose,  at  least,  of  remaioiog 
there,  as  distinguished  from  that  of  merely  visiting  or  passing  through  the 
place.  The  particular  mischief  against  which  stat.  13  &  14  C.  2,  c.  12, 
provided  the  remedy  of  removal  was  that  of  persons  endeavouring  to  settle 
*5411  ^^"^s^^^^s  ^  ^^  limited  and  ^temporary  sense  of  the  word :  aod, 
the  remedy  having  been  found  to  produce  injurious  consequences, 
which  the  certificate  system  introduced  by  stat.  8  &  9  W.  3,  c.  80,  had 
not  prevented,  stat.  35  G.  3,  c.  101,  was  passed,  to  prevent  the  removal 
of  such  persons  until  they  should  become  actually  chargeable ;  encouraging 
thereby  the  free  change  of  abode  among  the  labouring  classes,  and  limit' 
ing  the  power  of  magistrates  as  to  their  removal. 

What  we  have  now  stated  has  been  long  generally  understood ;  and 
the  forms  of  orders  of  removal  which  are  given  in  the  best  books  on  the  sub- 
ject contain  an  allegation  that  the  paupers  have  come  to  settle  or  to  inhabit. 

The  present  order  wants  these  words :  and  it  is  argued|  either  that  we 
ought  to  allow  of  no  equivalent,  or  that  none  are  to  be  found  in  it.  We  feel 
all  the  inconvenience  of  substituting  for  terms  commonly  used,  and  having 
acquired  a  well-known  meaning,  any  others  supposed  to  be  of  equal  force; 
it  leads,  as  in  the  present  case,  to  uncertainty,  litigation,  wd  expense. 
At  the  same  time,  when  the  terms  omitted  are  not  terms  of  art  exelusivelj 
appropriated  to  express  the  legal  idea,  and  where  no  statute  prescribes  anj 
particular  form  in  which  the  power  it  gives  b  to  be  exercised,  we  hare  no 
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authority  to  prescribe  the  terms  or  limit  the  form  so  strictly  as  the  objection 
requires. 

We  are  bound,  however,  to  see  that  the  terms  used  clearly  state  that  all 
is  necessary  to  give  the  jurisdiction.     And  whether  that  is  done  in  the 
present  case  will  mainly  depend  on  the  language  of  stat.  35  G.  3,  c.  101, 
s.  1,  under  which  it  is  that  magistrates  now  exercise  the  power  of  removal 
originally  given  by  the  statute  of  Charles.     That  statute  first  repeals  so 
much   of  the   statute  last   named   as  enables  justices  to  remove  any 
'person  likely  to  become  chargeable  to  the  parish  in  which  he  shall     rmv^Ao 
come  to  inhabitj  and  then  enacts  that  no  poor  person  shall  be  re- 
moved from  the  parish  where  he  shall  be  inhabiting  to  the  place  of  his  last 
legal  settlement,  until  he  shall  have  become  actually  chargeable  to  the 
parish  in  which  he  shall  then  inhabit;  in  which  case,  two  justices  are  therel^y 
empowered  to  remove  him. 

The  power  to  remove  to  the  place  of  last  legal  settlement,  therefore,  is 
expressly  given  upon  these  two  conditions  only,  that  a  person  be  inhabit- 
ing in  a  parish,  and  be  actually  chargeable :  nothing  is  said  of  the  purpose 
whh  which  the  residence  first  commenced. 

Whether,  in  any  case,  a  person  is  inhabiting  or  not,  the  justices  have 
the  jurisdiction,  in  the  first  place,  to  determine.     The  case  to  which  we 
have  referred  clearly  points  out  what  are  the  requisites  to  constitute  inha- 
bitancy within  the  meaning  of  the  statute ;  and,  at  all  events,  we  are  not  to 
inquire,  at  present,  whether  they  have  rightly  determined  in  the  present  case. 
It  is  obvious,  however,  that  this  is  a  much  more  rational  inquiry  than 
that  which  the  objection  would  substitute.     To  inquire  with  what  inten- 
tion a  person  first  entered  a  parish,  must  be  very  idle,  except  as  that  inten- 
tion is  collected  from  his  acts.     If  those  show  that  he  is,  of  his  own  choice, 
that  is,  without  the  restraint  of  sickness  or  imprisonment,  residing  or  pre- 
paring to  reside  there  permanently ;  in  other  words,  if  he  is  inhabiting 
there,  it  ought  to  be  taken,  for  the  purposes  of  removal,  that  he  came  to 
inhabit.     And  there  may  be  a  good  reason  why,  as  we  have  noticed,  the 
statute  says  nothing  of  the  purpose,  departing  in  this  respect  from  the  lan- 
guage of  the  statute  of  Charles.     That  statute  contemplated  removals  of 
persons  likely  to  be  chargeable  within  forty  days  after  their  coming  into 
the  parish ;  *the  coming  was  recent ;   the  actual  purpose  more     r»54Q 
easily  ascertained ;  the  statute  of  George  allows  of  no  removal 
until  actual  chargeableness,  and,  therefore,  supposes  removal  more  com- 
monly after  longer  residence. 

We  conclude  that,  although  the  ordinary  forms  of  coming  to  settle  or 
coming  to  inhabit  are  correct,  because  he  who  comes  to  se^Je  or  inhabit^ 
ftad  is  actually  chargeable,  undoubtedly  inhabits,  yet  the  language  of  this 
order  is  free  from  objection,  as  satisfying  the  statute  under  which  the 
i^&gistrates  aicted  in  making  it.  Order  of  sessions  affirmed. (a) 

(a)  As  to  •▼ennent  of  chargeability,  see  (in  addition  to  the  cases  above  cited  in  the  argu 
^'^^)  R^sina  V.  Stoekton,  ante,  p.  520,  and  Regina  ▼.  TolUy,  p.  696,  poet. 
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[The  following  case,  referred  to  in  the  preceding,  may  conveniently  be 
inserted  here.] 

The  QUEEN  against  DAVID  SMITH.    Saturday,  January  24,  1846. 

An  order  of  filiatum.  under  itaU.  4  &  6  W.  4,  c  76,  t.  72,  uod  8  &  3  Vict  c  85,  a^  1,  8, 
stated  that  the  application  for  the  order  was  made  by  the  overseers  of  a  township,  bat  clad  not 
show  that  the  township  was  not  included  in  a  union  and  had  no  guardians : 

Btldf  on  motion  by  the  putative  fiithei  to  quash  the  order,  which  had  been  brought  op  faj  ocr- 
tiorari,  that  the  order  was  bad,  as  not  showing  that  the  oveiaeers  were  the  proper  parties 
to  make  tlie  application. 

An  order  of  sessions,  dated  15th  October,  1844,  made  under  stats. 
4  &  5  W.  4,  c.  76,  s.  72,  and  2  &  3  Vict.  c.  85,  ss.  1,  3,  and  adjudging 
David  Smith  to  be  the  putative  father  of  the  bastard  child  therein  men- 
tioned, had  been  obtained  on  the  application  of  the  overseers  of  the  poor 
of  the  township  of  Hampsthwaite  in  the  West  Riding  of  the  county  of 
York,  and  afterwards  removed  by  certiorari  into  this  court.     A  rule  nisi 
*6441    ^^^  quashing  the  order  was  obtained  in  Easter  *term  last,  on  seve- 
ral objections,  of  which  the  only  one  decided  upon  by  the  couit 
was,  that  the  order,  on  the  face  of  it,  purported  to  have  been  made  on  tlie 
application  of  the  overseers  of  the  township,  without  showing  that  there 
were  no  guardians  of  the  township,  or  of  any  union  within  which  it  is 
situate,  by  whom  the  application  might  have  been  made.(a)    The  parts 
of  the  order  affected  by  this  objection,  were  as  follows. 

(a)  Stat  2  dt  3  Vict  c  86,  s.  1,  enacts,  « that  after  the  passing  of  this  act,  when  any  ditkl 
which  has  been  bom  a  bastard  since  the  passing  of"  stat  4  dc  5  W.  4,  c  76,  «  and  with  re- 
spect to  which  no  application  shall  have  been  made,"  dec,  shall  by  reason  of  the  inability  of 
the  mother  of  such  child  to  provide  for  its  maintenance,  become  chargeable  to  any  parish,  the 
guardians  of  any  parish,  or  of  the  union  in  which  any  parish  may  be  situate,  or  il  there  s&afl 
be  no  such  guardians  then  the  overseers  of  such  parish  may,  if  they  think  proper,  at  any  tims 
within  three  calendar  months  after  such  child  shall  have  become  chargeable,  apply**  to  the 
special  or  petty  session  **  for  an  order  upon  the  person  whom  they  shall  diarge  with  being  the 
putative  fiither  of  such  child,  to  reimburse  such  union  or  parish  for  its  maiotenance,"  dec. 

Sect  3  enacted  that  if  the  person  charged  should  declare  to  the  justices  that  he  was  desirous 
of  the  charge  being  heard  and  determined  at  the  quarter  sessions,  and  should  enter  into  reeog' 
usance,  dec,  all  further  proceedings  should  be  at  the  quarter  sessions. 

Stat  7  de  8  Vict  c.  101,  (passed  9th  August,  1844,)  s.  1,  enacU  that,  from  the  passing  of 
that  act,  **  all  powers  for  obtaining  or  making  an  order  upon  any  pautive  fiither  for  the  msiote- 
nance  of  a  bastard  child  shall  cease  and  determine,  except  as  hereinafter  provided." 

Sect  9  enacts  **  that  all  proceedings  actually  pending  before  justices  in  quarter  sessions  or 
petty  sessions  at  the  time  of  the  passing  of  this  act,  may  be  continued  and  orders  made  tbsreiB 
in  the  same  manner  as  if  this  act  had  not  been  passed." 

In  this  case  the  original  proceeding  in  petty  seasions  was  had,  and  the  recognisance  lskeo,oa 
7th  August,  1844.  One  of  the  points  on  which  the  court  gave  no  judgment  raised  the  qoestioa 
whether  the  proceedings  were  pending  witbin  sect  9.  On  another  objection,  that  ndther  the 
evidence  of  the  mother  nor  that  of  the  other  witnesses  appeared  to  have  been  taken  on  osthi 
the  words  of  the  order  being  **  upon  the  hearing  of  such  last-mentioned  application  and  tbe 
evidence  of  the  mother  of  the  said  bastard  child,  (euch  evidence  being  corroborated  in  a  mtte- 
lial  particular  by  other  testimony  to  the  satisfaction  of  tbe  said  court  here  and  as  requiird  b| 
law,)  that  the  said  D.  Smith  is  rrally,"  dec,  Pickering  cited  the  following  cases :  Regina  ^,Wnth, 
S  Dowl.  dk  L.  739 ;  JUgma  ▼.  Lciett,  8  A.  4e  £.  881.  In  re  Gray,  S  D.  4e  L.  539 ;  Rtgm  ▼' 
/Mticeto/CAcfAtrf,3D.aeL.837;  Ucx ▼. £«/e, 8 East,l93 ;  liegina  T.Xswit,  ID. dbL8tS; 
JUgma  y.Riod,  9  A.  dt  E.  619;  Bmx  ▼.  Wyki9^  Andr.  S38.  See  also  Onmrod  r.Chtdm^ 
£icL  Mich.  T.  1846. 
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*After  setting  out  the  caption,  the  order  proceeded  :    Whereas    r«545 
It  appears  to  the  court  here  that  the  township  of  Hampsthwaite,     ^ 
in  the  parish  of  Hampsthwaite,  in  the  said  West  Riding  of  the  county  of 
York,  is  a  township  having  separate  overseers  of  the  poor  of  the  said 
township,  the  inhabitants  whereof  maintain  the  poor  of  the  said  township 
separately  and  apart  fipom  the  rest  of  the  said  parish  :  and  whereas  it  ap- 
pears to  the  court  here  that  the  said  township  of  H.,  in  the  West  Riding 
of  the  county  of  York,  is  situate  within  the  division  of  Claro  in  the  said 
West  Riding ;  and  that,  at  a  petty  sessions  holden  at  Knaresborough,  in 
the  said  Riding,  in  and  for  the  said  division  of  Claro  aforesaid,  on  the  7th 
August,  1844,  the  overseers  of  the  poor  for  the  said  township  of  H.  did 
make  an  application  to  the  justices  of  the  peace  holding  such  petty  ses- 
sions at  Knaresborough  aforesaid,  for  an  order  upon  David  Smith,  of," 
&£.,  «  farmer,  whom  the  said  overseers  then  and  there  charged  with  be- 
ing the  putative  father  of  a  male  bastard  child,  born  of  the  body  of,"  &c., 
«t  and  which  said  child,  by  reason  of  the  inability  of  the  said  mother  to 
provide  for  the  maintenance  of  the  said  child,  has  become  chargeable  to 
the  said  township  of  H.  within  three  calendar  months  next  before  the 
making  of  such  application,  to  reimburse  the  said  township  of  H.  for  the 
maintenance  and  support  of  the  said  child,"  &c.     The  order  then  showed 
the  proceedings,  removal  to  quarter  sessions,  and  hearing,  adjudged  D. 
Snnth  to  be  the  father,  and  ordered  him  to  *pay  a  weekly  sum  to    r*54g 
the  overseers  of  the  township  to  reimburse  the  township  for  the 
maintenance  of  the  child. 

Pickering  now  showed  cause.  The  same  objection  was  taken  to  an 
order,  made  under  the  same  statutes,  in  Regina  v.  Ardsky^  5  Q.  B.  71. 
There  Lord  Denmak,  C.  J.,  in  delivering  the  judgment  of  the  court,  says : 
«^To  this  objection,  made  by  the  same  persons  who  applied  for  the  order ^ 
it  might,  perhaps,  be  enough  to  answer  that  they  must  be  presumed  to 
have  been  acquainted  with  the  state  of  the  township  of  which  they  were 
the  officers,  and  whether  it  formed  a  part  of  any  union  or  not.  But,  fur- 
ther, it  does  not  appear  on  the  face  of  the  order  that  Ardsley  was  an  asso- 
ciated township ;  and  we  ought  not  to  make  an  inference  that  it  is,  in 
order  to  give  efiect  to  this  objection,  supposing  it  to  be  well  founded.^' 
The  rule  then  being  that  the  court  will  draw  no  inferences,  it  will  not,  in 
the  present  case,  be  inferred  that  Hampsthwaite  is  associated  in  a  union 
or  has  guardians. 

JiaUj  (with  whom  was  Pashkyy)  contra.  In  Regina  v.  Ardsley  the 
overseers  appeared  to  have  made  the  application  without  showing  that 
they  were  the  persons  who  had  a  right  to  apply,  a  fact  solely  in  their 
cognisance;  and,  the  application  having  been  dismissed  with  costs,  they 
impeached  the  order  for  costs  on  this  ground,  and  called  upon  the  court 
to  infer  that  they,  the  overseers,  had  been  acting  illegally;  but  the  court 
reiiised  to  do  so  ;  for  the  rule  is  that,  in  construing  documents  of  this  tie* 
Mription,  no  inferences  are  to  be  drawn  either  way.  The  objection  also 
VOL.  vu.  40  2D 
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*5471    ^^^  ^^^  which  the  overseers  *could  not  take  advantage  of ;  Ar, 
even  if  there  had  been  guardians,  so  that  the  overseers  would 
really  have  bad  no  right  to  make  the  application^  and  the  application  had 
been  refused  on  that  very  ground,  still,  having  so  applied,  the  overseers 
would  have  been  liable  to  costs,  and  the  sessions  would  have  had  juris- 
diction to  make  an  order  for  them ;  Regina  v.  T%e  Recorder  of  Exeter^ 
5  Q.  B.  342.     It  follows  that,  as  against  the  overseers,  the  order,  show- 
ing that  they  made  the  application,  showed  jurisdiction  to  make  the  order 
for  costs.     But  the  order  of  filiation  does  not,  as  against  the   person 
charged  with  being  the  putative  father,  show  jurisdiction,  unless  it  pur- 
ports to  have  been  made  on  the  application  of  the  parties  by  law  autho- 
rized to  apply.    Here  the  statute  directs,  in  the  first  place,  that  the  guar- 
dians of  the  parish  or  union,  «<  or"  (in  the  same  sentence)  «  if  there  shall 
be  no  such  guardians,  then  the  overseers  of  such  parish  may"  apply  : 
this  falls  directly  within  the  rule  laid  down  in  Sitnoel  v.  Lord  Zouch, 
Plowd.  376,  that  a  party  who  would  take  advantage  of  a  statutory  provi- 
sion must  show  himself  to  be  within  the  description  in  the  body  of  the 
purview.     This  rule  has  never  been  questioned :  and,  though  in  aoms 
respects  orders  are  favourably  construed,  averments  showing  jurisdiction 
are  required  in  them  as  strictly  as  in  convictions  ;  Regina  v.  Spackmati, 
2  Q.  B.  301 ;  Regina  v.  Wymondham,  2  Q.  B.  541.    The  decision  of  this 
court  applying  the  same  strictness  of  construction  to  an  order  in  bank- 
ruptcy, Christie  v.  l/hunn,  11  A.  &  E.  373,  was  adopted  by  the  Court  of 
Common  Pleas  in  Rrancker  v.  Molyneux^  4  M.  &  G.  226.     This  couit 
quashed  an  order  of  filiation  under  stat.  4'8l  5  W.  4,  c.  76,  s.  72,  be- 
*5481     ^^^^^  '''though  it  stated  that  the  sessions  heard  evidence  in  corro- 
boration of  that  given  by  the  mother,  it  omitted  to  add  that  the 
corroboration  was  in  a  material  particular ;  Regiiia  v.  Readj  9  A.  &  E* 
619  ;  and  Lord  Denman,  C.  J.,  said :  <<  This  order  is  not  merely  doubt- 
ful in  its  terms,  but  defective.     If  it  entirely  omits  something  essential, 
what  can  we  do?"     Here  also  the  order  is  not  merely  doubtful,  but  de- 
fective ;  for  it  omits  that  which  is  essential  to  the  right  of  the  overseers  to 
apply :  and,  as  this  goes  to  the  jurisdiction,  the  order  would  be  bad  if  it 
were  merely  doubtful.     Some  of  the  language  used  in  Regina  v.  Jirdsky^ 
5  Q.  B.  71,  must  be  taken  with  reference  only  to  the  particular  circum* 
stances  of  that  case.     [He  was  then  stopped  by  the  court.} 

Lord  Denman,  C.J.  This  objection  must  prevail.  The  overseers 
were  the  proper  parties  to  make  the  application  only  in  case  there  were 
no  guardians  of  the  township  or  of  any  union  in  which  it  might  be 
situate :  here  the  order  states  an  application  by  the  overseers,  without  stat- 
ing that  the  township  was  not  included  in  a  union,  or  was  one  for  wUch 
there  were  no  such  guardians ;  therefore,  it  is  not  shown  that  they  were 
persons  capable  of  making  the  application  within  stat.  2  &  3  Tict.  c.  85. 
The  case  of  Regina  v.  Ardsky^  5  Q.  B.  71,  was  relied  on  as^an  answer: 
Ij^ut  the  distinction  between  the  two  cases  is  obvious.    There  the  parties 
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who  wished  to  avail  themselves  of  the  objection  sought  to  take  advantage 
of  a  misdescriptioii  given  by  themselves ;  and  the  court  would  not,  in 
order  to  give  effect  to  such  a  suggestion,  infer  that  Ardsley  was  an  asso- 
ciated township.  But  this  does  not  apply  where  the  objection  to  the  state- 
ment of  an  imperfect  application  comes  from  the  other  side. 

*Patt£son,  J.y  concurred.  '''^549 

CoLBRiDGE,  J.  It  is  admitted  that  the  decision  in  Regina  v.  ^ 
Ardgley  mras  right ;  and,  though  some  of  the  expressions  there  used  may 
require  to  be  qualified,  the  court  in  that  case  did,  in  fact,  refuse  to  make 
any  inference.  That  is  the  correct  rule :  the  court  ought  to  remain  neu- 
ter, and  not  to  make  inferences,  but  call  upon  the  parties  applying  to  show 
affirmatively  that  they  comply  with  the  statutory  conditions.  In  this  case 
I  draw  no  inference.  I  find  a  statute  authorizing  the  overseers  to  apply 
only  under  certain  circumstances :  here  the  overseers  make  the  applica- 
tion without  mentioning  those  circumstances.  To  support  this  order  we 
must  infer  that  the  township  was  not  included  in  any  union,  and  that  there 
were  no  guardians  of  the  township.     The  order  must  be  quashed.(<i) 

Order  of  sessions  quashed-(6) 

(a)  Wightnuui,  J.,  was  abMnU  (6)  Reported  by  S.  HaU,  Eaq. 


The  QUEEN  against  The  Inhabitants  of  BRIGHTHELMSTON.     Wednes- 

day^  May  28. 

An  order  of  remond  was  made  on  an  examination  which  ahowed  that  the  paaper  never  ao 
qoired  a  aetUement  for  himaelf,  but  wai  emancipated  in  1823 :  that  hia  fiither  was  appren* 
tioe  in  L.  in  1790,  and  waa  removed  to  L.,  under  an  order  of  removal  in  1838,  agninit  which 
Ii.had  not  appealed,  but  subeequenUy  maintained  the  father;  tlie  examinations  did  not 
aet  forth  the  circumatanoea  of  the  apprenticeship  ao  aa  to  prove  that  the  father  acquired  a 
aattlement  in  L.  thereby,  but  they  ahowed  that  the  father  never  gained  a  aetUement  after  the 
apprenUceahip. 

Bdd  that  the  order,  unappealed  againat,  for  the  removal  of  the  father,  was  concluaive  evidence 
of  the  lettlement  of  the  son. 

Ok  appeal  against  an  order  of  justices  for  removing  John  Guile,  his  wife 
and  children,  from  the  parish  of  Brighthelmston,  Sussex,  to  the  parish  of 
Little  *Hampton,  in  the  same  county,  the  sessions  quashed  the  r^^^Q 
order,  subject  to  the  opinion  of  this  court  on  the  following  case.        ^ 

The  pauper,  John  Guile,  who  had  gained  no  settlement  in  his  own 
right,  was  a  legitimate  son  of  Thomas  Guile,  one  of  the  examinants.  He 
was  bom  19th  April,  1804,  and  became  emancipated  by  marriage  on  28th 
November,  1823.  The  examination  of  the  said  Thomas  Guile  (amongst 
other  things)  stated  as  follows. 

<(  The  pauper,  John  Guile,  is  my  son  bom  in  lawful  wedlock.  He  was 
^rty  years  of  age  on  the  19th  of  April  last.  I  believe  he  has  never  don^ 
any  act  whereby  to  gain  any  legal  settlement  in  his  own  right.  I  was 
legally  removed  from  the  parish  of  New  Shorehani  five  y^ars  ago  on  th<9 
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26th  December  last,  by  Mr.  Hillwood,  one  of  the  parish  officers  of  the 
parish  of  New  Shoreham,  to  the  parish  of  Little  Hampton  in  the  said 
county,  by  an  order  of  two  of  her  majesty's  then  justices  of  the  peace 
acting  at  Steyning  in  and  for  the  county  of  Sussex ;  and  I  was  duly  deli- 
vered with  the  said  order  to  the  overseer  of  the  parish  of  Little  Hampton : 
and  the  said  order  has  not  been  appealed  against.  I  lived  in  the  work- 
house of  the  said  parish  of  Little  Hampton  for  about  one  month  ;  and 
then  the  overseers  agreed  to  allow  me  two  shillings  per  week  relief  out 
of  the  workhouse  for  me  to  return  to  the  parish  of  New  Shoreham,  where 
I  had  been  living,  and  where  I  now  reside  and  have  been  residing  ever 
since  I  left  the  said  workhouse,  and  have  been  relieved  by  the  overseers 
of  the  said  parish  of  Little  Hampton  with  weekly  relief.  I  gained  my 
legal  settlement  in  the  said  parish  of  Little  Hampton  by  apprenticeship 
*55n  *^  J^^^cn^i^  Scarvell,  •when  I  was  about  eighteen  years  of  age- 
•*  I  am  now  seventy-four  years  of  age.  I  have  never  gained  any 
subsequent  settlement  to  my  said  apprenticeship." 

The  order  under  which  Thomas  Guile  was  removed  as  above  stated, 
bearing  date  3d  December,  1838,  and  which  was  in  the  usual  form,  was 
duly  proved  before  the  removing  justices,  and  a  copy  thereof  transmitted 
to  the  appellants. 

The  several  facts  deposed  to  in  the  above  examination  of  the  said  Thomas 
Guile  were,  for  the  purposes  of  this  case,  admitted  by  the  appellants. 

The  grounds  of  appeal  stated  (amongst  other  things)  that  there  was  no 
legal  or  sufficient  evidence  showing  that  the  said  Thomas  Guile  was  settled 
in  the  said  parish  of  Little  Hampton  at  the  time  of  the  emancipation  of  his 
son  John  Guile  in  November,  1823 ;  and,  further,  that  there  was  no  legal 
or  sufficient  evidence  of  any  settlement  of  the  said  Thomas  Guile  in  the 
said  appellant  parish,  by  apprenticeship  or  otherwise. 

The  respondents  contended  that  the  pauper  was  shown  by  the  above 
examination  to  be  legally  entitled  to  a  derivative  settlement  in  Little  Hamp- 
ton, by  reason  that  his  father,  the  said  Thomas  Guile,  was  removed  in  1838 
by  an  order  of  removal,  according  to  the  examinations,  founded  upon  a 
claim  of  settlement  in  that  parish  existing  prior  to,  and  at  the  time  of,  the 
emancipation  of  the  pauper  in  1823,  and  continuing  up  to  the  making  of 
the  said  order  ih  1838  ;  and  that  such  last-mentioned  order  was  conclusive 
of  the  settlement  of  Thomas  Guile,  the  father,  and  consequently  of  the 
pauper  his  son,  (he  having  gained  no  settlement  in  his  own  right,)  without 
any  evidence  of  the  alleged  apprenticeship,  or  other  claim  in  law,  in  re- 
spect of  which  such  settlement  was  acquired. 

•5521  *'^^®  appellants  urged  that  there  was  no  legal  or  sufficient  eri- 
dence  on  the  face  of  the  examinations  showing  that  the  said 
Thomas  Guile  was  settled  in  Little  Hampton  at  the  time  of  the  emancipa« 
tion  of  his  said  son  John  Guile,  in  November,  1823.  And,  further,  that 
the  examinations  were  defective  in  not  setting  out  legal  evidence  of  the 
alleged  apprenticeship  of  the  said  Thomas  Guile. 
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The  question  for  the  opinion  of  this  court  was,  whether  sufficient  appears 
upon  the  fkce  of  the  above  examination,  the  facts  therein  being  admitted, 
to  entitle  the  said  John  Guile  to  a  derivative  settlement  in  the  said  appellant 
parish. 

Creasy^  in  support  of  the  order  of  sessions.    The  question  is,  whether 
the  removal,  unappealed  against,  of  the  fether  in  1838  is  conclusive  evi- 
dence of  the  settiement  of  the  son  in  1823.    The  affirmative  of  this  pro- 
position rests  on  the  marginal  note  in  Rsx  v.  Caiterall^  6  M.  &  S.  83 : 
«c  Order  of  removal  of  fether  confirmed  is  conclusive  as  to  the  settlement 
of  son,  although  the  son  be  not  named  in  the  order,  and  be  emancipated 
at  the  tioie  of  making  it,  if  he  hath  not  acquired  any  settlement  in  his  own 
light."     But  the  facts  of  that  case  do  not  bear  out  so  large  a  proposition : 
there  the  settlement  in  Catterall  claimed  for  the  son  in  support  of  the  se- 
cond order  of  removal  was  a  settiement  said  to  have  been  acquired  by  the 
&ther  before  the  son's  emancipation,  and  had  been  unsuccessfully  set  up  by 
Inskip,  the  appellant  parish  in  the  first  appeal,  on  the  trial  of  that  appeal, 
and  was  the  very  point  then  determined  :  and  the  language  of  the  judges 
shows  that  the  judgment  proceeded  on  the  ^principle  that  the  set-     r«553 
dement  claimed  had  been  already  adjudicated  upon.   In  the  present     '* 
case  there  is  nothing  to  show  whether  the  father's  settlement  was  or  was  not 
acquired  after  the  son's  emancipation.     In  Regina  v.  lAUeshaUf  ante,  158, 
the  examinations  showed  the  fatiier's  settlement  to  have  been  acknowledged 
at  a  certain  time ;  and  the  court  refused  to  presume,  from  the  age  of  the 
8on,  that  he  was  emancipated  before  that  time :  in  fact,  it  did  not  appear 
that  he  was  emancipated  at  all.    In  the  present  case  the  son's  emancipa- 
tion is  ascertained  to  have  taken  place  several  years  before  the  order  for 
removing  the  father;  and,  to  support  the  order  for  the  removal  of  the  son, 
the  court  must  presume  that  the  fetiier  was  settled  in  Little  Hampton  at 
the  time  of  die  son's  emancipation.     Regina  v.  Yeoveky^  8  A.  &  EI.  806, 
also  shows  that  the  court  will  not  presume  emancipation.     The  rule  is,  that 
presumption  will  not  be  made  either  in  favour  of  an  examination  or  against 
it:  in  this  examination  there  is  nothing  to  show  the  time  at  which  the  father 
acquired  his  settlement ;  for  the  imperfect  statement  of  an  apprenticeship 
is  nothing.     [Coleridge,  J.    It  is  important  as  fixing  a  date ;  for  the 
examination  expressly  negatives  the  acquisition  of  any  settlement  after  the 
apprenticeship,  so  that  the  settiement  on  which  the  iather  was  removed 
must  have  been  before  the  apprenticeship,  and  consequently  before  the 
son's  emancipation.]     All  that  the  parishes  acquiesced  in  by  submitting 
to  the  order  for  the  removal  of  the  father  was,  that  the  father  was  settied 
with  them  at  the  date  of  the  order. 

At  all  events,  the  fi^rmer  order,  if  evidence,  is  not  conclusive :  an  ad- 
3U8sion  of  the  father's  settlement  does  not  necessarily  include  an  admission 
^  the  settiement  *of  the  son  twenty  years  before.  The  sessions  r»g54 
have  inferred  the  contrary,  and  this  court  will  not  overrule  their    ^ 
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inference :  Rex  t.  Edwinstowe^  8  B.  &  C.  671  j  Rex  v.  YafweUf  9  B.  & 
C.  894 ;  Regina  v.  CharUmry  and  Walcdtt,  3  Q.  B.  378. 

Pashley  and  /.  J.  Johnson^  contra,  were  not  called  upt^n. 

Lord  Denman,  C.  J.  There  can  be  no  doubt  in  this  case.  The  order 
for  the  remoYal  of  the  father,  unappealed  again^,  and  the  subsequent  re- 
lief, were  clearly  evidence  of  the  son's  settlement  on  which  the  justices 
were  bound  to  act,  unless  there  was  something  to  show  that  the  son  was 
not  a  member  of  the  father's  family  when  the  settlement  was  acquired. 

Patteson  and  Williams,  Js.,  concurred. 

Coleridge,  J.  The  case  says  that  the  facts  stated  in  the  examinations 
are  admitted.  One  of  the  &cts  is,  that  the  father  never  acquired  a  settle- 
ment subsequent  to  the  apprenticeship :  if  so,  he  must  have  acquired  the 
settlement  on  which  he  was  removed,  and  in  which  the  appellants  ac- 
quiesced, either  by  the  apprenticeship  or  before  the  expiration  of  it.  As 
the  son  never  gained  a  settlement  in  his  own  right,  I  do  not  see  how  the 
inference  can  be  resisted  that  before  and  at  the  time  of  his  emancipation 
he  had  a  settlement  derived  from  his  father  in  the  appellant  parish. 

Order  of  sessions  quashed.(ii} 

(a)  Reported  by  R.  Hall,  Esq. 


•665]     -The  QUEEN  against  The  Inhabitants  of  WORTHENBURY. 

Wednesday^  May  28. 

An  order  of  removat  purported  to  be  made  by  two  justicen  for  the  jurisdiction,  but  did  not  mi 

forth  their  names  in  full ;  in  signing  the  order,  one  jostioe  abbreviated  bis  ChriaUan  name,  the 

other  denoted  his  Christian  name  by  an  initial  only. 
The  examination  on  which  the  order  was  made  purported  by  its  caption  to  hare  been  taken  by 

two  justices  for  the  jurisdiction ;  and  the  jurat  was  **  Sworn  before  us  the  said  justices,**  and 

was  signed  in  the  same  manner  as  the  order. 
Held,  in  each  case,  that  the  signatures  were  sufficient 

On  appeal  against  an  order  of  justices  for  the  removal  of  Samuel  Grif- 
fiths  from  the  township  of  Wolverhampton,  in  Stafibrdshire,  to  the  parish 
of  Worthenbury,  in  Flintshire,  the  sessions  confirmed  the  order,  subject  to 
the  opinion  of  this  court  upon  a  case  which  was,  in  substance,  as  follows: 

The  order  of  removal,  after  caption  and  direction  in  the  usual  form,  pro- 
ceeded thus :  «  Whereas  complaint  hath  been  made  unto  us  whose  names 
are  hereunto  set  and  seals  aflBxed,  being  two  of  her  majesty's  justices  of 
the  peace  acting  in  and  for  the  said  county  of  Stafford,  one  whereof  beii^ 
of  the  quorum,  by  the  overseers  of  the  poor,"  &o.,  setting  forth  a  com- 
plaint, adjudication,  and  direction  to  remove,  ftc.,  in  the  u^faal  terms ;  and 
concluded  as  follows.  <«  Given  under  our  hands  and  seals  the  26th  day 
of  July,  in  the  year  of  our  Lord  1844. 

«  W.  M AKNIX.      [l.  s. J 

«  Gko.  Briscoe,  [l.  s.]" 
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The  examination,  on  which  the  order  was  made,  purported  to  be  taken 
«*  before  us,  two  of  her  majesty's  justices  of  the  peace  for  the  said  county," 
and  concluded,  <<  Sworn  before  us  the  said  justices,  the  day  and  year  first 
above  written,  W.  Mannix,  Geo.  Briscoe." 

The  names  of  the  justices  were  not  stated  at  full  length  in  any  part  of 
tbe  order  or  examination. 

*On  the  trial  of  the  appeal,  the  appellants,  on  a  ground  of  ap-  r*5gg 
peal,  «  That  the  order  and  examination,  copies  whereof  were  sent  ** 
onto,  us,  are  bad  and  insufficient  on  the  face  thereof,"  objected  that  the 
names  of  the  justices  who  made  the  order,  and  before  whom  the  exami* 
nation  was  taken,  did  not  sufficiently  appear  on  the  face  of  the  order  and 
examination.  The  question  for  the  opinion-  of  this  court  was,  whether  the 
above  objection  ought  to  havie  prevailed. 

WkUmarej  in  support  of  the  order  of  sessions,  was  stopped  by  the  court. 

Corbeti  and  E.  Yardley^  contri.     An  order  of  removal  is  a  warrant,  for 
wbich  the  justices'  names  are  the  sole  authority  on  the  face  of  the  docu- 
ment.   An  objection  to  a  coroner's  inquisition,  that  many  of  the  jurors 
had  signed  the  initials  only  of  their  Christian  names,  seems  to  have  been 
considered  fatal  in  Rex  v.  Evett,  6  B.  &  C.  247.    In  Rex  v.  BoweUy  3  Car. 
&  P.  602,  Park,  J.,  held  that  a  coroner's  inquisition  was  bad,  because 
several  of  the  jurors  had  signed  abbreviations  of  their  Christian  names ; 
but  in  Rex  v.  Bennett^  6  Car.  &  P.  179,  (a)  Gurney,  B.,  held  such  signa^ 
tures  to  be  sufficient  where  the  names  were  set  out  at  full  length  in  the 
inquisition.     But  the  names  of  the  justices  do  not  appear  in  any  part  of 
this  order :  they  do  indeed  allege  that  they  are  justices  for  the  county ;  but 
how  can  a  party  affected  by  the  order  ascertain,  for  instance,  to  whom  he 
should  give  notice  of  action  ?  more  especially  if  there  are  two  justices  of 
the  same  surname,  having  Christian  *names  with  the  same  initial,     r*f^t!^^ 
The  acts  of  known  courts  stand  on  a  different  footing ;  and  the     *• 
court  has  gone  a  long  way  in  supporting  the  acts  of  known  public  bodies, 
such  as  the  Board  of  Excise ;  Rex  v.  Steventouj  2  East,  R.  362,  365,  366, 
seventh  point :  but  this  court  refuses  to  intend  any  thing  in  support  of  the 
acts  of  justices  of  the  peace ;  Regina  v.  Shipston  upon  StouVy  6  Q.  B.  119. 
As  regards  coroners'  inquisitions  it  was  thought  necessary  to  remedy  this 
defect  by  a  special  enactment,  stat.  6  &  7  Vict.  c.  83,  s.  2.    In  affidavits 
to  hold  to  bail,  in  writs,  in  declarations  and  subsequent  proceedings,  it  is 
necessary  to  insert  the  full  names  of  the  parties.     A  judge's  order  is  a 
mere  interlocutory  proceeding,  to  which  the  doctrine  that  jurisdiction  must 
be  shown  on  the  face  of  a  document  has  never  been  applied. 

Per  Curiam.  (6)    We  think  the  order  clearly  good. 

Order  of  sessions  affirmed,  (c) 

(fl)  See  Fegina  ▼.  Proumlow,  11  A.  &  E.  1 19,  where  all  the  above  mentioned  caiee  were  eiM 

(b)  Lord  Denmsn,  C.  J.,  Patteaon,  WUliama,  and  Coleridge,  Ja. 

lUpoftfd  by  R.  Hall,  Esq. 

(c}8eQ  /{^fia  V.  Great  DoiUm^  aotd,  p.  387,  400. 
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•ANN  EDMUNDS  against  THOMAS  PINNIGER,  STEPHEN 
DAVIES,  and  STEPHEN  RODBOURN.     Friday,  May  30. 


TiMpaas  for  breaking  and  entering  plalntifTs  hoaae.  Plea,  a  juatification  by  defendant,  as 
acting  in  aid  of  a  conatable  to  whom  a  warrant  had  been  iamed  to  give  poaiearion  to  pkuA- 
tiff**  landloid,  P^  under  atat  1  &  3  Vict  c  74.  The  plea  aUted  the  holding  of  pUiotiff' 
mider  P.  and  the  terms,  that  the  reTeraion  in  fee  waa  in  P.,  notice  to  quit,  P.'a  right  to  poa 
aewion,  plaintiflfs  refusal  to  quit,  notice  by  P.  of  his  intention  to  proceed  under  the  act,  P.*a 
application  to  the  justices,  his  complaint,  plaintiff'a  non-appearance,  P.'m  proof  to  the  justioe* 

.   of  the  matters  of  his  notice  and  complaint,  and  of  his  right  to  possession;  and  the  iasuing 
of  the  warrant  by  the  justices.    Replication,  De  injuria. 

Held  good,  on  special  demurrer;  for  that  all  the  abo^  lacta  neoeaaary  to  constitute  the  jufia- 
diction  might  be  traversed  in  that  form,  even  assuming  that  sect  5  does  not  protect  peraona 
other  than  peace  officers  and  not  named  in  the  warrant,  acting  in  aid  of  the  constableA,  and 
would,  therefore,  not  limit  the  eflfect  6(  the  traverse.     As  to  which  aasumption,  Quarem 

Trespass.  The  declaration  charged  that  defendants,  on  8th  November, 
1843,  aod  on  other  days,  &c.,  vrith  force  and  arms,  &c.,  broke  and  entered 
a  messuage,  cottage,  &c.,  of  plaintiff,  situate,  &c.,  made  a  great  noise,  &c., 
and  continued,  &c. ;  and  forced  and  broke  to  pieces  one  door  of  plaintiff, 
of  and  belonging  to  the  messuage  and  cottage,  and  broke  to  pieces  two 
locks,  &c.,  of  plaintiff,  belonging  to  the  door,  ivherewith  the  same  was 
then  fastened ;  and,  with  force  and  arms,  ejected,  expelled,  &c.,  plaintiff 
and  her  family  from  the  possession,  use,  &c.,  of  the  messuage  and  cottage, 
and  continued  them  so  ejected,  &c.,  thence  until  the  commencement  of 
the  suit ;  and  also,  with  force  and  arms,  &c.,  seized  and  took  divers  goods, 
to  wit,  &c.,  of  plaintiff,  then  found  and  being  in  the  said  messuage,  &c. : 
by  means  of  which  plaintiff  and  her  family  were  greatly  disturbed,  &c. 

Plea  5,  by  Davies  and  Rodboum,  as  to  so  much  of  the  supposed  tres- 
passes as  were  committed  on  one  of  the  days  in  the  declaration  in  that 
behalf  mentioned,  to  wit,  on  the  day  and  year  in  the  declaration  first  men- 
*6591    ^^^^^^'  ^*  •  that,  before  the  committing,  &c.,  to  wit,  *lst  January, 
1843,  and  from  thence  until  and  at  the  time  of  the  giving  of  the 
notice  to  quit  hereinafter  mentioned,  plaintiff  held  the  said  messuage,  &c.,  as 
tenant  thereof  to  defendant  T.  Pinniger,  from  week  to  week,  so  long  as  plain- 
tiff and  T.  P.  should  respectively  please,  at  a  certain  rent  of  less  than  20/.  a 
year,  to  wit,  2^.  a  week,  no  fine  having  been  reserved  or  made  payable  on  or 
in  respect  of  the  said  tenancy,  the  reversion  in  fee-simple  of  and  in  the  said 
demised  premises,  expectant  on  the  determination  of  the  said  tenancy, 
during  all  the  time  aforesaid  and  still  being  in  the  said  T.  P. :  and  there- 
upon afterwards,  and  before  the  committing,  &c.,  to  wit,  23d  September, 
1843,  all  the  term  and  interest  of  plaintiff  in  the  said  premises  became  and 
was  duly  determined  by  a  legal  notice  to  quit,  theretofore,  to  wit,  16th 
September,  1843,  given  by  T.  P.  to  plaintiff,  to  wit,  a  certain  notice  to  quit, 
whereby  the  said  T.  P.,  a  reasonable  time  before  the  time  at  which  the  plain- 
tiff was  required  thereby  to  quit  and  deliver  up  possession  as  hereinafter 
mentioned,  gave  notice  to  and  required  the  plaintiff  at  the  expiration  of 
the  then  next  week  of  the  said  tenancy,  to  wit,  on  the  said  23d  Septeui- 
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ber,  1843,  to  quit  and  deliver  up  the  possession  of  the  said  premises : 
whereupon  the  said  T.  P.,  to  wit,  24th  September,  1843,  became  and  was 
seised  of  the  said  premises  in  his  demesne  as  of  fee,  and  entitled  to  the 
possession  thereof:  yet  plaintiff,  from  the  said  time  of  the  determination 
of  the  said  tenancy  until  and  at  the  time  of  the  committing,  &c.,  neglected 
and  refused  to  quit  or  deliver  up  possession,  &c.,  and  retained  posses- 
sion, 8lc.  :  whereupon  afterwards,  to  wit,  on,  &c.,  T.  P.,  according  to  the 
form  of  the  statute  passed,  &c.,  (1  &  2  Vict.  c.  74,)  did  cause  plaintiff  to 
be,  *and  she  then  was,  personally  served  with  a  written  notice  in     r*^Q 
the  form  set  forth  in  the  schedule  to  the  said  act,  directed  to  plain-     ^ 
tiff,  and  signed  by  T.  P.,  of  his,  T.  P.'s,  intention  to  proceed  to  recover 
possession  under  the  authority  of  and  according  to  the  mode  prescribed 
by  the  said  act:  by  which  said  notice,  &c.,  (a  notice  according^ to  the  sta- 
tute, schedule.  Form  No.  1,  was  then  set  out,  according  to  the  facts  stated 
above:)  and  the  said  notice  was,  at  the  time  of  the  service  thereof  afore- 
said, read  over  and  explained  to  plaintiff  by  the  person  who  served  the 
same ;  and   the  plaintiff  did  not,  although  seven  clear  days  and  more 
elapsed  between,  &c.,  (th^  time  of  service  and  14th- October,  the  day  ap- 
pointed by  the  notice,)  comply  with  the  said  notice,  or  quit  or  deliver  up 
possession,  &c.,  as  by  the  said  notice  she  was  required :  and,  although 
divers,  to  wit,  two,  of  her  majesty's  justices,  &c.,  of  the  peace  of  the  said 
county,  acting  for  the  said  division,  &c.,  to  wit,  &c.,  (naming  the  justices,) 
were  assembled  in  petty  sessions  at  the  time  and  place  in  the  said  notice 
in  that  behalf  mentioned,  and  although  T.  P.  did,  at  the  said  time  and 
place,  to  wit,  &c.,  in  further  pursuance  of  the  provisions  of  the  said  sta- 
tute, and  of  the  said  notice,  according  to  the  form  of  the  said  statute,  duly 
apply  and  make  his  complaint  in  writing,  signed  by  him,  to,  &c.,  so  being 
two  of  her  majesty's  justices  then  and  there  assembled  and  acting,  &c., 
by  which  complaint  T.  P.  did  complain  to  the  said  two  justices  that  he 
did  let  to  the  plaintiff  the  said  premises  for  the  term  of  one  week  under 
the  rent  of  2$.  per  week,  (being  the  last  week  of  the  tenancy  aforesaid,) 
and  that  the  said  tenancy  was  determined,  by  notice  to  quit  given  by  T. 
P.,  on  23d  September  then  last,  (meaning  thereby  the  notice  to  quit  afore- 
said,) and  that,  on  3d  October  then  instant,  T.  P.  *did  serve  on     r«5g| 
plaintiff  a  notice,  &c. ;  stating  the  notice  in  writing  of  applica* 
tion  under  the  statute,  and  service,  as  above ;  further  reciting  that,  not- 
^thstanding  the  said  notice,  plaintiff  had  refused  to  deliver  up  possession 
of  the  premises,  and  still  detained  the  same :  Yet  plaintiff  did  not,  then 
and  there  or  at  any  time  or  place,  appear  upon  the  said  notice,  or  show 
to  the  said  or  any  justices  or  justice,  reasonable  or  any  cause  why  posses* 
sioQ  should  not  be  given  of  the  premises  according  to  the  provisions  of  the 
^(I  act :  and  thereupon  T.  P.  then,  to  wit,  on,  &c.,  did  give  to  the  said 
justices  proof  of  the  said  matters  in  the  said  notice  and  complaint  men« 
tioDed,  to  wit,  &c.,  (stating  them,)  and  of  the  right  by  which  the  said  T. 
P«  claimed  possessk)n  of  the  premises :  Whereupon  the  said,  &c.,  (the  jus- 
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tices  before  named,)  so  being  inich  justices  assembled,  &c.y  then  and  th^ic, 
to  wit,  on,  &c.,  according  to  the  form  of  the  said  statute,  duly  made  and 
issued  their  warrant,  &c.,  bearing  date,  &c.,  directed  to  the  constable  of  Ave- 
bury  in  the  county  of  Wilts,  and  all  other  the  constables,  &c.,  actings  for  the 
said  division  of  Marlborough  and  tlamsbury  in  the  county  of  Wilts,  by 
which  said  warrant,  after  reciting,  &c.,  (the  fact  of  complaint  made  to  them, 
with  duplicate  of  the  notice  annexed,)  they  did  authorize  and  command  the 
said  constables,  on  any  day  within  nine  days  next  after  the  expiration  of 
twenty-one  clear  days  from  the  date  of  the  said  warrant,  (except  on  Sun- 
days, &c.,)  between  the  hours,  &c.,  to  enter,  by  force  if  needful,  and  with 
or  without  the  aid  of  the  said  T.  P.  or  any  other  person  or  persons  whom 
they  the  said  constables  might  think  requisite  to  call  to  their  assistance, 
into  and  upon  the  said  premises,  and  to  eject  thereout  any  person,  and  of 
•^621    *^^  ®^'^  premises  full  and  peaceable  ^possession  to  deliver  to  T. 

'  ^  P. :  which  said  warrant  was  given  under  the  bands  and  seals,  &c., 
and  was  then  directed,  &c.,  (as  before  stated :)  and  which  said  warrant 
afterwards,  and  before  the  said  times  when,  &c.,  to  wit,  on,  &c.,  was 
delivered  by  the  said  justices  to  one  William  Lawes,  who  then,  and 
from  thence  and  until  and  at  the  said  times  when,  &c.,  and  every  of 
them,  was  a  constable,  &c.,  for  the  said  district  of  Marlborough,  &c.,  and 
acting  as  such  for  the  said  division,  to  be  executed  in  due  form  of  law: 
by  virtue  of  which  said  warrant,  he,  the  said  W.  L.,  so  being  such  con- 
stable, &c.,  and  the  defendants  Davies  and  Rodbourn  in  his  aid  and  assist- 
ance and  by  his  command,  afterwards  and  within  nine  days,  &c.,  and  not 
on  Sunday,  &c.,  between  the  said  hours,  &c.,  to  wit,  on  the  day  in  the 
declaration  first  above  mentioned,  in  order  to  execute  the  said  warrant 
according  to  law,  broke,  &c. :  the  plea  then  justified  the  entry,  the  eject- 
ment of  plaintiff  and  her  family,  ihe  removal  of  the  goods  as  encumber- 
ing, &c.,  the  breaking  the  lock  on  plaintiff's  refusal  to  unfasten  the  door, 
&c. :  and  the  said  W.  Lawes  did  then,  to  wit,  on,  &c.,  between  the  said 
hours,  &c.,  duly  execute  the  said  warrant,  and  deliver  fiiU  and  peaceable 
possession  of  the  said  premises  to  T.  P.,  doing  no  more,  than  was  neces- 
sary for  that  purpose :  which  are,  &c.     Verification. 

Replication :  De  injurid. 

Special  demurrer,  assigning  for  causes  that  the  plea  sets  up  a  title,  and 
an  interest  in  the  land  mentioned  therein,  in  T.  P.,  under  whom  substan- 
tially defendants  justify ;  that  it  does  not  consist  merely  upon  matter  of 
excuse,  but  also  matter  of  title  and  justification  by  authority  of  law ;  that 
the  issue  attempted  to  be  taken  is  too  large  for  putting  in  issue  all  the  ma- 
*5631  ^^™^  *averments  in  the  plea ;  and  that  the  title  of  the  said  T.  P. 
and  the  other  averments  in  the  plea  ought  not  to  have  been  put  in 
issue  together.     Joinder  in  demurrer. 

WiUeSf  for  the  defendant.  The  replication  is  bad  for  the  reasons  as- 
signed. Janes  v.  Kitchinj  1  B.  &  P.  76,  is  in  point.  There  it  was  held 
itkHt  De  injurii  could  not  be  pleaded  in  bar  to  a  cognisance  for  rent  a^ 
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rear :  and  Etre,  C.  J.,  referring  to  Crogate^s  Case^  S  Rep.  66  b,  said : 
ft«I  agree  with  the  rale  laid  down,  that  where  the  excuse  arises  in  part  out 
of  the  seisin  in  fee  of  another,  there  de  injurid  sud  proprid  is  not  to  be 
received.  But  the  reason  is  not,  because  it  puts  two  or  three  things  in 
issue ;  for  that  may  happen  in  every  case  where  the  defence  arises  out  df 
several  fiicts,  all  operating  to  one  point  of  excuse :  the  reason  is,  because 
this  plea  is  only  allowed  where  an  excuse  is  offered  for  personal  injuries, 
and  not  even  then,  if  it  relates  to  any  interest  in  land  (and  here  an  interest 
in  land  would  make  part  of  the  issue)  or  to  any  commandment.  It  is  right 
that  this  case  should  be  brought  within  the  general  rules  of  pleading,  other- 
wise the  11  G.  2,  which  was  intended  to  operate  for  the  ease  and  benefit 
of  landlords,  would  be  turned  against  them :  for  before  the  making  of  that 
statute,  the  issue  in  replevin  must  have  been  confined  to  some  one  material 
point."  Here  the  plea  is  under  stat.  1  &  2  Vict.  c.  74.  Sect.  1  author- 
izes the  justices,  where  possession  is  withheld,  as  there*  described,*  by  a 
tenant,  upon  the  landlord  giving  such  notice  as  is  there  provided  for,  to 
receive  proof,  &c.,  and,  in  the  case  described  in  the  plea,  to  issue  a  war- 
rant to  constables  commanding  them  to  give  'possession  to  the 


landlord  or  his  agent.    And  isect.  5  protects  the  justices  issuing 


[•564 


the  warrant,  and  the  constables  executing  it,  from  any  action  by  reason 
that  the  parties  applying  had  not  lawful  right  to  possession.  Now  the  se- 
cond resolution  in  Crogate^s  Co^^,  8  Rep.  67  b,  is,  that  De  injuria  cannot 
be  replied  «« w^hen  the  defendant  in  his  own  right,  or  as  a  servant  to  an- 
other, clainos  any  interest  in  the  land."  And  the  third  resolution  is,  (<that 
when  by  the  defendant's  plea  any  authority  or  power  is  mediately  or  im- 
mediately derived  from  the  plaintiff,  there,  although  no  interest  be  claimed, 
the  plaintiff  ought  to  answer  it,  and  shall  not  reply  generally  de  injurifi 
8uS  propria.  The  same  law  of  an  authority  given  by  the  law."  Here  the 
replication  would  put  in  issue  the  facts  of  the  party  being  landlord,  the 
proceedings  taken  by  him,  the  proof  given,  the  warrant  of  the  justices, 
the  acting  of  the  defendants  under  it,  and  so  on. 

Butty  contra.  The  parties  justifying  are,  not  the  landlord,  but  the  oflBcers. 
The  right  of  the  landlord  is,  by  sect.  6,  no  part  of  the  defence ^of  the  offi- 
cers, nor  would  it  be  necessary  to  prove  it  if  issue  were  joined  on  the  De 
'injuria.  Nor,  again,  would  it  be  necessary  to  prove  the  proceedings  of 
the  landlord ;  the  warrant  would  be  enough  to  justify  these  defendants. 
"If  there  be  no  judgment,  and  a  capias  ad  satisfaciendum  or  other  exe- 
cution be  taken  out,  the  sheriff,  and  all  other  persons  acting  under  him  in 
the  execution,  are  justifiable,  though  there  be  no  judgment ;"  Britton  v. 
Cofc,  12  Mod.  175,  178.  The  case  is  therefore  within  the  principle  of 
Sdby  V.  •Bardans,  3  B.  &  Ad.  2,  and  Bardons  v.  Selby,  1  C.  &  M.  ^^^ 
600;  S.  C.  3  Tyrwh.  430,  9  Bing.  756.  All  that  is  unnecessary  I- 
to  the  excuse  may  be  considered  as  struck  out,  and  requires  no  proof; 
SWm  V.  3umardy  10  A.  &  E.  593 ;  Taylor  v.  Markham^  Yelv.  157. 
The  command  which  the  rule  refers  to  as  not  being  traversable  by  the  ^- 
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plication  De  injurift  is  a  command  from  the  plaintiff:  Piggoti  t.  Kempf 
1  C.  &  M.  197 ;  S.  C.  3  Tyrwh.  128.  (a)    The  plea  here  states  that  the 
warrant  was  duly  made  and  issued ;  but  a  traverse  of  that  would  be  im- 
material, under  sect.  5.     [Coleridge,  J.     There  is  a  dij£culty  as  to  the 
application  of  sect.  5.     That  section,  in  terms,  protects  only  «<any  con- 
stable or  peace  officer,"  unlike  sect.  6  of  stat.  24  G.  2,  c.  44,  which  protects, 
not  only  the  constable,  &c.,  but  also  «  any  person  or  persons  acting  by  his 
order  and  in  his  aid."    Here  the  two  defendants  pleading  are  only  acting 
In  aid  of  the  constable.]     The  act  of  those  aiding  the  constable  is  his  act. 
[Coleridge,  J.     So  far  as  to  make  him  liable :  but  is  it  so  in  respect  of 
his  official  protection?]     The  legislature  must  have  meant  to  protect  all 
acts  done  by  the  instrumentality  of  the  constable.     [Coleridge,  J.     It  is 
Tiot  impossible  that  they  might  think  right  to  limit  the  special  protection  to 
acts  done  by  the  peace  officer  in  person.     Lord  Denman,  C.  J.     In  M<h 
rainck  v.  Slopevy  .Willes,  30,  34,  (&)  the  court  said  that  the  case  of  a  mere 
stranger,  as  to  the  necessity  of  his  showing  the  jurisdiction  of  the  court, 
was  stronger  than  that  of  an  officer  or  even  attorney ;  <<  for  if  a  man  will 
*5661    ^^^"^^  himself  into  an  office  *in  which  he  hath  nothing  to  do  either 
io  point  of  interest  or  of  duty,  as  an  attorney  or  officer,  he  must 
take  care  to  be  sure  that  he  is  in  the  right,  otherwise  it  is  at  his  peril."]    A 
peace  officer  cannot  go  alone.     [Coleridge,  J.     A  party  aiding  him  will  be 
protected  by  the  provisions  of  stat.  24  G.  2,  c.  44,  s.  6.]    The  question  of 
seisin  in  fee  cannot  be  raised  by  disputing  the  jurisdiction.     [Coleridge,  J. 
Then  I  do  not  see  the  use  of  sect.  5.]     That  is  merely  in  affirmance  of 
the  general  rule.     [Patteson,  J.    Proof  of  the  holding  as  tenant  and  title 
of  the  landlord  is  necessary,  under  sect.  1,  to  give  jurisdiction.]     The 
defendants  do  not  act  under  any  party  claiming  an  interest :  the  justices 
are  set  in  motion ;  and  the  defendants  act  under  their  warrant,  not  as  ser- 
vants to  the  landlord.     The  second  resolution  in  Crogate^s  Case^  8  Rep. 
67  a,  therefore,  does  not  apply. 

WilleSy  in  reply.  Sect.  5  is  inapplicable,  for  the  reasons  given  from  the 
Bench :  it  follows  that  the  replication  traverses  the  whole  matter  of  the 
plea.  The  defendants  have  to  bring  themselves  within  the  statutable  au- 
diority,  which  they  can  do  only  by  showing  facts  giving  jurisdiction; 
MorreU  v.  Martin^  3  M.  &  Gr.  581 ;  Morse  v.  JameSy  Willes,  122.  Then 
this  is  in  substance  a  justification  under  Pinniger,  the  landlord,  and  there- 
fore within  the  second  resolution  in  Crogate^s  Case.  [Patteson,  J.  Who 
is  Pinniger's  servant  i]  The  constable.  [Patteson,  J.  He  acts  by  order 
of  the  magistrates.]  They  are  set  in  motion  by  Pinniger.  So  a  sheriff  is, 
p^'ji  ^o  ^^^  extent,  a  servant  of  the  party  suing  out  process.  ^Besides, 
Jones  V.  KUckiny  1  B.  &  P.  76,  shows  that  an  allegation  ci  seisin 
in  fee,  in  the  plea,  makes  this  replication  improper:  and  Cockerillf* 
Armstrongy  Willes,   99,   is  to  the  same  effect.      In   CrogaU?s  Cof^ 


\ 


a)  And  aee  judgment  of  Pattann,  J.,  in  BowUr  ▼.  NichoUon,  13  A.  db  E.  341, 865. 

b)  See  JiufreiMT.Jrorru,  1Q.B.3;  Carratt  y.MorUy,  1(^,3,  IB. 
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the  admissibility  of  De  injurift  is  confined  to  cases  where  the  «plea  doth 
consist  merely  upon  matter  of  excuse,  and  of  no  matter  of  interest  what- 
soever.'^'' 

Lord  Denman,  C.  J.  Assuming  that  sect.  6  does  not  apply,  the  ques- 
tion is,  whether  the  replication  be  good  at  common  law.  In  Crognte^s 
Case,  8  Rep.  66  b,  it  is  laid  down  that  this  replication  is  inadmissible 
when  the  defendant,  in  his  own  right  or  as  servant  to  another,  claims  in- 
terest in  the  land.  Admitting  that  rule  to  be  fully  true,  is  this  plea  with- 
in it  ?  I  think  not.  It  cannot  be  said  that  the  defendants  claim  any  in- 
terest ID  the  land.  They  are  merely  agents  of  the  law  set  in  motion  on  a 
proper  complaint.  Crogate^s  Case  is  inapplicable,  unless  we  are  to  un- 
derstand the  language  of  Eyke,  C.  J.,  in  Jones  v.  Kitckin^  to  go  beyond 
what  that  case  warrants. 

Patteson,  J.    Eyhe,  C.  J.,  cites  CockeriU  v.  Armstrongs  Willes,  99 ; 
&  C.  Bull,  N.  P.  93,  where,  as  in  Jones  v.  JKt^cAin,(a)  the  defendants 
expressly  defended  themselves  in  the  character  of  servants  claiming  an  in- 
terest in  land.     Mr.  Willes  here  endeavours  to  bring  the  case  within  the 
same  principle,  because  the  defendants  were  acting  by  command :  but 
*they  were  not  the  servants  of  Pinniger :  they  were  only  the  agents 
of  the  constable,  who  acted  under  the  warrant  of  the  magistrates, 
and  was  not  himself  the  servant  of  Pinniger.    The  rule  in  Crogate^s  Case^ 
8  Rep.  67  a,  is  therefore  inapplicable.    It  is  true  that  it  is  necep.sary  to 
show  the  complaint  made,  and  the  existence  of  a  relation  between  the 
parties,  so  as  to  bring  the  case  within  the  provisions  of  the  act  of  parlia- 
ment, and  make  it  appear  that  the  warrant  was  properly  issued.    But  we 
cannot  extend  the  rule  to  every  case  where  any  interest  whatever  in  land 
is  alleged  in  any  one,  and  is  necessary  to  be  proved.     The  language  of 
Eyre,  C.  J.,  certainly  does  not  go  so  far  as  that.     I  observe,  too,  that  he 
speaks  of  a  seisin  in  fee,  which  is  not  the  language  in  Crogate^s  Case, 
That  speaks  of  an  interest  in  land  generally.     We  need   not  decide 
whether  sect.  6  be  applicable  to  this  case :  it  certainly  does  not  in  terms 
protect  those  who  act  in  aid  of  the  constable,  as  is  done  by  stat.  24  G.  2, 
c.  44,  8.  6. 

Williams,  J.  The  defendants  derive  their  authority  from  the  proceed- 
ings under  the  statute.  The  introduction  of  Pinniger's  name  is  important 
only  for  the  purpose  of  showing  jurisdiction.  It  is  true  that  the  particular 
nature  of  his  interest  is  stated,  whether  necessary  or  not,  namely,  that  he 
is  seised  in  fee :  and  sometimes,  no  doubt,  it  may  be  necessary  to  prove  an 
^Negation  which  it  was  not  necessary  to  make.  But  here  the  averment  is 
introduced  merely  to  show  jurisdiction.  To  say  that  the  persons  acting 
^n  aid  of  the  constable  were  servants  of  Pinniger  is  clearly  inconsistent 
•with  the  facts.  If  servants  at  all,  they  were  servants  of  the  r*rjRg 
'nagistrates.  •• 

(a)  In  the  ncond  Une  of  tlie  oognmoee  there,  the  word  «  defendant"  appean  to  be  a  mie- 
pnotfdr  MpUtntifi:'' 

2  E 


569    Keg.  t;.  Inhabitants  of  St.  Margaret.  T.  T.  1845. 

CoLERiDGEy  J.  I  vrill  not  enter  into  the  question  as  to  section  5.  We 
must  now  take  the  whole  plea  to  be  traversable ;  at  all  events,  the  allega- 
tion of  the  seisin  in  fee  is  so.  Then,  does  the  second  resolution  in  Cnh 
gaU?s  Coity  8  Rep.  67  a»  exclude  this  replication  ?  If  it  does,  we  must 
assume  that  the  rule  applies  wherever  there  is  any  traversable  allegatioa 
of  any  interest  in  land  in  any  one.  That  is  surely  very  different  from  the 
defendant  claiming  an  interest  in  his  own  right  or  as  servant  to  ancHher. 
An  interest  is  necessarily  alleged,  it  is  true  ;  but  that  is  only  to  show  the 
jurisdiction  of  the  magistrates.  Judgment  for  plaintifil 


The  QUEEN  against  The  Inhabitants  of  ST.  MARGARET, 
WESTMINSTER.     Saturday,  May  31. 

Pauper  was  removed  on  examinations  showing  a  maiden  aettlement  of  his  mother  by  reaidenea, 
while  unemancipated,  with  her  father,  who  rented  a  tenement,  No.  8  Hotbath  Street,  in  ths 
parish  of  8t.  Jamea,  Bath.  They  further  stated  that  the  pauperis  father  took  a  house, «  bein; 
No.  6  Hothath  Street  aforesaid/*  of  the  yearly  value  of  10£,  and  was  legally  settled  opon, 
occupied,  and  resided  in,  the  same,  from  Msrcb,  1819,  for  one  year  and  a  half. 

Htld :  That  •<  Hoibath  Street  aforesaid"  could  not  be  taken  to  mean «'  Hotbath  Street  in  tbs 
parish  of  St  James,**  and  therefore  that  the  father's  settlement  was  not  properly  ascertained. 

That  the  respondents  could  not  avail  tbemaelvesof  the  mother's  settlement,  because  it  appeared 
that  the  father  had  a  settlement  which  ought  tobavehees  iaqotrad  JAtow 

And  that  the  order  was  properly  quashed  at  sessions  on  these  defects  in  the  eiMoinatian^ 
pointed  out  in  grounds  of  appeal. 

The  court  will  presume  that  a  place  in  England  ia  parochial,  if  nothing  to  the  contraiy 
i^ipean. 

On  appeal  against  an  order  of  justices  remoi'ing  Richard  Matthews, 
aged  thirteen  years,  from  the  parish  of  St.  Maigaret  in  the  city  and  liberty 
m^'jQi  of  Westminster  *to  the  parish  of  St.  James  in  the  city  of  Bath  ia 
the  county  of  Somerset,  the  sessions  quashed  the  order,  subject  to 
the  opinion  of  this  court  upon  a  case,  the  material  parts  of  which  were  as 
follows. 

The  pauper  was  removed  on  his  own  and  other  examinations,  which  the 
case  set  forth.  They  stated  that  the  pauper  had  never  gained  a  settle- 
ment in  his  own  right,  and  that  he  was  the  lawful  son  of  Joseph  and  Hen- 
rietta Matthews,  who  were  married  at  the  parish  church  of  Bath  Eastoo, 
Somersetshire,  on  2d  January,  1815,  and  are  both  deceased. 

The  brother  of  Henrietta  Matthews  stated  in  his  examination :  "  That 
fldhe,  the  said  Henrietta  Matthews,  and  examinant  are  the  lawful  chikiren 
of  Peter  Ferbrache  and  Martha  his  wife,  (both  deceased,)  and  who  were 
married  at  the  parish  church  of  St.  Peter  and  St.  Paul  in  the  city  of  Bath 
on  the  26th  day  of  December,  1786,  and  who  resided  together  as  man 
and  wife  up  to  the  time  of  the  death  of  the  said  P.  Ferbrache,  which  hap- 
pened in  the  year  1809.  That,  from  about  the  year  1*804  down  to  and  ia- 
eluding  the  year  1809,  the  father  of  this  examinant,  the  said  late  P.  F.| 
was  legally  settled  on,  rented,  occupied  and  resided  in,  a  tenement  and 
dwelling-house  situate  and  being  No.  3  Hotbath  Street,  ia  the  parish  ol 
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Si.  James  in  the  said  city  of  Bath,  and  that  the  said  t^ement  and  d\fell- 
log  house,  during  the  several  years  the  3aid  P.  F.  was  settled  and  reside^ 
therein  as  aforesaid,  was  of  the  yearly  value  of  IQ/.  and  upwards,  and 
that  he  paid  the  yearly  rent  of  38/.  for  the  same  during  such  time.     That, 
during  the  time  the  said  P.  F.  was  so  settled  and  resided  in  the  said 
tenement  and  dwelling-house  as  aforesaid,  his  daughter,  the  said  Henri- 
etta Matthews,  resided  at  home  witl^  him  there  as  a  part  of  *his     r«g7i 
family,  a  single  woman  and  unemancipated.(a)     That,  from  the 
death  of  his  said  late  fs^ther  P.  F.,  in  1809,  his  said  late  mother,  Martha 
Feihrache,  was  legally  settled  on,  rented,  occupied  and  resided  io,  the 
said  tenement  or  dwelling,  No.  3  Hotbath  street  aforesaid,  until  the  year. 
1815,  when  the  said  Henrietta  Matthews  was  married ;  and  that  the  said 
tenement  or  dwelling  house,  during  the  time  the  said  Martha  Ferbrache 
rented,  occupied  and  resided  therein,  was  of  the  yearly  value  of  10/.  and 
upwards,  and  from  1809  to  1815  the  said  Henrietta  Ferbrache  resided  at; 
home  with  her  said  mother  there  as  part  of  her  fs^mily,  unmarried  and  i^a: 
emancipated. 

<(  Examinant  further  saith :  That  he  knew  ^nd  was  well  acquainted 
Aviih  Joseph  Matthews,  the  father  of  the  other  examinant  Richard  Mat- 
thews, (the  pauper ;)  «and  that,  in  the  month  of  March,  1819,  the  sai4 
Joseph  Matthews  took  a  tenement  or  dwelling-house  and  premises,  being 
No.  8  Hotbath  street  aforesaid,  and  that  he  was  legally  setded  upon,  and 
occupied  and  resided  in,  the  said  tenement,  dwelling-house  and  premises,^ 
from  the  month  of  March,  1819,  for  pne  year  and  a  half.  S^ith  that  ^he 
said  tenement,  dwelling-house  and  premises.  No.  8  Hotbath  street,  wa% 
of  the  yearly  value  of  10/.  and  upwards  during  the  time  the  said  Joseph 
Matthews  was  so  settled  upon,  resided  in  and  occupied,  the  s^me  as  afore* 
said." 

The  following  were  the  grounds  of.  appeal  applics^ble  to  the  points  on 
which  the  case  was  granted.  <^  Tha^  it  is  9ot  shown  that  the  said  Joseph 
Matthews  ever  gained  a  settlement  in  the  appellant  parish.  That  the 
^examinations  are  bad  in  resorting  to  the  settlement  of  a  mother  r^^-jo 
ia  the  appellant  parish,  a  good  scl;tlement  of  the  father  being  ^ 
shown  elsewhere,  though  it  is  not  stated  in  what;  parish,  h.^  gained  it." 

At  the  hearing  of  the  appeal,  it  was  objected  that  no  suJSpienit  evidence. 
Appeared  on  the  examination^  to  shpw  that,  at  the  time  of  leaking  the  said 
order,  the  pauper's  father  was  setded  in  the  appellant  parish,  although  it 
distinctly  appeared  that  he  had  gained  a  setdement  iji  some  parish  ;  inas- 
niuch  as  there  was  no  averment  that  No.  8  Hotbath  sti:eet  was  in  the 
parish  of  St.  Jao^es,  and  it  did  i^  follow  that  No.  8  Qotbath  street  was. 
Ill  the  same  parish  as  No.  3  Hotbath  street :  ^.ncJt  further^  that  the  rer- 
^ndeo^ts.  could  not  ];ely  upon  the  dei;ivative  Sjettlement  fron^  the  mother, 
^hea  it:  was  shown  upon  the  exafiinatip^  tJiajt  th^  ttfb^  Ip^  gaiftisd  % 
settlemi^nt  in  hia  own  right 

(a)  As  to  this  statement,  see  JUgina  t.  BothweU,  p.  674,  note  (a,)  post 
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The  court  of  quarter  sessions  quashed  the  order,  subject  to  the  opinion 
of  the  court  whether  they  have  come  to  a  right  conclusion  with  respect  to 
the  want  of  an  averment  in  the  examination  that  No.  8  Hotbath  street  is 
in  the  same  parish  as  No.  3  Hotbath  street :  And,  if  they  have  drawn 
the  correct  conclusion  in  that  respect,  whether  they  are  right  in  their  judg- 
ment that  the  respondents  cannot  rely  upon  the  settlement  of  the  moiber 
of  the  pauper,  when  a  clear  settlement  of  the  father  is  shown  by  them- 
selves in  the  examinations. 

If  the  sessions  were  wrong  on  either  of  these  points,  the  order  of  ses- 
sions was  to  be  quashed.  If  the  sessions  were  right  on  both,  their  order 
was  to  be  confirmed. 

PAtnn,  in  support  of  the  order  of  sessions.     The  words  <<  No.  8  HoU 
*5731     ^^^  street  aforesaid"  do  not  imply  that  *No.  8  was  in   the  same 
parish,  though  it  was  in  the  same  street,  with  No.  3.      ^BodHiij 
eontri,  being  called  upon  by  the  court,  conceded  this.    Lord  Denmak, 
C.  J.     «  Aforesaid"  cannot  be  taken  as  referring  to  the  parish.]     Then 
the  examinations,  although  they  did  not  ascertain  any  settlement  of  the 
pauper's  father,  sufficiently  showed  that  he  had  a  settlement  to  make  some 
further  inquiry  necessary  before  the  mother's  settlement  could  be  resorted 
to.     The  case  falls  within  the  authority  of  Rex  v.  St.  Mary^  Beverley, 
1  B.  &  Ad.  201,  and  is  not  distinguishable  from  it  as  Regina  v.  Ydwr* 
tqftj  6  Q.  B.  801,  was,  where  the  only  evidence  as  to  the  father's  settle- 
ment was  his  own  statement,  « I  believe  I  am  upwards  of  sixty-four  years 
of  age,  and  was  born,  I  believe,  in  London,  but  in  what  parish  I  never 
heard." 

Bodkin^  contra.  Where  the  father's  settlement  is  unknown,  a  clear 
settlement  of  the  mother  ought  not  to  be  rejected,  unless  it  appear  at  least 
that  the  father  was  settled  in  some  parish.  That  did,  in  the  opinion  of 
the  court,  appear  in  Rex  v.  jSI^.  Mary^  Beverley,  Here  the  examinations 
furnished  no  such  evidence.  No.  8  Hotbath  street  may  have  been  extra- 
parochial. 

Lord  Denman,  C.  J.  I  think  the  sessions  did  rightly.  If  one  settle- 
ment only  had  been  proved,  that  of  the  mother  as  alleged  in  the  exami- 
nations, it  might  have  been  sufficient.  But  when  it  appeared  that  there 
were  two,  and  one  of  them,  the  father's,  in  a  parish  as  to  which  no  evi- 
dence was  given,  the  sessions  were  entitled  to  say  «<  you  have  shown  that 
the  father  had  a  settlement,  but  have  not  ascertained  the  parish,  therefore 
*5741  *^^  ^^^  fails."  It  is  the  same  whether  such  an  objection  arises 
on  the  evidence  at  sessions  or  on  the  examinations.  Th.e  sessions 
were  entitled  to  presume  that  the  situation  of  No.  8  Hotbath  street  was 
parochial.    All  England  is  so,  with  but  small  exceptions. 

Patteson,  J.  The  respondents  must  be  taken  to  have  relied  either  on 
the  &ther'8  settlement  or  the  mother's.  If  on  the  father's,  it  was  impe^ 
fectly  proved :  if  on  the  mother's,  the  evidence  showed  that  the  father  bad 
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a  settlement  somewhere^  vhich  the  lespondents  ought  to  have  inquired 
into  before  removing. 

WiLUAMs,  J.,  concurred. 

CoLERixiGE,  J.  The  mother's  settlement  takes  effect  only  where  there 
is  no  settlement  of  the  father.  Here  a  place  was  shown  in  which  it  ap- 
peared that  the  father  was  settled,  only  the  parish  was  not  ascertained.  I 
agree  that,  if  nothing  appears  to  the  contrary,  we  ought  to  presume  a 
place  to  be  parochial.  Order  of  sessions  confirmed.(a) 

(a)  The  following  case,  •>  to  tTerments  negitiYing  enMDcipatioo,  was  decided  this  tenn 

The  QUEEN  agunit  The  InhthitanU  of  ROTHWELL.     Wkdneiday,  June  4. 

Gravnda  of  appeal  againet  an  order  of  ramoval  etated  a  eetUement  acquired  bj  the  pauper'e 
grandfiither,  and  that,  after  the  requiation  of  that  eettlement,  the  fiither  was  an  unemanci' 
paied  member  of  the  grandfather's  family ;  and  that  neither  the  paaper  nor  his  father  had 
gained  any  settlement  in  their  own  right. 

Beld  sufficient,  without  enamerating  and  negating  the  modes  in  which  the  pauper's  father 
might  have  been  emancipated. 

Osr  appeal  against  an  order  of  jostioes,  ramoving  James  Hopton  from  the  township  of  Roth- 
weU  to  the  township  of  ShsfUm,  both  in  the  West  Riding  of  Yorkshire,  the  sessions  discharged 
the  order,  au' ject  to  the  opinion  of  this  court  on  a  case,  the  material  parts  of  which  were  as 
iaflows. 

*The  examination  disclosed  endence  of  relief,  showing,  as  the  cespoodents  con- 
tended, a  settlement  of  Thomas  Hopton,  the  father  of  the  pauper,  in  Shafton.    The      [*575 
appellants  admitted  the  facts  stated  in  the  examinations,  but  relied  upon  a  previous 
BSUleiuD-tjt  of  John  Hopton,  the  father  of  Thomas,  as  set  forth  in  the  following  ground  of  appeal. 
"That  the  said  John  Hopton,  the  father  of  the  said  Thomas  H.,  and  the  grandfather  of  the 
said  James  H.,  in  or  about  the  month  of  May,  1806,  and  for  two  years  thence  next  ensuing, 
Tented  and  occupied  a  house,"  du^,  <•  of  the  yearly  value  of  20/.,  and  situated,"  6cc^  (in  the 
township  of  Rothwell,)  <«as  tenant  thereof  to  one,"  dtc ;  «  and  the  said  John  Hopton,  for  moro 
than  forty  days  during  hu  said  occupation  of  the  said  house,"  dice.,  «  as  tenant  thereof  as  afore- 
said, resided  and  slept  in  your  said  township  of  Rothwell ;  and  that  the  said  John  Hopton,  after 
the  commencement  of  his  aaid  occupation  of  the  said  premises,  never  did  any  other  act  or  deed 
to  gain  a  settlement    That  the  said  Thomas  Hopton,  after  his  said  father^  **  had  gained  a  set- 
tlement in  your  said  township  of  Rothwell,  by  reason  of  his  renting,"  dec.,  ''as  aforesaid,  and 
after  his  said  fiither"  «  had  resided  in  your  said  township  mora  than  forty  days,  whilst  he  so 
noted  and  occupied  the  same  as  tenant  thereof  as  aforesaid,  wa»  an  unemancipated  member  of 
Atf  taid  father^i  (John  Hopton)  family;  and  that  the  said  Thomas  Hopton  never  did  any  act 
to  gain  a  settlement  in  his  own  right;  and  that  the  said  James  Hopton"  (the  pauper)  **  never 
U  any  act  to  gain  a  settlement  in  his  own  right" 

The  respondents  contended  that  the  ground  of  appeal  was  insuflScient,  inasmuch  as  the  noii- 
emancipation  of  Thomas  Hop^n,  at  the  time  when  the  settlement  was  alleged  to  have  been 
gamed  by  John  Hopton,  was  not  sufficiently  averred  to  show  thaC  Thomas  Hopton  did  derive 
Mich  settlement  from  his  said  father  John.  The  sessions  overruled  the  objection,  subject  to  the 
opinion  of  this  court  on  the  question  whether  the  ground  of  appeal  sufficiently  averred  that 
Tbooias  Hopton  was  nnemandpated  at  the  time  when  the  settlement  was  alleged  to  have  been 
Siined  by  his  father,  to  enable  him  to  derive  such  settlement  from  hb  said  father. 

R.  Hall,  in  support  of  the  order  of  sessions.  It  cannot  be  necesnry  to  enumerate  every 
pnable  mode  uf  emancipation,  merely  for  the  purpoae  of  negativing  it  in  express  terms.  In 
Regina  v.  Leede,  5  Q.  B.  016,  a  general  averment  that  no  settlement  of  the  pauper's  husband 
Qooid  be  discovered  was  held  to  be  sufficient,  without  expressly  negativing  his  birth  in  Scotland 
or  Ireland,  or  any  of  the  other  places  to  which  he  and  his  fiunily  might  hsve  been  removed  if 
he  had  been  bom  there. 

PaiUcy,  oontii.  Emancipation,  for  purposes  of  settlement,  depends  upon  various  drcum- 
■tanoM,  such  as  the  age  and  place  of  residence  of  the  child,  none  of  which  are  stated  in  this 
("Nuid  of  appeal  In  Rex  v.  IFtlmtagton,  6  B.  &  AM.  6S5,  Abbott,  O.  J^  intimates  that  even 
^  *aoqni«taon  of  a  settlement  does  not  properly  fiill  under  the  head  oif  emancipation. 
[CoLkaiDex,  J.  In  Rex  v.  Bleaeby,  3  B.  &  Aid.  877,  380,  Abbott,  C.  J.,  says, «« I  [*576 
lake  it  to  be  settled  law,  that  if  a  child  acquire  a  settlement  of  his  own,  although  he 
▼OL.  Til.  42  2  E  2 
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mpkj.  •fterwtrds,  daring  his  miiioritj,  MKicn  and  Uvit  vfiUi  hm  fftther'a  £unUjr«  he  does  not 
the  flettlemcnt  of  his  father  tubsequently  obtained.'*  The  onlj  question  here  is,  whethex  the 
word  *<  unemsncipsted"  in  the  ground  of  appeal  is  sufficient  Lord  Dshmait,  C.  J.  In  whil 
other  manner  is  a  general  negative  to  be  averred  t  It  would  o^lj  have  eome  to  the  same  thing  if 
the  ground  of  appeal  had  expressly  negatived  every  mode  of  emancipation,  and  every  kind  of 
settlement.]  The  word  «  emanci^wtion*'  is  not  vocabulum  artis,  and  has  no  definite  legal  mean- 
ing. In  Hex  V.  Coid  Mkton,  Barr.  8.  C  444^  Lord  MiasriBLD,  C.  J.,  and  Wiucirr,  Jn  elv 
jected  to  the  use  of  the  word,  on  the  ground  that  it  is  a  vague  term  in  our  law,  especially  in  Ibc 
matter  of  settlements,  and  is  used  in  the  books  without  affixing  any  precise  idea ;  Wilvot,  J^ 
obaervtn/^  that  it  is  a  term  borrowed  from  another  law,  and  not  properly  applicabie  to  oars.  The 
aioe  distinctions  in  the  cases  on  emancipation  by  enlistment,  as  Rex  v.  Horlitrfield  Grey*^  \  B* 
dc  C.  34.'),  show  the  importance  of  stating  the  facts  instead  of  legal  conclusions  from  tbrm. 
Such  a  mode  of  averring  even  chargeability  is  insufficient;  £Ugina  v.  High  Bickington^  3  Q.  B. 
790,  note  (a). 

Lord  DfiNMA^r,  C.J.  Lord  MAHsriiLn  and  WiutoT,  J.,  might  dislike  the  introduction  ot 
the  word  <•  emancipation'*  from  the  Roman  into  the  English  law:  but  it  has  been  so  introduced, 
and  is  now  well  underatood  by  parish  cffioeia  and  justiops :  no  doubt  the  respondents  under* 
stood  it  in  this  ground  of  appeaL  Aa  to  the  sufficiency  of  the  word  **  uneniancipstcd,'*  here, 
it  has  never  been  held  necessary  to  go  through  every  possible  mode  in  which  emsncipation 
might  take  place  or  a  settlement  be  acquired,  applying  a  special  negative  to  each;  bad  that  been 
done  in  this  ground  of  appeal*  it  would  not  have  given  any  more  information  than  it  does  in  its 
present  form. 

Pattkaoit,  J.  The  only  question  is,  whether  the  word  **  emancipated**  is  to  have  any  meaning 
at  all.     If  it  has,  that  is  negatived  by  the  word  ••  unemancipaled." 

Williams,  J.  Since  Lord  Marsvikld's  time  Lord  Kkxton  has  taken  a  good  deal  of  troabk 
to  explain  the  meaning  of  the  word  **  emancipation ;"  and  parish  officers  now  understand  tbs 
word  as  well  as  any  other  in  the  language. 

CoLBBiDOK,  J.,  concurred.  Order  of  sessions  confirmed. 

(The  allusion  of  Williams,  I.,  was  probalily  to  Rix  v.  Cffehmreh,  3  T.  R.  1 14,  and  lUz  % 
JtoocA,  6  T.  R.  347.) 

Reported  by  R.  Hall,  Esq. 


*577]     DOE,  on  the  demise  of  the  Mayor,  Aldermen  and  Burgesses  of 
the  Borough  of  RICHMOND,  against  MORPHETT.    Monday, 

June  2. 

Dietioe  was  given  to  a  tenant  from  year  to  year,  holding  from  Martinmas,  to  Martinmas,  to  quit 
«  on  the  13th  day  of  May  next,  or  upon  such  other  day  or  time  as  the  current  year  for  wbicii 
you  now  hold"  **  will  expire."    The  notice  was  dated  and  served  on  21st  October.    Held  bsd. 

Ejectment  for  messuages  and  lands  in  Yorkshire. 

The  demise  was  laid  31st  October,  1843. 

On  the  trial,  before  Coltman,  J.,  at  the  Yorkshire  taring  assizes,  1844, 
it  appeared  that  the  defendant  held  the  property,  as  tenant  under  the  cor- 
poration from  year  to  year,  from  Martinmas  to  Martinmas.  It  was  proved 
that,  on  the  21st  October,  1842,  a  notice  was  served  upon  him,  of  which 
the  following  is  a  copy : 

« I  do  hereby,  as  the  attorney  and  agent  for  and  on  behalf  of  the  mayor, 
aldermen  and  burgesses  of  the  borough  of  Richmond,  in  the  county  of 
York,  give  you  notice  to  quit  and  deliver  up  peaceable  and  quiet  possear 
sion  of  the  messuage  or  dwelling-house,'^  &c.,  <«  which  you  now  occupj 
under  the  sajd  mayor,  aldermen,  and  burgesses,  situate,''  &c-,  <«  on  th^ 
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13th  day  of  May  next,  or  upon  such  other  day  or  time  as  the  current  year 
for  which  you  now  hold  the  same  will  expire. 
«<  Dated  the  21st  day  of  October,  1842." 

Two  objections  were  taken  by  counsel  for  the  defendant:  first,  that  the 

party  giving  notice  was  not  proved  to  have  been,  at  the  time  when  the 

notice  was  given,  empowered  under  the  seal  of  the  corporation  to  give  it, 

and  that  certain  alleged  acts  of  adoption  of  bis  conduct  by  the  corporation 

were  insufficient  to  remove  this  'objection ;  (a)  secondly,  that  the    r«570 

notice  was  either  a  notice  for  Martinmas,  1842,  in  which  case  the    ^ 

time  was  insufficient,  or  for  13th  May,  1843,  in  which  case  it  did  not 

expire  at  the  end  of  a  year's  tenancy.    The  learned  judge  directed  a 

nonsuit^  giving  leave  to  move  to  enter  a  verdict  for  the  plaintiC 

In  Blaster  term,  1844,  Bliss  obtained  a  rule  accordingly. 

Joseph  Addison  now  showed  cause.     The  notice  was  insufficient  for  the 

reason  griven  at  the  trial.     Doe  dem.  Lord  Uuniingtower  v.  CuUiford^  4  D. 

&  R.  248,  will  be  relied  upon  for  the  plaintiff.     There  a  notice,  dated 

27th  September  and  served  on  28th  September,  lequired  the  tenant,  who 

had  been  let  into  possession  on  4th  August,  1821,  to  quit  at  <<  Lady-day 

next,  or  at  the  end  of  your  current  year ;"  the  current  year  expired  on  29th 

September ;  and  this  was  held  to  be  a  good  notice  for  the  current  year 

ending  at  Lady-day, -because  a  two  days'  notice  could  not  be  intended. 

It  might  be  said  that  there  was  an  ambiguity  in  that  notice;  but  here  i^. 

none. 

Pashleyy   contra.     Doe  dem.  hord  Huntinglower  v.   CuUiford^   was 
under  the  consideration  of  this  court,  and  seems  to  have  been  acted 
upon,  in  Doe  dem,  WUKams  v.  Smithy  5  A.  &  E.  360.  (6)      In   this 
latter  case  the  words  were  (<  at  the  expiration  of  half  a  year  from  the  de- 
livery of  this  notice,  or  at  such  other  time  or  times  as  your  present 
'year's  holding  of  or  in  the  said  premises,  or  any  part  or  parts     r«c7q 
thereof  respectively,  shall  expire  after  the  expiration  of  half  a  year 
from  the  delivery  erf*  this  notice  ;"  the  notice  was  dated  21st  October,  1833, 
and  served  on  22d  October,  1833 ;  and  the  then  present  year's  holding 
expired  in  February,  1834:  and  it  was  held  that  the  word  « present" 
might  be  rejected,  and  the  notice  applied  to  February,  1835.     [Patte- 
80N,  J.     There  the  notice  necessarily  referred  to  some  time  afler  the  expi« 
vation  of  half  a  year  from  the  notice :  no  such  inference  arises  here.] 

Lord  Denman,  C.  J.  I  think  this  nonsuit  was  right  on  the  simple 
ground  that  no  good  notice  to  quit  was  shown.  In  October,  1842,  a  no- 
tice is  given  to  quit  on  13th  May,  or  at  the  expiration  of  the  current  year. 
The  notice  could  not  be  good  for  May ;  and  the  current  year  expired 
in  November,  1842,  a  few  days  after  the  notice.  In  Doe  dem„  Lord 
Huntingtower  v.  CuUifordy  Bayley,  J.,  said,  apparently  with  the  con- 

(a)  The  argmnenU  on  the  firat  objection  are  omitted,  the  judgment  of  the  court  haTing  been 
confined  to  the  second. 
{yi^dotCadb^^.Martiniz,  11  A.&E.780;  JHtOt  ▼.  Go^,  14  M.dt  W.78. 
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currence  of  the  rest  of  the  court,  that  the  notice  must  be  understood  so 
as  to  be  efiective.  If  there  be  an  absolute  inconsistency,  we  may  perha{» 
reject  a  part :  but  here  the  current  year  would,  in  fact,  expire  in  the  No- 
vember following  the  notice.  We  cannot  make  such  a  notice  good  by 
putting  a  strained  interpretation  on  terms  which  are  quite  clear  in  them- 
selves. Whatever  the  party  intended,  he  has  pointed  out  a  time  which 
would  expire  in  1842.  Another  notice  was  therefore  necessary  ;  and  none 
has  been  given.  We  cannot  make  good  that  which  is  bad  in  its  origin. 
And  I  am  of  opinion  that  Doe  dem.  Lard  Huntingtower  v.  CuUiford  is 
*5801  ^^^  ^^^  *law:  I  cannot  agree  with  Bayley,  J.,  in  altering*  the 
language  for  the  purpose  of  making  the  notice  good. 

Patteson,  J.    We  are  called  upon  to  read  this  notice  as  if  the  w^ords  were 
« the  current  year  next  ending  half  a  year  after  this  notice,"     That  would 
bring  the   case  within  the   authority  of  Doe  dem.   Williams  v.    Smithy 
6  A.  &  E.  360 :  but  I  cannot  see  what  right  we  have  to  make  such  an 
addition.     Why  are  we  not  to  suppose  that  the  party  giving  the  notice  was 
ignorant  of  the  law,  and  meant  to  give  a  few  weeks'  notice  ?     There  is, 
indeed,  the  case  of  Doe  dem.  Lord  Huntingtower  v.  CuUiford :   but  J 
confess  I  do  not  agree  with  the  doctrine  there  laid  down.     If  we  are 
to  interpret  notices  upon  the  principle  there  acted  upon,  where  can  we 
stop  i    We  might  say  that  the  party  could  not  mean  to  give  so  little  as 
five  months'  notice :  I  do  not  see  how  any  notice,  naming  the  expiration 
of  the  year  of  tenancy,  could  be  bad  ;  for  there  must  always  be  some  year 
or  other  which  would  expire  at  a  greater  distance  of  time  than  six  months. 
I  think  that  case  is  not  good  law. 

Williams,  J.  I  must  observe  that  much  latitude  has  been  given  to 
notices  framed  in  the  alternative.  They  used  simply  to  name  a  particular 
day.  Then,  in  aid  of  the  party  giving  the  notice,  it  has  been  allowed  to 
add  an  alternative  pointing  to  the  expiration  of  the  year  of  tenancy.  But, 
really,  to  allow  a  certain  number  of  weeks  or  months  to  be  reckoned  as 

*^fi1 1  n^^'^^'^S'  ^^^^  ^^  *notice  should  not  be  good,  would  be  to  say  at 
once  that  every  notice  shall  be  valid.  Here  the  current  year  ex- 
pires in  the  November  which  follows  the  October  in  which  the  notice  is 
given ;  and  so  it  is  attempted  to  construe  this  notice  as  signifying  the  next 
November  but  one.     That,  I  think,  cannot  be  done. 

Coleridge,  J.    I  agree:   and  I  cannot  assent  to  Doe  dem.  Lord 
Huntingtower  v.  Cull^ord.     The  principle  upon   which   Bayley,  J., 
decides  seems  to  be  extremely  dangerous  :  I  do  not  know  where  we  could 
stop.    And,  if  we  here  attempted  to  effectuate  the  intention  of  the  party' 
giving  notice,  we  should  not  do  so  by  applying  the  words  to  Martinmas. 
1843 ;  for  the  party  clearly  thought  the  year  expired  in  May,  1843. 

Rule  discharged. 
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^WHITEHEAD  against  the  QUEEN.     Wednesday,  June  4.   [*bS2 

(In  Error.) 

Under  staL  7  W.  4,  &  1  Vict  c.  90,  which  enacU  that  peraoM  cooTicted  of  ■tealing  In  a 
dweitin^hoiim  to  the  valoe  of  6^  ahall  be  liable  to  be  transported  beyond  the  seat  for  any 
tenn  not  exceeding  fifteen  years  nor  less  than  ten  years,  judgment  (before  stat  9  dc  10  Vict. 
c.  24,)  of  transportation  for  seven  years  was  reversed  on  writ  of  error. 

A  record  of  conviction  at  the  assizes,  beginning  *<  Yorkshire,  to  wit,"  and  reciting  a  comroission 
to  joetices  to  bear  and  determine  and  deliver  the  jail  there,  and  to  inqoire  by  the  oaths 
of  good  and  lawfhl  men  within  the  said  county  of  York,  set  forth  an  indictment  found  by 
A.  B.,  C.  D.,  dec,  grand  jurors,  giving  to  each  (except  in  one  instance)  the  addition  of  his 
TcsidenGey  bat  not  stating  them  to  be  good  and  lawful  men  within  the  county  of  York, 
Dor  making  any  mention  of  the  county.  On  writ  of  error,  assigning  as  a  ground  that 
the  indictment  did  not  appear  to  have  been  found  by  good  and  lawful  men  of  tbe  county, 
SimbU,  per  Patteson,  J.,  that  the  objection  was  fatal. 

Error  from  the  special  session  of  oyer  and  terminer  and  jail  delivery 
holden  at  York,  November,  1844. 

The  record  began  as  follows.     «  Yorkshire,  (to  wit :)  Be  it  remembered 
that,  at  the  special  session,"  &c.,  <(  holden  at  the  Castle  of  York  in  and 
for  the  county  of  York,  on,"  &c.,  before,  &c.,  justices,  &c.,  assigned  by 
letters  patent,  &c.,  <<  as  well  to  hear  and  determine,  and  to  deliver  the 
jail  of  the  said  lady  the  queen  there,  as  to  inquire  the  truth  more  fully  by 
the  oaths  of  good  and  lawiul  men  within  the  said  county  of  York,"  and  by 
other  ways,  &c.,  concerning  all  treasons,  &c.,  felonies,  &c.,  within  the 
county  aforesaid,  &c.,  and  to  hear  and  determine,  &c. ;  «  by  the  oath  of 
William  Rx>okes  Crompton  Stansfield,  of  Esholt  Hall,  Esquire,  the  Right 
Honourable  George  Augustus  Constantine  Phipps,  commonly  called  Earl 
of  Mulgrave,  the  Honourable  Beilby  Richard  Lawley,  of  Escrick  Park," 
&c.,  (naming  other  grand  jurors,  and  giving  their  respective  additions  of 
residence,  but  without  mentioning  the  county,)  (<  and  Francis  Chousley  of 
Spennithorne,  Esquire,  it  is  presented :"  then  followed  the  indictment, 
stating  "that  John  Whitehead,  late  of,"  &c.,  "on,"  &c.,  "at,"  &c., 
•"  sixty  pieces  of  current  gold  coin  of  the  realm  called  sovereigns,"     r»5QQ 
fcc.,  "  and  two  cotton  purses  of  the  value,"  &c.,  "  of  the  moneys, 
goods,  and  chattels  of  William  Thorpe,  in  the  dwelling-house  of  the  said 
W.  T.,  there  situate,  then  and  there  being,  feloniously  did  steal,  take  and 
carry  away,  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace,"  &c.     The  record  then  set  forth  that,  at  the 
above-mentioned  session,  the  prisoner  pleaded  not  guilty,  and  was  con- 
Victed,  and  had  nothing  to  say,  wherefore  judgment  should  not  be  given 
^inst  him :  "  whereupon,  all  and  singular  the  premises  being  seen  and 
by  the  court  here  fully  understood,  it  is  considered  by  the  court  here  that 
the  said  John  Whitehead  be  transported  to  such  place  beyond  the  seas  as 
her  majesty  with  the  advice  of  her  privy  council  shall  direct,  for  the  term 
of  seven  years." 

The  errors  specially  assigned  were :  That  the  indictment  "  does  not  ap« 
P^u  by  the  said  record  to  have  been  found  and  presented  by  good  and 
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lawful  men  of  the  said  county  of  York,  sworn  to  inquire  for  our  said  lady 
the  queen  for  the  body  of  the  said  eoanty  c^  York:"  Aad  «<  That  the 
judgment  aforesaid,  in  form  aforesaid  given,"  «  ought  not,  by  law  and 
by  force  of  the  statute  in  such  case,"  &c.,  "  to  be  given."  There  were 
other  assignments,  alleging,  substantially,  the  same  ground  of  error. 

Joinder  in  error. 

The  points  stated  for  argument  were :  1 .  (in  substance)  that  the  indict- 
ment does  not,  by  the  caption,  appear  to  have  been  found  by  a  grand 
jury  of  the  county  of  York :  and  2.  «  That  by  stat.  7  W.  4,  &  1  VicU 
•6841  *^'  ^^»  ^'  ^'(^)  the  judgment  for  the  offence  in  question  is  trans- 
portation for  any  term  not  exceeding  fifteen  years  nor  less  than 
ten,  or  to  be  imprisoned  for  any  term  not  exceeding  three  years,  and  that 
therefore  the  judgment  of  transportation  here  given  for  a  less  term  than 
ten  years  is  unlawful  and  erroneous. 

BlisSy  for  the  plaintiff  in  error,  was  stopped  by  the  court. 

WaddingtoTiy  for  the  crown.     The  venue  and  the  recital  of  the  commis- 
sion show  sufficiently  that  the  grand  jurors  whose  names  follow  must  have 
been  good  and  lawful  men  of  the  county  of  York.    It  will  be  presumed, 
the  contrary  not  appearing,  that  all  things,  in  this  respect,  were  rit&  acta. 
[Patteson,  J.     I  certainly  cannot  gather  from  the  record  that  these  grand 
jurors  were  resident  in  the  county.     In  one  instance  (Lord  Mulgrave^s) 
there  is  not  even  a  place  of  abode  added  to  the  name.     What  may  be 
intended  is  another  question.]     If  there  be  a  fault  in  this  respect,  stat. 7 
G.  4,  c.  64,  ss.  20,  21,  will  cure  it.     The  latter  clause  aids  even  a  misde- 
*B851     scription  of  jurors.     [Williams,  J.     The  *objection  here  is  that 
they  are  not  enough  described.]     As  to  the  sentence,  there  is  more 
difficulty ;  and  it  might  be  impossible  to  maintain  that,  if  the  judgment  had 
been  for  sheep-stealing,  a  sentence  of  seven  years'  trans(K)rtation  couW 
have  been  justified.    But  the  charge  of  stealing  in  a  dwelling-house  to  the 
value  of  5/.  involves  a  minor  offence,  that  of  simple  larceny ;  the  party 
here  has  been  convicted  of  both,  but  might  have  been  convicted  of  the  lesser 
crime  only.    And  the  words  of  stat,  7  W.  4,  and  1  Vict.  1 ,  c.  90,  s.  1 ,  <'  shaD 
be  liable  to  be  transported"  for  any  term,  &c.,  are  less  strong  than  those 
of  the  prior  acts,  «  shall  suffer  death,"  and  «  shall  be  transported"  for  life. 
[Coleridge,  J.     Persons  convicted  under  the  present  act  are  liable  to 
transportation  for  any  term  not  exceeding  fifteen  years  <<  nor  less  than  ten 
years."    According  to  your  argument  they  are  liable  for  less.]    That  is  for 
the  included  offence  of  simple  larceny.     [Coleridge,  J.     Has  the  jiidg^ 

(a)  Stat  3  &  3  W.4,  c.  62,  s.  I,  repealf  stat  7  dc  8  G.4,  c.  89,  00  far  as  t!  at  atatnta  {•>  ^9) 
cnartfcl  that  every  peraon  convicted  of  atealing  in  a  dwelling-houaa  Ut  the  value  of  5/.  "sbaO 
auffer  death  aa  a  felon,"  and  directa  that  every  peraon  convicted  of  that  offence  **  ahall  be  trtn*' 
ported  liryond  the  aeaa  for  life."  Stat  7  W.  4  &  1  Vict  e.  90,  a.  1,  repcala  ao  moeh  of  iHt 
2  dc  3  W.  4,  c-.  62,  aa  relatea  to  the  puniahnient  of  peraona  convicted  of  offeooea  for  which  tb^ 
are  liable  under  that  act  to  be  tranaported  for  life,  and  enacta  •«  that  from  and  after  the  coai- 
mencemeiit  of  thia  act  every  peraon  convicted  of  any  aoch  ofienoea  ahall  be  liable  to  be  >»■*' 
ported  tieyond  the  aeaa  for  any  term  not  exceeding  fifteen  yeaia  nor  leaa  than  tan  yean»  or  ^ 
he  impriaoned  for  any  term  not  exceeding  three  yeaia." 
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m  discretion  to  reject  part  of  the  judgfment  ?    Pattsson,  J.    Is  there  ^ny 
instance  in  which  a  person  has  been  convicted  of  an  entire  offence  and 
sentenced  for  part?]    In  Rez  y.Fletcher^  Rnds.  &  Ry.  58,  judgment  of 
death  was  passed  on  a  prisoner  convicted  of  murder,  but  the  judge  omitted 
to  order  dissection  according  to  stat.  25  G.  2,  c.  37,  s.  2 ;  and  six  of  the 
judges  were  of  opinion  that  the  sentence  was  valid,  and  that,  if  the  judg- 
ment were  formally  drawn  up  omitting  dissection,  it  would  not  be  error. 
[Coleridge,  J,     That  was  the  decision  of  six  judges  against  six.     Lord 
Denacak,  C.  J.    There  the  question  was  whether  dissection  was  or  was 
not  an  essential  part  *of  the  judgment.    Patteson,  J.    If  a  man     r»505 
were  convicted  of  murder,  could  sentence  be  passed  ns  for  man- 
slaughter ?]     There  he  would  have  been  convicted  of  a  different  offence. 
[Patteson,  J.     If  the  statutory  sentence  here  is  divisible,  what  do  you  do 
with  the  part  left  out  ?] 

Lord  Denman,  C.  J.  There  is  no  doubt  in  this  case.  The  judge  <;an 
pass  sentence  only  under  the  statute ;  and  the  words  there  used  are  that 
the  party  shall  be  liable  to  transportation  for  any  term  not  exceeding  fifteen 
years,  <«  nor  less  than  ten  years."    The  judgment  must  be  reversed. 

Patteson,  J.  I  am  of  the  same  opinion ;  and  I  do  not  say  that  dve 
other  objection  ought  not  to  prevail  also. 

Williams  and  Coleridge,  Js.,  concurred.        Judgment  reversed.(a) 

(a)  See  «Ut  9^10  Vict.  c.  24, 1. 1. 


•The  QUEEN  against  The  Inhabitants  of  ST.  MARY,  LAMBETH.     [*687 

Wednesday^  June  4* 

The  leaaons,  on  appeal,  quashed  an  order  of  removal  from  P.  to  L.,  founded  on  exnminationa 
which  itated  a  aetUement  by  renting  and  occupying  a  houae  in  L.  for  one  year  at  22/.  a  year, 
and  being  aaaeased  to  the  poor-rate  in  L.,  which  the  party  bad  paid  as  the  oecnpier  of  the 
aaid  house,  during  his  occupation.     The  ground  of  appeal  was  that  the  examination  was 
defective  as  not  stating  in  what  year  or  years  the  party  rented  and  occupied ;  or  that  the 
house  was  ranted  by  him  in  L.,  or  occupied,  under  a  yearly  hiring  and  the  rent  to  the  amoubt 
of  10/.  actually  |>aid  for  one  whole  year  at  the  least,  or  that  such  house  was  actually  occu- 
pied under  a  yearly  hiring  by  him  and  the  rent,  &c.,  paid  by  him  for  the  same,  or  that  be 
had  been  assessed  to  the  poor-rate  and  paid  the  same  in  respect  of  such  house  for  one  yeAr. 
The  order  of  aessiona  stated  the  order  of  removal  to  be  quashed  on  the  ground  of  the  •*  ex 
amination"  **  disclosing  no  settlement  on  the  face  thereof,  and  the  appellants  having  given 
notice  thereof  in  their  grounds  of  appeal.** 
The  pauper  being  removed  again  from  P.  to  L.,  it  was  stated,  and  relied  upon,  as  a  ground  of 
appeal,  that  the  eiaininations  did  not  show  any  settlement  acquired  since  the  above  order 
of  sessions;  and  in  fact  no  new  settlement  appeared.     The  sessions,  however,  confirihed 
the  new  order  of  removal,  subject  to  a  case,  stating  all  the  circumstances  of  the  former  d»> 
ctaion,  and  submitting,  as  the  question  for  this  court,  whether  or  not  the  former  order  of 
■eftiions  was  conclusive. 
Btld  that  tbia  court,  lieing  enabled  by  the  case  stated  to  tee  that  the  former  order  of  session»hid 
dispoaed  of  the  aubstantial  qneatiim,  might  pronounce  that  order  oonelusive,  though  the  ae*- 
nous,  by  their  last  order,  had  decided  the  contrary.    And  the  latter  order  waa  quashed. 

On  appeal  against  an  order  of  justices,  dated  December  28th,  1840, 
Mioving  Elizabeth  Lague,  widow,  and  her  four  children  from  the  pioiib 
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of  St.  Pancras,  Middlesex,  to  the  parish  of  St.  Mary,  Lambeth,  in  Surrey, 
fhe  sessions  (21st  April,  1841)  confirmed  the  order,  subject  to  the  opinion 
of  this  court  upon  a  special  case,  the  material  parts  of  which  are  as  follows. 

The  order  of  remoTal  was  founded  on  an  examination  of  the  pauper 
Elizabeth,  showing  a  settlement  of  her  late  husband  in  Lambeth  by  paying 
parochial  rates  in  respect  of  a  tenement  in  Carlisle  Lane  in  the  said  parish. 

The  appellants  stated,  among  other  grounds  of  appeal,  that  the  order 
of  removal  and  examination  did  not  disclose  any  settlement  gained  by  the 
paupers  in  Lambeth  subsequently  to  either  of  the  orders  next  mentioned. 

An  order  for  the  removal  of  the  same  paupers  from  St.  Pancras  to  Lam- 

*5R81     ^^^^  ^^^  made,  August  5th,  1840,  *on  an  examination  of  the  said 

Elizabeth  Lague,  stating  the  settlement  of  her  husband  as  follows. 

(<  That  the  said  Peter  Lague,  examinant's  late  husband,  rented  and  oc- 
cupied a  house  in  Carlisle  Lane,  in  the  parish  of  Lambeth,  in  the  county 
of  Surrey,  for  one  year  and  upwards,  at  221.  a  year.  That  he  was  assessed 
to  the  rate  for  the  relief  of  the  poor  in  the  said  parish  of  Lambeth,  which 
he  duly  paid  as  the  occupier  of  the  said  house  in  Carlisle  Lane  during  his 
occupation  thereof,  and  did  no  act  afterwards  to  gain  a  settlement  else- 
where." 

The  guardians  of  Lambeth  appealed  on  the  following  grounds: — 1.  That 
the  examination  did  not  show  any  legal  cause  of  removal,  or  establish  any 
settlement  of  the  paupers  in  that  parish :  «  And  that  the  said  examination 
was  defective  in  not  stating  in  or  between  what  year  or  years  Peter  Lague, 
therein  named,  rented  and  occupied  the  house  in  Carlisle  Lane.  Further, 
in  not  stating  that  such  house  was  rented  by  him  in  the  said  parish,  nor 
occupied  under  such  yearly  hiring,  and  the  rent  for  the  same  to  the  amount 
of  10/.  actually  paid,  for  the  term  of  one  whole  year  at  the  least,  or  that 
such  house  was  actually  occupied  under  a  yearly  hiring  by  him,  and  that 
rent  for  the  same  to  the  amount  of  10/.  at  the  least  had  been  paid  by  him 
for  the  same.  And  further  in  not  stating  that  he  had  been  assessed  to  the 
poor  rate,  and  had  paid  the  same  in  respect  of  such  house  or  tenement  for 
one  year.  2.  That  neither  the  said  Elizabeth  Lague,  nor  her  said  seven 
children,  nor  any  or  either  of  them,  had  acquired  any  settlement  in  Lam- 
beth by  reason  of  any  of  the  matters  stated  in  the  said  examination. 
3.  That  the  said  Peter  Lague,  under  whom  the  said  Elizabeth  Lague  and 
*5RQ1  ^^^  ^^^^  seven  children  ^claimed  a  derivative  settlement,  did  not 
acquire  any  settlement  in  Lambeth  by  settling  upon,  renting,  or 
paying  parochial  rates  for,  the  said  house  or  tenement." 

On  September  7th,  1840,  the  order  of  removal  of  the  5th  day  of  August 
being  then  subsisting  and  not  superseded  or  cancelled,  or  in  any  way  va- 
cated, or  any  notice  of  intention  to  abandon  the  same  having  been  given 
by  St.  Pancras  to  Lambeth,  another  order  of  two  justices  was  made  for 
the  removal  of  the  same  paupers  from  St.  Pancras  to  Lambeth,  founded 
on  another  examination  of  Elizabeth  Lague.  This  examination  stated  the 
former  order  as  directing  that  the  paupers  should  be  removed  to  Lambeth 
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as  the  place  of  their  last  settlement,  acquired,  &c.,  (setting  forth  the  grounds 
of  settlement  in  terms  not  materially  differing  from  those  above  recited:) 
and,  it  further  stated  that,  since  the  former  order  was  made,  and  before  it 
coald  be  executed,  one  of  the  children  had  become,  bj  sickness,  unfit  to 
be  removed,  and  still  continued  so ;  and  that  the  examinant  and  her  family 
remained  chargeable  to  St.  Pancras.  The  execution  of  the  order  of  Sep- 
tember vras  accordingly  suspended ;  and,  the  suspension  being  afterwards 
taken  ofT,  the  paupers  were  removed  to  Lambeth. 

This  order  was  appealed  against  on  four  grounds ;  the  first  being  that 
the  former  order  of  removal  was  subsisting  and  not  superseded,  cancelled, 
or- vacated.  The  last  three  were  the  same  as  the  grounds  of  appeal  against 
the  first  order. 

Both  appeals  came  on  for  trial  at  the  Middlesex  sessions,  December  16th, 
1840 :  and  the  present  case  stated,  that,  «  on  the  hearing  of  the  appeal 
against  the  order  of  5th  August,  which  was  first  called  on,  the  appellants 
pressed  the  objection  to  the  sufficiency  of  the  examination  *od  r*59o 
which  that  order  was  founded.  The  respondents  contended  by  ^ 
their  counsel  that  the  examination  was  sufficient.  The  sessions,  ailer 
argument,  quashed  the  order  of  removal  upon  the  following  ground,  as 
appears  by  the  order  of  sessions,  which  was  in  the  following,  words. 

<<  cUpon  hearing  the  said  appeal  and  what  bath  been  alleged  by  the  re* 

Rpective  parties,  their  counsel  and  witnesses,  in  and  concerning  the  premises, 

It  is  ordered  that  the  said  order  of  the  said  two  justices  be  quashed,  and 

the  same  is  hereby  quashed  accordingly,  on  the  giound  of  the  examination 

of  the  pauper  Elizabeth  Lague  disclosing  no  settlement  on  the  face  thereof, 

and  the  appellants  having  given  notiee  thereof  in  their  grounds  of  appeal.'  '* 

The  appeal  against  the  order  of  the  7th  of  September  was  then  called 

on;  and,  the  respondents  oi&ring  nor  argument  to  support  the  same,  it  wafr 

also  quashed  as  follows:  ^«It  is  ordered  that  the  said  order  of  the  said 

two  justices  be  quashed,  ami  the  same  is  hereby  quashed  accordingly,  on 

the  ground  of  the  examination  of  the  pauper  Elizabeth  Lague  disclosing 

no  settlement  on  the  face  thereof,  and  the  appellants  having  given  notice 

thereof  in  their  grounds  of  appeal ;  and  also  of  this  order  being  subsequent 

in  date  to  the  former  order,  which  was  not  previously  abandoned." 

The  case  then  set  forth  facts  relating  to  the  settlement  of  Peter  Lague 
by  renting  and  occupying  a  tenement  and  paying  the  poor  rates,  as  was 
stated,  less  exactly,  in  the  original  examination  of  Elizabeth  Lague. 

On  the  bearing  of  the  appeal  against  the  order  of  December  28th,  1840, 
(the  order  of  removal  now  in  question,)  the  appellants  contended  that  the 
respondents  were  *precluded  by  the  above-mentioned  orders  of  r»KQ| 
December  16th  from  removing  again  to  the  appellant  parish  on  the  '- 
same  settlement :  but  the  sessions  disallowed  this  objection.  Another  was 
then  discussed,  which  it  is  fiot  now  material  to  state. 

If  this  court  should  be  of  opinion,  either  that  the  respondents  were  pre- 
cluded by  the  orders  of  sessions  of  16th  December,  or  either  of  them^ 
VOL.  VII.  43  2  P 
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from  again  remoying  to  the  appellant  parish  under  the  order  of  28th  De- 
cember,  1840;  or,  &c.  (referring  to  the  other  objection;)  then,  in  either 
of  such  cases,  the  order  of  sessions  of  21st  April,  1841,  and  the  order 
of  removal  of  28th  December,  1840,  were  to  be  quashed.  If  this  court 
should  be  of  a  contrary  opinion  on  both  points,  and  should  also  think  that 
Peter  Lague  gained  a  settlement  in  Lambeth  by  beingcharged  with  and  pay- 
ing parochial  rates,  the  order  of  sessions  last  mentioned  was  to  be  confirmed. 

GodsoHj  Prendergast  and  Howorthy  in  support  of  the  order  of  sessions. 
Ihe  sessions  have  a  discretionary  power,  on  disposing  of  an  order  of  re- 
moval, to  make  such  entry  as  to  the  grounds  of  decision  as  thej  think 
proper;  Regina  v.  Justices  of  Lancashire^  3  Q.  B.  367.    If  they  state  that 
an  order  was  quashed  «  not  on  the  merits,"  this  court  cannot  say  that  the 
decision  was  on  the  merits;  Regina  v.  KingscUre^  3  Q,  B.  388.     Here, 
the  first  two  orders  of  removal  were  quashed,  at  the  Middlesex  sessioosi 
December  16th,  1840,  «<on  the  ground  of  the  examination  of  the  pauper 
Elizabeth  Lague  disclosing  no  settlement  on  the  face  thereof."     The  Mid- 
^egni     diesex  sessions,  *in  April,  1841,  show,  by  their  order  then  made, 
that  they  consider  the  former  decision  to  have  turned  on  an  in- 
formality and  not  on  the  merits :  and  their  construction  of  their  own  former 
order  must  prevail  with  this  court.    That  the  first  order  was  never  aban- 
doned is  of  no  importance ;  Regina  v.  St.  PancraSj  3  Q.  B.  347. 

Pashley^  contra.  In  Ex  parte  Overseers  of  Cickwarth,  3  Q.  B.  397, 
Patteson,  J.,  in  the  Bail  Court,  held  an  order  of  sessions  quashing  an 
order  of  removal  conclusive,  though  the  justices  had  made  a  special  entry, 
«  discharged,  not  on  the  merits."  His  lordship  said :  <<  There  is  no  doubt 
here  that  the  decision  of  the  sessions  was  touching  the  settlement.  Where 
the  examination  actually  omits  some  fact  material  to  show  the  settlement, 
it  is  just  the  same  thing  as  if  the  evidence  produced  by  the  respondents 
on  the  hearing  were  insufficient  to  prove  that  fact,  and  the  parties  failed 
on  that  account.  It  appears  to  me  that  the  decision  of  the  sessions  quashing 
an  order  on  account  of  an  examination  being  defective  in  such  a  respect 
will  be  conclusive  as  to  the  settlement."  «  The  sessions,  therefore,  in 
this  case,  were  clearly  wrong."  Regina  v.  Kingsclere  was  a  difierent 
case  firom  the  present.  There  Lord  Denman,  C.  J.,  said :  «  We  really  are 
without  materials  for  inquiring  into  the  propriety  of  this  decision."  Here 
the  court  has  sufficient  materials.     (He  was  then  stopped  by  the  court.) 

Lord  Denman,  C.  J.  We  agree  with  you.  The  sessions  have  submit- 
*^9^1  ^^^  ^^^^  ^^^*  ^  decided  by  them,  but  *under  those  particular 
''  circumstances  which  they  state  for  our  opinion.  We  can  see  that 
they  had  already  decided  the  case,  not  expressly  on  the  merits,  but  in  such 
a  manner  as  to  dispose  of  the  interests  of  the  parties.  The  former  orient 
therefore,  were  conclusive. 

Patteson,  Williams,  and  Coleridge,  Js.,  concurred. 

Order  of  sessions  quashed.  (') 

(a)  See  tbs  neit 
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The  follo'wing  case,  decided  in  this  term,  {Saturday^  June  7,)  may  pro- 

perly  be  inserted  here. 

The  QUEEN  against  The  Inhabitants  of  ELLEL. 

Af>pellmnts  againit  an  order  of  removal  objected,  in  their  grounds  of  appeal,  that  the  examina- 
tion did  not  properly  ahow  the  residence  neceasary  to  the  acquiring  a  settlement,  and  that 
QilMr  specified  facts  wore  insaffidontly  alleged ;  they  also  denied  the  settlement.  At  the 
aeaaions  this  order  was,  **  on  motion  of  the  said  respondents,  set  aside  for  insufficiency  of  eiami- 
nation."  Afterwards  the  respondents  again  removed  the  paupers  to  the  appellant  townahip 
OD  an  examination  disclosing  substantially  the  same  grounds  of  settlement  ss  before. 

BMf  on  appeal  against  the  second  order  of  removal,  that  the  first  order  of  sessions  was  eon- 
duflive  between  the  parties  on  the  point  of  settlement 

On  appeal  against  an  order  of  justices  made  2d  January,  1843,  for  the 
removal  of  James  Fish  and  Elizabeth  his  wife  from  the  township  of  Lay- 
ton  with  Warbreck  to  the  township  of  Ellel,  both  in  the  county  of  Lan- 
caster, the  sessions  confirmed  the  order,  subject  to  the  opinion  of  this 
court  on  a  case,  which  stated,  in  substance,  as  follows. 

The  order  was  obtained  upon  examinations  disclosing  a  settlement 
gained  by  the  pauper  James  Fish  *in  EUel,  by  the  occupation  of     r»5Q4 
a  tenement,  of  more  than  10/.  a  year  value,  in  the  years  1815  and     ^ 
1816,  and  the  relief  of  the  pauper  by  Ellel  while  not  resident  there,  in 
the  years  1817  and  1828. 

The  statement  of  grounds  of  appeal,  after  denying  the  settlement,  al- 
leged, as  a  further  ground  of  appeal,  that,  at  the  October  sessions  1842, 
a  former  order  of  removal  of  the  same  paupers  from  Layton  with  Warbreck 
to  Ellel  was,  by  the  said  court,  the  said  court  having  jurisdiction  in  that 
behalf,  quashed  on  an  appeal  against  the  same  by  the  said  township  of 
Ellel.  On  the  trial  of  the  first-mentioned  appeal,  the  respondents  having 
proved  their  case  as  stated  in  the  examinations,  the  appellants  gave  in 
evidence  the  order  of  the  October  sessions,  relating  to  the  same  paupers, 
whereby  the  former  order  of  removal  was,  <«  on  motion  of  the  said  re^ 
spondents,  set  aside  for  insufficiency  of  examination." 

It  was  admitted  that  the  former  order  of  removal  had  been  obtained 
npon  an  examination  disclosing  substantially  the  same  grounds  as  those 
relied  upon  in  support  of  the  second  order  of  removal,  but  slating  the 
facts,  and  particularly  the  residence  of  the  pauper  in  the  township  of  Ellel, 
in  so  imperfect  a  manner  that  the  said  first  order  of  removal  could  not  be 
supported :  that  the  notice  of  appeal  against  such  first  order  of  removal, 
besides  denying  the  facts  alleged  in  such  first  examination,  had  insisted 
that  such  fij^  examination  was  bad  upon  the  face  of  it,  and  specified  the 
defects  therein :  and  that  the  order  of  sessions  quashing  such  first  order 
of  removal  had  been  obtained  upon  the  motion  of  the  respondents. 

The  appellants  insisted  that  the  first  order  of  ^sessions  was  con-    r»595 
elusive  between  the  two  townships  on  the  trial  of  the  second  appeal,    *- 
ttd  that  the  sessions  were  bound  to  quash  the  second  order  of  remond. 
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The  sessions  considered  the  first  order  of  sessions  not  conclusive  between 
the  townships  on  the  trial  of  the  second  appeal,  and  confirmed  the  second 
order  of  removal. 

The  question  for  this  court  was,  whether  the  first  order  of  sessions  waa 
conclusive  between  the  two  townships  on  the  trial  of  the  second  appeal. 

Cowlings  in  support  of  the  order  of  sessions.  It  appears  sufficiently  by 
the  case  that  the  first  order  of  removal  was  quashed  on  a  preliminary  ob- 
jection ;  otherwise  it  would  not  have  been  quashed  on  the  motion  of  the 
respondents.  Had  the  sessions  decided  the  formal  points  raised  on  the 
first  grounds  of  appeal,  that  might  have  been  a  decision  on  the  merits : 
but  it  is  manifest  that  the  case  was  never  gone  into  at  all :  such  a  mode 
of  abandoning  an  order  ought  not  to  have  the  efiect  of  a  decision  on  die 
merits.  [Patteson,  J.  It  is  the  same  thing  as  if  the  respondents  had 
gone  into  their  case,  and  failed  because,  from  a  defect  in  the  examination, 
they  were  precluded  from  giving  evidence  of  a  material  fact.  Lord  Den* 
MAN,  C.  J.     The  case  is  quite  clear.] 

Pashley^  contra,  was  not  called  upon. 

P^  Curiam, (a)  Order  of  sessions  quashed.(6) 

(a)  Lofd  Denman,  G.  J.,  Pttteton,  WUliami,  and  GolMidge,  J& 
(6)  Reported  by  S.  Hall,  Esq. 


*596]    *The  QUEEN  against  The  Inhabitants  of  TOTLEY.     Wednesday, 

June  4. 

Pliopen  were  removed  to  the  eettlement  of  G.  B.  ai  their  fiither,  on  an  examination  itatiflf 
that  G.  B.  died  on  May  let,  1843,  and  his  wife  the  previous  day,  leaving  eight  children, 
lome  of  whom  were  the  paupers;  and  that  the  said  children  were  residing  with  their  said 
parents,  6.  B.  and  his  said  wife,  until  their  deaths  as  aforesaid.  On  appeal,  and  ohjectioo 
taken  that  the  examination  did  not  show  that  the  paupers  were  legitimate  and  therefore  did 
not  warrant  the  order  of  removal,  the  sessions  decided  in  favour  of  the  appeal,  subject  to  the 
opinion  of  this  court  on  the  question,  whether  or  not  the  objection  was  fatal 

HiUif  that  the  legitimacy  appeared  sufficiently  to  warrant  the  order  of  removal.  Order  of  Bes> 
■ions  quashed. 

SembUf  per  Lord  Denman,  C.  J.,  that,  if  the  question  submitted  had  heen,  whether  or  not  the 
examination  gave  the  appellants  sufficient  materials  for  inquiry,  this  court  would  not  have 
interfered  with  the  decision  at  sessions. 

That  paupers  are  •*  receiving  relief  from,"  and  «<  actually  chargeable  to,"  a  township  which 
they  inhabit,  is  a  sufficient  averment  of  chargeahility. 

On  appeal  against  an  order  of  justices  for  the  removal  of  John,  Sarab, 
Ann,  James  and  George  Booker,  children  of  George  Booker,  deceased, 
from  the  township  of  Totley  to  the  parish,  township  or  place  of  Unston, 
both  in  Derbyshire,  the  sessions  quashed  the  order,  subject  to  the  opinion 
of  this  court  upon  a  case,  which  set  forth  the  following  examination. 

ii  County  of  Derby.  The  examination  of  William  Booker,"  kCf 
i<  taken,"  &c.,  « touching  the  place  of  the  last  legal  settlement  of  John 
Booker,  aged  about  seventeen  years,  Sarah,"  &c.,  (the  above-named  pau- 
pers,) «  children  of  the  late  George  Booker  of  Totley,  in  the  said  coantj, 
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labourer,  deceased.  This  examinant  saith:  The  said  George  Booker,  de- 
ceased, was  my  brother,  and  died  on  the  Ist  day  of  May,  1843,  at  Totley 
aforesaid.  The  said  George  Booker's  wife  died  the  previous  day,  also  at 
Totley  aforesaid,  leaving  eight  children:  viz.,  Mary,  John,  Elizabeth, 
Sarah,  Ann,  James,  George,  and  William.  The  said  children  were  all. 
residing  with  their  said  parents  Greorge  Booker  and  his  said  wife,  until 
their  deaths  as  aforesaid."  Then  followed  evidence  as  to  settlement;  the 
case,  as  against  •the  township  of  Unston,  being  relief  given  by  their  r*cQ^ 
officers  to  John  Booker,  the  father  of  George,  while  he  resided 
elsewhere.  «The  first  above-named  children  are  now  receiving  relief 
&om,  and  are  actually  chargeable  to,  the  said  township  of  Totley,  and  are 
severally  inhabiting  in  that  township  of  Totley." 

Three  other  examinations  were  set  forth,  one  of  which  stated  a  marriage 
of  George  Booker  and  Hannah  Walker,  nineteen  years  back. 

On  the  trial  of  the  appeal,  the  following  grounds  of  appeal,  among 
others,  were  relied  upon: — 1.  That  the  last  three  examinations  had  no 
proper  jurat.  2.  «  That  the  examination  of  William  Booker,"  « is  not 
sufficient  to  warrant  the  said  order  of  removal,  as  it  does  not  show  that 
the  paupers  in  the  sdid  order  named  are  the  legitimate  children  of  the  said 
George  Booker,  deceased,  or  that  the  said  George  Booker,  deceased,  was 
ever  married  to  the  mother  of  the  said  children,  or  that  he  was  ever  mar- 
ried to  her  before  the  birth  of  the  children."  4.  That  the  examinations 
did  not  sufficiently  show  chargeability.  9.  lliat  John  Booker  did  not  re- 
ceive any  relief  from  the  township  of  Unston  while  residing  out  of  that 
township. 

The  sessions,  after  argument,  decided  in  favour  of  the  appellants  on  the 
first  and  second  grounds  above  stated,  but  expressed  no  opinion  upon  the 
fourth.  The  respondents  then  called  a  witness  who  gave  evidence  of  the 
relief  received  by  John  Booker.  «  After  this  evidence,  the  court  quashed 
the  order  upon  the  objections  to  the  examination,  subject  to  a  case.  If 
this  court  shall  think  that  the  objections,  or  either  of  them,  decided  upon 
by  the  sessions,  were  fatal  to  the  order  of  removal,  or  that  the  objection 
tipon  which  the  sessions  'expressed  no  opinion  is  now  available,  r^goo 
and  is  fatal  to  the  order  of  removal,  then  the  order  of  sessions  to 
be  affirmed ;  if  otherwise,  the  order  of  sessions  to  be  quashed,  and  the 
order  of  removal  to  be  affirmed." 

Clarkey  Serjt.,  and  S,  C.  Denison^  in  support  of  the  order  of  sessions. 
The  last  three  examinations  could  not  be  used,  the  defect  of  jurat  being 
fatal.  [WiUmore,  contra,  admitted  this.]  The  first  examination  is  not 
sufficient.  It  mentions  "children"  and  a  "wife"  of  George  Booker; 
hut  that  does  not  show  that  the  children  are  legitimate,  llie  marriage, 
and  its  date,  should  have  been  expressly  deposed  to,  and  the  ages  of  the 
children.  This  is  the  usual  course.  [Lord  Denman,  C.  J.  Are  we  to 
presume  illegitimacy  ?    The  word  "  child,"  used  alone,  imports  "  legiti- 

2f2 
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mate  child."]  (a)  If  the  deponent  were  indicted  for  perjuryi  and  it  ^* 
peared  that  the  children  were,  to  his  knowledge,  illegitimate,  he  could  Due 
be  convicted.  He  might  say  he  used  the  word  in  the  popular,  not  the 
legal,  sense.  [Lord  Denman,  C.  J.  That  cannot  be  the  test  here.  As 
you  put  it,  a  man  indicted  for  perjury  in  using  the  word  ««wife"  might 
allege  that  he  did  not  say  «<  lawful  wife."]  « Wife"  is  not  commonly 
used  to  signify  a  person  not  lawfully  so :  but  the  word  «« children"  is  ap- 
plied to  both  legitimate  and  illegitimate.  The  sessions  have  decided  that 
the  examination  was  not  sufficient  to  satisfy  them :  and  this  court,  even  if  il 
difier  from  them  in  opinion,  will  on  such  a  point  adopt  their  decision^  as  was 
done  lately  in  Regina  v.  BakeweUj  p.  601 ,  note  (a)  post.  [Lord  Denman,  C.J. 
*5991     I^y^^  *mean  that  the  sessions  have  decided  for  the  appeal  because 

they  thought  the  information  was  not  sufficient  to  enable  the  ap- 
pellants to  inquire  into  the  fact  of  marriage,  that  is  different  from  insisting 
upon  the  presumption  of  illegitimacy.  Patteson,  J.  It  is  only  in  actions 
for  criminal  conversation  and  prosecutions  for  bigamy  that  cohabitation 
and  reputation  are  not  deemed  sufficient  proof  of  marriage.  Were  not 
the  sessions  wrong  here  if  they  held  further  information  necessary  .^]  As 
to  the  presumption  of  illegitimacy,  it  is  true  that  the  court  will  not  pre* 
sume  this  fact  to  the  prejudice  of  a  party  to  be  affected  by  the  litigation : 
but  here  the  legitimacy  or  illegitimacy  is  only  a  collateral  fact,  not  involving 
any  interest  of  the  paupers,  who  must  be  settled  somewhere.  Further, 
the  statement,  that  the  paupers  <<  are  now  receiving  relief  from,  and  art 
actually  chargeable  to,  the  said  township,"  is  not  precise  enough  according 
to  the  rules  which  the  court  has  laid  down.  [Lord  Denman,  C.  J.  Quite 
the  contrary.  That  the  paupers  are  « receiving  relief"  and  chargeable, 
is  sufficient]  (6) 

Willmortf  contra,  was  stopped  by  the  court. 

Lord  Denman,  C.  J.  My  brother  Clarke  seemed  to  think  that  Regina  t. 
Bakewellj  p.  601,  note  (a),  post,  ruled  this  case ;  but  it  does  not.  There 
we  reluctantly  decided  with  the  sessions ;  but  the  case  turned  strictly  on 
the  question  whether  the  examinations  gave  the  appellants  sufficient  mate* 
rials  for  inquixy ;  and  the  sessions  had  decided  that  they  did  not.  That 
was  the  only  ground  of  our  judgment.  But,  when  they  state  an  objec- 
*6001     ^^^^  ^^  ^^  order  *of  removal,  arising  on  the  facts  before  them,  and 

refer  ii  to  us,  we  must  decide  according  to  our  view  of  what  is 
stated.  The  question  here  submitted  to  us  being  whether  the  examina- 
tion was  or  was  not  sufficient  to  warrant  the  order  of  removal,  no  one  ac* 
customed  to  legal  language  can  have  a  doubt  on  the  subject.  The  la^ 
does  not  contemplate  illegitimacy.  The  proper  description  of  a  legiti- 
mate child  is  <<  child."  We  think,  therefore,  that  the  description  here  did 
import  that  the  paupers  were  the  children  of  married  parents.    If  the  ses- 

(a)  See,  •■  to  the  oonctniction  of  the  word  «  children"  in  a  defin,  %  Powel  on  DeviM^ 
343, 3d  ed.  e.  17. 

(6)  lUgina^.  Gnat  Bolton,  val^^dSl. 


7  Abolphus  &  Ellis,  N.  S.  600 

sioDS  had  said  that  the  examination  did  not  afibrd  the  appellants  sufficient 
means  of  tracing  out  the  truth,  a  different  question  would  have  arisen. 

Patteson,  J.  The  word  <•  child,"  here,  sufficiently  implies  that  the 
parents  were  husband  and  wife.  The  sessions  might  not  be  satisfied  with 
the  evidence  before  them:  but  they  had  no  right  to  say  that  the  examina- 
tions did  not  warrant  the  two  justices  in  making  their  order. 

WiGHTMAN,  J.  The  sessions  do  not  say  that  the  examinations  omit  to 
give  sufficient  information,  but  that  the  court  cannot  infer  the  fact  of  legiti- 
macy from  the  words  used,  llie  examinations,  however,  describe  the 
uroman  as  «<wife"  and  the  paupers  as  << children"  of  George  Booker: 
and  the  question  is,  whether  that  was  sufficient  to  justify  the  magistrates 
in  removing.     I  am  of  opinion  that  it  was. 

CoLEBiDGE,  J.,  concurred.  Order  of  sessions  quashed.(a) 

*(a)  The  QUEEN  against  The  InhabitanU  of  BAKE  WELL.    Wednttday,  April  23.    [«601 

An  examination  touching  aettlement  stated  a  marriage  to  have  taken  place  in  the  charch  of  B. 
Among  the  grounds  of  appeal  it  was  alleged  that  the  examination  was  defective,  because  there 
were  two  churches  of  B. ;  and,  this  appearing,  in  evidence,  to  be  so,  the  aessions  refused  t)» 
hear  the  respondents,  but  stated  the  facts  for  the  opinion  of  this  court,  not  submitting  anj 
particular  question. 

Ofder  affirmed,  the  decision  being  on  a  point  of  which  the  sesstoos  were  the  sole  judges. 


On  appeal  against  an  onler  of  justices  removing  Sarah  8trafibn»  vridow,  and  her  four  chil- 
dren, (lom  the  township  of  Bakewell,  Derbyshire,  to  the  parish,  township  or  place  of  Tagstone, 
in  Northumberland,  the  sessions  quashed  the  order,  subject  to  the  opinion  of  this  court  upon  a 
special  case. 

The  case  set  forth  the  examinations,  showing  a  settlement  of  Thomas  Straffon,  father  of  the 
ptupei's  late  husband,  in  Tagstone,  and  that  the  son  never  acquired  a  setUement  in  his  own 
right.  The  deposition  of  Thomas  Strafliin,  the  father,  as  to  his  marriage  with  the  mother  of 
his  late  son,  was  as  follows :  « I  was  Uwfully  married  to  my  second  and  present  wife,  Margaiet, 
who  is  now  living,  about  forty-seven  years  ago,  at  the  church  at  ByweU  in  the  county  of  North- 
nmherland.*' 

The  following  grounds  of  appeal  (among  many  others)  were  stated.  •<  8.  That  the  parenta 
of  the  siippoiied  husband,  in  the  said  examinations  mentioned,  of  the  said  Sarah  Straffon  were 
not  mirried  about  forty-seven  years  ago  at  the  church  of  ByweU.  9.  That  the  said  examina- 
tioDs  are  defective  in  not  distinguishing  and  setting  forth  the  name  of  the  church  at  By  well  at 
which  the  parents  of  the  supposed  husband  of  the  said  Sarah  Strafibn  are  alleged  to  have  been 
Ottrried,  inasmuch  as  there  are  two  parish  churches  at  ByweU  aforesaid,  namely  the  church  of 
ByweU  St.  Peter  and  the  church  of  By  well  St.  Andrew." 

The  case  further  stated  as  follows.  ••  When  the  apfieal  came  on  for  trial,  at  the  geneml 
qoarter  sessions  of  the  peace  for  the  county  of  Derby,  hoklen,"  dtc.,  (April,  1844,)  <«  before  the 
'ttpondents  had  gone  into  evidence,  the  counsel  for  the  appellants  directed  the  attention  of  the 
coart  to  the  8th  and  9lh  grounds  of  appeal  as  showing  want  of  particularity  in  the  examina- 
tions, and  called  a  witness,  who  proved  that  there  is  no  pariah  of  By  well,  but  that  there  are 
^0  parishes  sdjoining  and  intermixed  with  each  other,  one  By  well  St.  Peter,  the  other  ByweU 
^  Andrew :  that  By  well  St.  Peter  is  commonly  called  By  welt  church,  but  that  so  is  ByweU 
^  Andrew.  That  there  is  also  a  village  of  By  well,  part  of  which  is  in  the  parish  of  ByweU 
^  Peter,  and  the  other  part  in  By  well  St  Andrew.  That  there  are  two  churches  in  the  village 
^  ByweU,  one  the  parish  church  of  By  well  St.  Peter  in  the  parish  of  ByweU  St.  Peter,  and 
Ihe  other  the  perish  church  of  Bywell  St  Andrew  in  the  parish  of  ByweU  St  Andrew.  Both 
choKhes  are  situate  in  the  village  of  Bywell,  and  are  within  900  yards  of  each  other.  The 
ptrichioners  of  Bywell  St  Peter  and'  the  parishioners  of  ByweU  St  Andrew  eoch  severally 
^  their  respective  churches  Bywell  church. 

"  Upon  hearing  this  evidence,  and  the  obtervations  of  eoanael  on  both  aides,  the  court  of 
^^^  *^ons  refused  to  allow  the  reapondenta  to  go  *into  the  question  of  the  set- 
^'"I'l^t  of  the  paupers,  quashed  the  order,  and  granted  a  case  for  the  opinion  of  this     [*602 
*^T^     (The  case  ended  here,  not  stating  any  spedfio  question.) 
'^'^'^Maii,  m  support  of  the  order  of  oeasiona.    The  question  wm  merely  whether  the  tz- 
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■aunrntioiiB  gmve  raflficient  information:  and  that  qoeation  wai  entiraly  for  the  ■Bariowa;  Jl^ 
gina  V.  Bridgewater,  10  A.  Sc  E.  693;  Regina  ▼.  Jwtices  of  Kesteven,  8  Q.  B.  810.  aod  Aa 
aatboritieB  there  cited.     (He  was  then  stopped  by  the  court) 

Ingham  and  WxUmort,  coatrk.  The  sessions  do  not  ezpready  find  that  the  examinations 
are  not  sufficiently  particular :  they  rather  ask  the  court  whether  mora  paitkulanty  "wmm  required. 
Regina  v.  Jutticu  of  Ktitfwn,  shows  only  that,  when  the  sessions  have  decided  srach  «  point 
and  refuse  to  proceed,  the  eourt  will  not  by  mandamus  compel  them  to  go  on :  here  the  deci- 
sbn  is  suspended ;  the  sessions  have  done  what  Pattxsov,  J.,  recommended  in  Regina  v. 
Jutticet  of  Ke$tev€n,  3  Q.  B.  820.  It  cannot  be  assumed  that  the  seaatons  asaentad  to  every 
result  wUch  the  grounds  of  appeal  suggested ;  Regina  v.  Latrhford^  6  Q.  B.  567.  The  alle- 
gation of  the  mere  (act  of  marriage  was  enough  to  entitle  the  respondents  to  go  cni. 

Lord  DsNXAif ,  C.  J.  I  regret  much  to  say  that  this  order  of  the  sessions  muet  be  effinned. 
Undoubtedly,  had  the  question  been  before  me  which  was  before  them,  I  should  have  answered  it 
differently ;  and  so  would  all  my  learned  brothers.  But  we  cannot  take  upon  oaraelves  a  duty 
which  the  law  doea  not  cast  on  us.  We  cannot  interfere :  and,  in  aaying  ao,  we  make  a  Tery 
great  sacrifice.  But,  if  we  entered  into  such  questions,  we  should  have  to  establish  a  new  law 
lor  every  particular  case.  The  sessions  might  as  well  ask  us  whether  they  ought  to  believe  a 
particular  witneaa. 

PATTXsoir,  WiLLiAXS  and  Wiohtxait,  Js.,  concurred.  Order  of  aeaaiona  affinnad. 
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8tat  6  G.  4,  c.  125,  after  enacting  (sect  19)  under  a  penalty,  that  the  master  of  any  Tessel 
bound  fi'om  the  westward  to  the  Thamea  or  Medway  shall  take  certain  steps  for  obtaining 
a  qualified  pilot,  and  (sect  68)  shall  not  act  himself  as  pilot  under  certain  circumstanoes,  pn>- 
▼kles  (sect  62j  that  nothing  shall  subject  to  any  penalty  the  'master,  «  being  the  owner  or  s 
part  owner  of  such  ship  or  vessel,  and  residing  at  Dover,  Deal,  or  the  Isle  of  Thanet,  for  con- 
ducting or  piloting  such  his  own  ship  or  vessel  from  any  of  tkt  placet  aforesaid/,  op  or 
down  the  riven  Thames  or  Medway,  or  into  or  out  of  any  port  or  place  within  the  jurisdiction 
of  the  Cinque  Ports.** 

Htldf  that  the  words  «  any  of  the   plaeea  aforeaaid'*  mean   Dover,  Deal,  and   the  Ma  of 
Thanet,  and  not  othen  previoualy  mentioned  in  the  act 

Debt.     The  first  count  alleged  that,  before  and  at  the  time  of  the  com- 
mittingi  &c.,  and  after  the  passing  of,  &c.y  (stat.  6  G.  4,  c.  125y(a)  de- 

(a)  M  For  the  amendment  of  the  law  respecting  pilots  and  pilotage ;  and  also  for  the  better 
preservation  of  floating  lights,  buoys  and  'hBacons." 

Sect  19  onsets :  <•  That  the  master  or  other  person  having  the  command  of  any  ahip  or  ret- 
ael,  coming  from  the  westward,  and  bound  to  any  place  in  the  riven  of  Thames  or  Medwsy, 
not  having  a  duly  qualified  Cinque  Port  pilot  on  board,  ahall,  on  the  arrival  of  such  ship  or 
vessel  ofl*  Dungeness,  and  until  she  shall  have  paased  the  south  buoy  of  the  Brake,  or  a  Vint  to 
be  drawn  from  Sandown  Castle  to  the  said  buoy,  or  have  been  at  anchor  for  one  hour,  as  here- 
inafter mentioned,  display  and  keep  flying  tlio  usual  aignal  for  a  pilot  to  come  on  board ;  and 
if  any  duly  qualified  Cinque  Port  pilot  shall  be  within  hail  or  approaching  and  within  half  a 
mile,  with  the  proper  distinguishing  flag  flying  in  his  vessel  or  boat,  the  master  or  other  per- 
son having  the  ooounand  of  such  ship  or  vessel  shall,  by  heaving  to  in  proper  time  or  shorten- 
ing sail,  or  by  all  practicable  means  consistently  with  the  safety  of  the  ship  or  vessel,  ftcilitste 
Boeh  pUot  getting  on  board,  and  ahall  give  the  charge  of  piloting  his  ship  or  vessel  to  such 
Cinque  Port  pibt;  and  every  penon  commanding  any  auch  ship  or  vessel,  who  shsU  not  dis- 
play and  keep  flying  the  asual  aignal  for  a  pilot  to  come  on  board,  from  the  time  such  ship  or 
veaael  shall  have  arrived  ofl*  Dungeneas,  and  until  ahe  ahall  have  passed  the  south  buoy  of  the 
Brake,  in  a  line  to  be  drawn  from  Sandown  Castle  to  the  said  buoy,  (unless  in  the  mean  Uos 
a  duly  qualified  Cinque  Port  pilot  ahall  have  come  on  board,)  or  who  shall  within  the  limits 
afiireaaid  decline  to  take  on  board  the  first  duly  qualified  Cinque  Port  pilot  who  ahall  oflfer,  or 
to  give  charge  of  his  ship  or  vessel  to  such  duly  qualified  Cinque  Port  pilot,  or  who  ahall  not 
heave  to,  shorten  sail,  or  otherwiae  conaistently  with  the  salety  of  the  ahip  or  vessel  ladlitile 
aoch  pilot's  coming  on  beard  aa  aforeaaid,  ahall  forfeit  and  pay  double  the  amount  of  the  mm 
which  would  have  been  demanded  for  the  pilotage  of  such  ship  or  vessel :  provided  always,  that 
if  any  ahip  or  vessel  coming  from  the  weatwaiJ,  and  bound  to  any  place  m  the  riven  l*haiDCi 
ei  Medway,  ahall  anehor  any wbare  in  the  Downa  between  the  Sooth  Foieiand;  and  a  Bnt 
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fendant  had  the  'command  of  a  vessel  called  the  Brisk,  of  great    r*504 
burden,  to  wit,  105  tons,  which  vessel,  just  before  the  com-     '- 
mitting  of  the   offence  hereinafter  next  mentioned,  and  within  twelve 
calendar  months  next  before  this  suit  was  ^commenced,  (see  s.  76,)    t^qq^ 
to  wit,  &c.,  had  come  from  the  westward,  and  was  then  bound  to     ^ 
a  certain  place  in  the  river  Thames,  to  wit,  the  port  of  London,  and  had 
then  arrived  off  Dungeness,  mentioned  in  the  statute,  not  having  then, 
nor  from  thence  at  any  time  previous  to  or  at  the  time  of  the  committing, 
&c.,  any  duly  qualified  Cinque  Port  pilot  on  board,  and  the  vessel  after- 
wards, and  before  the  commencement,  &c.,  to  wit,  &c.,  passed  the  South 
buoy  of  the  Brake,  mentioned  in  the  statute,  in  a  line  to  be  drawn  from 
Sandown  Castle  to  the  said  buoy :  nevertheless  defendant,  so  having  the  ' 
command,  &c.,  not  regarding  the  statute,  did  not,  on  the  arrival  of  the 
vessel  off  Dungeness  and  until  she  had  passed  the  South  buoy  of  the  Brake 
mentioned,  &c.,  in  aline,  &c.,  (the  vessel  not  having  in  the  meantime  re- 
ceived a  duly  qualified  Cinque  Port  pilot  on  board,  nor  a  duly  qualified 
Cinque  Port  pilot  having  in  the  mean  time  come  on  board,)  display  or  keep 
Bying  the  usual  signal  for  a  pilot  to  come  on  board  from  the  time  the  ves- 
sel had  arrived  off  Dungeness  and  until  she  had  passed  the  South  buoy  of 
the  Brake  in  a  line,  &c.,  and  then  wholly  neglected  and  omitted  so  to  do, 
contrary  to  the  statute,  &c. :  whereby,  and  by  force  of  the  statute,  defend- 
ant has  forfeited   a  large,  &c.,  to  wit,  20/.  9^.  2d.,  being  double  the 
amount  of  the  sum  which  would  have  been  demanded  for  the  pilotage  of  such 
Vessel :  whereby,  and  by  force  of  the  statute,  an  action  hath  accrued,  &c. 

inwn  fiom  Sandown  CasUe  to  the  louth  baoy  of  the  Brake,  having  any  licensed  pilot  other 
than  a  duty  qualified  Cinque  Port  pilot  on  board,  it  shall  not  be  necessary  for  the  master  of 
Kieh  ship  or  veaael  to  display  or  keep  flying  the  nsaal  signal  for  a  pilot  to  come  on  board 
thtreol^  any  longer  than  for  and  during  one  hour  next  after  such  ship  or  ?essel  shall  so  have 
anchored  as  aforesaid ;  and  it  shall  be  lawful  for  any  duly  qualified  Cinque  Port  pilot  at  any 
time  before  soch  ship  or  vessel  shall  have  been  at  anchor  one  hour  with  such  signal  flying  as 
tforesaid,  to  repair  on  board  the  same,  and  to  take  charge  of  her  up  the  said  rivers,  but  not 
otherwise.*' 

Beet  58  enacts :  **  That  every  master  of  any  ship  or  vessel  who  shall  act  himself  as  a  pilot, 
or  who  shall  employ  or  continue  employed  as  a  pilot  any  unlicensed  person,  or  any  licensed 
person  acting  oat  of  the  limits  for  which  he  is  qualified,  or  beyond  the  extent  of  his  qualifica- 
tioo,  after  any  pilot  licensed  and  qualified  to  act  as  such,  within  the  limits  in  which  such  ship 
or  vesiel  shall  then  actually  be,  shall  have  ofibred  to  take  charge  of  such  ship  or  vessel,  or  have 
Bade  a  signal  for  that  purpose,  shall  forfeit  for  every  such  oflence  double  the  amount  of  the 
nm  which  would  have  been  le^lly  demandable  for  the  pilotage  of  such  ship  or  vessel,  and 
■hail  likewise  forfeit  for  every  such  offence  an  additional  penalty  of  5/.,  for  every  50  ton^  bui^ 
|heQ  of  such  ship  or  vessel,  if  the  corporation  of  Trinity  House  of  Deptibrd  Strond,  as  to  caset 
b  which  pilots  licensed  by  or  under  the  said  corporation  shall  be  concerned,  or  the  said  lord 
warden  for  the  time  being"  (of  the  Cinque  Ports,)  <*or  his  lieutenant  for  the  time  being,  as  to 
CMM  in  which  the  Cinque  Port  pilots  shall  be  concerned,  shall  think  it  proper  that  the  person 
praaecaUng  should  be  at  liberty  to  proceed  for  the  recovery  of  such  additional  penalty,  and  cer- 
tify the  same  in  writing/* 

Beet.  63.  M  Provided  always,  and  be  it  further  enacted,  That  nothing  in  ihia  act  contained 
>1mU  extend  or  be  construed  to  extend  to  subject  to  any  penalty  the  master  or  mate  of  any  ship 
or  veaael  being  the  owner  or  a  part  owner  of  such  ship  or  vessel,  and  residing  at  Dover,  Deal  or 

(he  Ills  of  Thanet,  for  conducting  or  piloting  such  his  own  ship  or  vessel /rom  any  of  th€ 

piiun  a/amaidt  op  or  down  the  riven  Thames  or  Medway,  or  into  or  out  of  any  port  or  plaot 

within  the  jurisdictioa  of  the  Cinque  Ports." 
VOL.  VU,  44 
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«fi061  *^^^  second  count,  after  stating,  as  in  the  first  count,  the  a^ 
^  rival  off  Dungeness  without  a  Cinque  Port  pilot  on  board,  alleged 
that,  after  the  vessel  had  so  arrived  off  Dungeness,  and  bdbre  she  had 
passed  the  South  buoy  of  the  Brake,  in  a  line  to  be  drawn,  &c.,  and  with- 
in twelve  calendar  months,  &c.,  to  wit,  &c.,  a  certain  dulj  qualified 
Cinque  Port  pilot,  to  wit,  one  Samuel  Ham  Keys,  was  within  hail  of  and 
approaching  to  and  within  half  a  mile  of  the  vessel,  with  the  proper  dts* 
tinguishing  flag  flying  in  his  vessel  or  boat,  whereof  the  defendant  theo 
had  notice ;  and,  although  defendant,  so  then  having  the  command,  &c., 
might  then,  consistently  with  the  safety  of  the  said  last-mentioned  vessel, 
to  wit,  by  heaving  to,  have  facilitated  the  pilot  getting  on  board  the  same 
vessel,  and  it  was  then  defendant's  duty  so  to  do,  nevertheless  defendant, 
so  having  the  command,  &c.,  not  regarding  the  statute,  did  not  heave  to, 
or  otherwise  fecilitate  the  said  pilot  getting  on  board,  but  then  wholly  neg- 
lected and  declined  so  to  do,  contrary  to  the  form,  &c. :  whereby,  &c., 
(forfeiture  and  debt  as  before.) 

Third  count.     That  heretofore,  and  after  the  passing  of  the  said  act,  and 
after  the  commission  of  the  offence  next  hereinafter  mentioned,  and  before 
the  commencement,  &c.,  the  said  offence  relating  to  a  case  in  which  the 
Cinque  Port  pilots  were  and  are  concerned  within  the  intent  and  meaning 
of  the  said  act,  to  wit,  1st  Februrary,  1844,  the  lieutenant  for  the  time 
being  of  the  lord  warden  of  the  Cinque  Ports,  that  is  to  say  R.  H.  Jenkin* 
son,  as  and  then  being  such  lieutenant  of  the  most  noble  Arthur  Duke  of 
Wellington,  lord  warden  of  the  Cinque  Ports  for  the  time  being,  did,  in 
due  manner,  and  by  virtue  of  the  said  act,  &c.,  certify  in  writing  that  the 
said  R.  H.  J.,  thought  it  proper  that  plaintiff,  as  the  person  prosecuting 
*607l     ^^^^  last-mentioned  *offence,  should  be  at  liberty  to  proceed  for 
-'     the  recovery  in  this  suit  of  the  additional  penalties  in  this  count 
mentioned.     That  heretofore,  and  after  the  passings  &c.,  and  within  twelve 
calendar  months  before  the  commencement,  &c.,  to  wit,  defendant,  then 
being  the  master  of  a  vessel,  &c.,  (as  before,)  and  not  then  being  a  dulj 
licensed  pilot,  did  then,  to  wit,  on,  &c.,  and  after  a  certain  party,  to  wit, 
one  S.  H.  Keys,  then  being  a  party  licensed  and  qualified  to  act  as  a  pilot 
within  the  limits  in  which  such  vessel  then  actually  was,  had,  on,  &c., 
offered  to  take  charge  of  the  vessel,  act  himself  as  a  pilot  to  the  vessel : 
and  defendant  did  then,  after  such  offer  by  the  said  S.  H.  K.,  pilot  and 
conduct  the  vessel,  within  the  limits  last  aforesaid,  to  wit,  fix>m  off  Dunge* 
ness  aforesaid  to  off  Margate,  contrary  to  the  form  of  the  statute,  &c. : 
whereby,  and  by  force  of  the  said  statute,  defendant  has  forfeited  for  his 
said  last-mentioned  offence  another  large,  &,c.,  to  wit,  20/.  ds.  2d.,  being 
double  the  amount  of  the  sum  which  would  have  been  legally  demandable 
for  the  pilotage  of  the  vessel,  and  has  likewise  forfeited,  for  the  last-men- 
tioned offence,  as  an  additional  penalty,  101.,  being  51.  for  every  % 
tons  burden  of  the  vessel :  whereby,  and  by  reason  of  such  certificate  of 
R.  H.  J.,  &c.,  an  action  has  accrued  to  plaintiff  to  demand  and  have 


7  Adolphus  &  ElliS;  N.  S.  607 

of  and  from  defendant^  the  said  two  last-mentioned  earns  of  money, 
kc. 

Plea  2.  That,  before  and  at  the  time  of  the  committing,  &c.,  defend- 
ant  was  master  and  part  owner  of  the  said  vessel,  to  wit,  the  owner  of  one 
sixty-fourth  part ;  and  that  defendant,  before  and  at  the  said  times  when, 
fcc.,  resided  at  the  Isle  of  Thanet,  to  wit,  at  Ramsgate  in  the  Isle  of 
Thanet.     Verification. 

Demurrer,  assigning  for  cause  the  points  afterwards  insisted  on  in  argu- 
ment.   Joinder. 

*  Watson  for  the  plaintiff.  The  question  is,  whether  the  words  rvgno 
b  sect.  62,  <(  from  any  of  the  places  aforesaid,"  be  or  be  not  '- 
confined  to  the  places  mentioned  immediately  before  in  the  same  section, 
namely,  Dover,  Deal,  and  the  Isle  of  Thanet.  On  the  defendant's  con- 
itruction,  they  are  much  more  comprehensive :  indeed  it  is  not  easy  to 
see  what  restriction  at  all  there  could  be,  as  to  places.  The  object  of  the 
clause  was  to  take  from  persons  who  might,  by  their  residence,  have  be- 
come familiar  with  the  navigation  of  the  coast  from  Dover  up  the  Thames 
and  Medway,  the  liability  to  employ  pilots  from  Dover  inwards,  but  not  to 
exempt  them  when  navigating  westward  of  Dover.  In  Hammond  v.  Tre* 
mayne,  2  Chitt.  Stat.  917,  note  (n).  Lord  Tenterden  decided  in  favour 
of  the  restricted  sense  of  the  words. 

Bovill,  contra.     There  has  been  no  decision  since  Hammond  r.  7Ve- 
mayne;  and  it  is  understood  that  in  practice  that  case  has  not  been 
recognised.    It  is  reported  only  in  the  note  to  Chitty's  Statutes :  and  the 
defendant's  residence  was  colourable  only ;  upon  which  point  the  decision 
seems  principally  to  have  turned.     The  section,  if  taken  by  itself,  might 
certainly  warrant  the  construction  for  which  the  plaintiff  contends.    But, 
upon  looking  at  the  whole  act,  it  will  appear  that  the  mischief  to  be 
guarded  against  was  the  ignorance  of  persons  navigating.     The  recpila- 
tions  and  the  prohibitions  apply  to  particular  districts.     The  appointment 
of  pilots  within  certain  limits  respectively  is  given  to  the  Trinity  Houses 
of  Deptford  Strohd  and  of  Hull  and  Newcastle,  and  to  the  warden  of  the 
Cinque  Ports ;  sects.  2,  6,  14:  *the  Cinque  Port  privileges  being     r»go9 
probably  given  in  consequence  of  those  ports  having  anciently  to     *- 
furnish  ships,  and  being  opposite  to  the  French  coast ;  Hale  de  Port.  M. 
ch.  12,  Harg.  L.  T.  108,  4  Inst.  223.    In  stat.  52  G.  3,  c.  39,  s.  33,  the 
words  « from  any  of  the  places  aforesaid"  do  not  appear.     They  must 
have  been  inserted  for  the  purpose  of  enlarging  the  privilege,  probably  in 
consequence  of  exertions  on  behalf  of  the  parties  privile^d.     There 
could  be  no  piloting  of  a  vessel  «  down"  the  Thames  from  Dover,  Dealt 
or  the  Isle  of  Thanet.    The  places  referred  to  in  sect.  62  must  be  those 
defined  in  sect.  2,  namely,  between  Orfordness  and  London  Bridge,  and 
u^een  the  Isle  of  Wight  and  London  Bridge,  and  those  named  in  sect 
H  Dungeness,  the  South  Buoy  of  the  Brake,  &c.     According  to  the 
plaintiff's  construction,  sect.  62  gives  only  an  exemption  much  more 
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largely  conferred  by  sect.  59,  which  exempts  coasting  vessels  generally. 
The  qualification  supposed  to  be  conferred  by  residence  in  the  places 
named  in  sect.  62  cannot  have  been  lost  by  the  vessel  having  come  from 
any  particular  place.  Besides,  it  is  not  easy  to  understand  how  the  Isle 
of  Thanet  can  be  called  a  jdaee  at  all.  [Coleridge,  J.  Yet  you  seem  to 
consider  that  the  Thames  and  the  South  Buoy,  in  sect.  14,  are  places.] 
The  South  Buoy  is  a  place ;  the  Thames  could  not  be  one  of  the  places 
named.  And,  further,  as  to  sect.  14,  the  enactment  contains  the  exemp- 
tion «  save  and  except  as  hereinafter  provided."  [Coleridge,  J.  That 
seems  to  refer  only  to  the  proviso  at  die  end  of  sect.  14.]  It  may  well 
refer  to  sect.  62. 

Watson^  in  reply.     The  practice  is  not  as  suggested  on  the  other  side. 
*6101     ^  clause  similar  to  that  in  stat.  *6  G.  4,  c.  125,  s.  62,  occurs  in 
Stat.  3  G.  1,  c.  13,  s.  2,  ^trhere  it  is  clear  that  «<  the  said  places" 
can  have  no  antecedent  except  Dover,  Deal,  and  the  Isle  of  Thanet. 

Lord  Denman,  C.  J.  It  is  not  likely  that  Lord  Tenterden  decided 
hastily  any  case  upon  the  subject  of  shipping  ;  and  it  appears  to  me  that 
in  this  case  his  conclusion  was  the  correct  one.  Any  other  construction 
would  do  violence  to  the  words.  « Aforesaid"  naturally  refers  to  the 
places  named  immediately  before.  I  can  see  no  difficulty  whatever.  The 
inference  from  stat.  52  G.  3,  c.  39,  s.  33,  seems  to  me  rather  in  favour  of 
the  plaintiflf.  If  the  persons  privileged  had  influence  enough  to  procure 
the  extension  of  the  privilege,  they  could  surely  have  done  so  by  clear 
language. 

Patteson,  J.  Mr.  BoviU  fairly  admits  that  the  prim&  facie  jconstruc- 
tion  of  sect.  62  is  against  him :  and  I  think  he  has  not  succeeded  in  point- 
ing out  any  thing  which  leads  to  a  different  interpretation.  It  is  curious 
that  the  words  «  from  any  of  the  places  aforesaid,"  though  omitted  in  the 
intermediate  statute,  52  G.  3,  c.  39,  s.  33,  appear  in  stat.  3  G.  1,  c.  13, 
8.  2,  and  can  there  have  no  other  meaning  than  that  for  which  the  plain- 
tiff contends. 

Williams,  J.  We  can  hardly  consider  that  the  word  «  places"  desig- 
nates particular  portions  of  the  sea :  and,  if  not,  I  see  nothing  to  which 
the  word  can  refer  except  Dover,  Deal,  and  the  Isle  of  Thanet. 

Coleridge,  J.  If  I  understand  Mr.  BoviU^s  argument,  he  contends 
that  whencesoever  the  vessel  comes  she  may  be  piloted  by  the  owner,  if 
residing  at  Dover,  Deal,  or  the  Isle  of  Thanet.  But,  upon  that  view,  I 
*61 1 1  *^^"^^^  S^^^  ^y  meaning  to  the  words  «<  from  any  of  the  places 
^  aforesaid."  I  therefore  think  that  the  meaning  for  which  Mr.  FFo/- 
ton  contends  is  the  true  one.  Judgment  for  plaintiff. 
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•WINTERBOTTOM  and  Others  against  INGHAM.     Friday,    [*611 

June  6. 

Where  the  irendee  of  an  estate  lold  by  aactbn  has  been  saffered  to  enter  upon  and  hold  the 
premises  while  the  title  was  under  investigation,  and  the  contract  has  afterwards  been  deter 
mined  for  want  of  title,  the  vendor  cannot,  on  these  grounds  only,  recover  for  use  and  occa 
pttion,  although  a  jury  find  that  the  occupation  has  been  beneficial. 

AssuBfPsiT  for  use  and  occupation,  and  on  an  account  stated.  Pleas  1. 
Except  as  to  26/.,  parcel,  &c.,  non  assumpsit.  Issue  thereon.  2.  Ex« 
cept,  &c.,  (as  before,)  statute  of  limitations.  Replication,  that  the  action 
did  accrue  within  six  years,  &c.  Issue  thereon.  3.  Except,  &c.,  (as 
before,)  set-off.  Replication,  that  plaintifis  were  not  nor  are  indebted,  &c. 
Issue  thereon.  4.  As  to  26/.,  parcel,  &c.,  payment  into  court  of  that  sum ; 
which  the  plaintifis  accepted  in  full  satisfaction,  &c.  The  particulars  of 
demand  claimed  680/.  for  the  use  and  occupation  of  the  Lower  House 
estate  in  the  hamlet  of  Whitle,  in  the  parish  of  Glossop,  Derbyshire,  from 
May  9th,  1835,  to  September  30th,  1843. 

On  the  trial,  before  Tindal,  C.  J.,  at  the  Derby  spring  assizes,  1844, 
the  material  facts  appeared  to  be  as  foUows.     The  premises  in  question 
were  vested  in  trustees,  who,  on  15th  April,  1835,  put  them  up  for  sale  (a) 
by  'auction ;  and  the  defendant,  as  the  highest  bidder,  became  the    r»gi  o 
purchaser,  and  paid  a  deposit,  and  the  vendors  and  defendant 
signed  a  memorandum  written  at  the  foot  of  the  conditions,  stating  that 
defendant,  being  the  highest  bidder,  &c.,  and  being  declared  the  pur* 
chaser  at  1760/.,  and  having  paid  10/.  per  cent,  deposit  to  Winterbottom, 
did  thereby  agree  to  pay  the  residue  of  the  purchase-money  on  24th  June 
next,  and  Winterbottom  agreed  to  complete  the  sale  according  to  the  con- 
ditions.   Two  or  three  weeks  afterwards  defendant  was  let  into  posses- 
sion without  (as  far  as  the  evidence  showed)  any  further  stipulation ;  but 
the  sale  was  not  completed,  nor  was  the  residue  of  the  purchase-money 
paid.    The  trustees,  (the  now  plaintifis,)  (6)  in  January,  1839,  filed  a  bill 
for  a  specific  performance.     The  defendant,  in  his  answer,  admitted  the 
contract  for  purchase,  but  alleged  that  the  trustees  could  not  make  a  good 
title;  and  on  this  ground  the  bill  was  dismissed  with  costs,  in  June,  1843. 
The  trustees,  having  paid  the  costs,  made  a  formal  demand  of  possession 
on  September  30th,  1843 ;  and,  the  premises  not  being  immediately  given 
up,  they  brought  ejectment.     The  defendant  afterwards,  in  November, 
1^3,  gave  up  possession :  and,  in  the  same  month,  the  present  action  was 

(a)  Among  the  oondittonf  of  the  nle  it  was  ftipalated  that  the  purchaser,  immediately  after 
^  iBle,  should  pay  a  depoAt  of  10  per  cent  in  part  of  the  purchase-money,  and  sign  an  agree- 
■Mnt  for  completing  the  purchase  and  paying  the  residue  on  or  before  24th  June  then  next; 
"at  which  time  the  purchase  is  to  be  completed,  and  the  purchaser  is  then  to  have  the  actual 
P™*»ion  of  the  premises  in  hand,  and  to  be  let  into  the  receipt  of  the  rents  and  profits  of  the 
other  part*'  If  the  purchase  ahould  not  be  completed  on  34th  June,  from  whatever  cause,  the 
porehaaer  was  to  pay  interest  at  five  per  cent  on  the  residue  of  the  purchase-money  from  tha* 
^""^  op  to  the  time  of  actually  completing  the  purchase. 

(^)  A  change  of  trustees  had  taken  place  since  the  transactions  before  stated. 

2G 
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commenced.  An  affidavit,  filed  in  the  action  of  ejectment  hy  the  now  d^ 
fendant,  and  given  in  evidence  by  the  plaintiflfs  on  the  present  trial,  stated 
the  circumstances  of  his  possession  as  follows.  That,  about  15th  Aprils 
1836,  he  was  declared  the  purchaser  of  certain  premises  for  ^vhich  this 
*6131  ^^^^^^  ^^  brought,  the  same  having  been  put  up  to  *sale  by 
public  auction ;  and,  pending  the  purchase,  the  deponent  was  put 
into  possession  thereof  by  the  vendors,  and  deponent  has  by  himself 
hitherto  continued  to  be  the  occupier  and  possessor :  and,  the  purchase 
not  having  been  completed  and  carried  into  efiect  in  consequence  of  the 
inability  of  the  vendors  to  make  a  good  title,  on  30th  September,  1843, 
he  was  served  with  a  notice,  &c.,  demanding  possession,  and  afterwards 
with  a  declaration  in  ejectment ;  and  he  subsequently  gave  notice  of  im 
readiness  to  deliver  up,  &c. 

The  defendant's  counsel  contended  that  an  action  for  use  and  occupa- 
tion did  not  lie,  no  fact  appearing  from  which  an  implied  contract  to  pa; 
for  the  occupation  could  arise,  and  the  evidence  being  that  the  defendant 
was  let  into  possession  under  a  contract  of  purchase  which  did  not  provide 
for  such  payment,  and  which  was  not  shown  to  be  determined  even  down 
to  the  time  of  this  trial.  A  verdict  was  found  for  the  defendant,  leave 
being  reserved  to  the  plaintiiTs  to  move  to  enter  a  verdict  for  the  sum 
(agreed  upon)  of  217/.  3^.  4(2.(a)  The  jury  expressed  their  opinion  that 
the  occupation  had  been  beneficial. 

Whitehurstf  in  Easter  term,  1844,  obtained  a  rule  nisi  according  to  the 
leave  reserved.    In  this  term,(i) 

Huinfrey  showed  cause.     The  relation  of  landlord  and  tenant,  and  an 
*6141    ^™P^i^^  contract  to  pay  for  use  and  'occupation,  could  not  he 
created  against  the  will  of  both  parties.     The  conditions  of  sale 
under  which  the  defendant  entered  were  a  specific  agreement,  in  which  no 
such  liability  could  be  contemplated.     Heam  v.  Tomlin^  1  Peake,  N.  P.  C. 
192,  and  Kirtland  v.  Pounsettf  2  Taunt.  145,(c)  are  direct  authorities  for 
the  defendant.     In  Howard  v.  Shawy  8  M .  &  W.  118,  the  purchaser  was 
held  liable  for  use  and  occupation  of  the  premises  after  the  contract  of  pur- 
chase had  gone  off:  but  Lord  MmgeVy  and  Parke^  B.,  expressly  held  that, 
while  that  contract  was  subsisting,  it  could  not  be  turned  into  a  contract 
to  occupy  rendering  compensation.     If  it  is  to  be  made  a  question  here 
whether  or  not  the  defendant  entered  under  the  contract  of  purchase,  that 
point  should  have  been  raised  at  the  trial,  and  the  judge  requested  to  leave 
it  to  the  jury.     If  the  contract  of  purchase  was  determined,  enough  has 
been  paid  into  court  to  cover  any  fair  claim  for  subsequent  occupation. 

Whitehursty  contra.     That  is  not  disputed.    But  the  plaintiflf  must  r^ 
cover  for  the  previous  holding.     The  defendant  was  let  into  possession 

(«r)  The  defendants  were  aleo  to  be  at  liberty  to  raine  the  qaeation,  whether  or  not  the  i^- 
pomt  money  and  auction  duty  could  be  set  off  in  the  present  action :  but  no  decision  took  J^ 
on  this  point 

(6)  May  26th.    Before  Lord  Denman,  C.  J^  Pitteson,  WilliauM,  and  Goleridgn,  Ji. 

(r)  Bee  Stoton,  ▼.  Booth,  4  A.  &  E.  588, 636. 
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because  he  was  about  to  parchase,  but  not  by  any  autfaority  deriTed  from 
the  contract  of  sale.     By  that  contract,  the  sale  vas  to  be  completed  at  the 
time  appointed  for  paying  the  residue  of  the  purchase-money,  and  not 
sooner.     The  defendant's  affidavit  distinctly  admits  a  state  of  things  under 
which  a  contract  arises  to  pay  for  use  and  occupation.     Independently  of 
decided  cases,  and  even  in  the  absence  of  express  agreement,  the  law  will 
infer  that  a  party  having  enjoyed  the  possession  of  an  estate,  as  the  defend- 
ant here  did,  must  make  ^reasonable  compensation.     The  court    ugie 
will  deem  this  to  have  been  understood  between  the  trustees  and 
the  defendant.     Were  it  otherwise,  he  might  bring  an  action  to  recover 
back  his  deposit  money  and  the  auction  duty,  and  yet  pay  no  rent  for  the 
years  during  which  he  held  the  premises.    It  does  not  appear  from  the 
report  in  Heam  v.  Tomliny  whether  it  was  there  contended  that  an  action 
like  this  was  not  maintainable  generally ;   and  Liord  Kenyon  evidently 
thought  that  it  was  so  maintainable.     In  Kirtland  v.  Pownsett  the  pur- 
chaser, having  made  a  deposit,  <«  soon  afterwards  paid  the  residue  of  the 
price,  upon  which  inducement  the  plaintiflT  permitted  him  to  enter  and 
occupy  the  premises."    There  a  new  agreement,  apart  from  the  contract 
of  sale,  was  acted  upon ;  the  defendant  paid  the  residue  of  his  purchase 
money,  and  in  consideration  of  his  so  doing,  was  let  into  possession :  and 
Mansfield,  C.  J.,  said :  <*  If  a  man  pays  part  of  his  money,  and  is  so  un- 
wise as  to  take  possession  without  a  title,  is  it  not  just  that  the  one  party 
should  take  back  his  money,  and  the  other  take  back  his  house  ?"     It  had 
not,  at  that  time,  been  settled  that  the  purchaser,  on  a  contract  going  off, 
might  recover  interest  on  his  deposit  or  purchase-money.(a)     Hull  v. 
Vaughan^  6  Price,  157,  where  the  two  preceding  cases  were  cited,  and  the 
action  for  use  and  occupation  held  to  lie,  is  an  authority  for  the  plaintifis* 
Some  dicta  of  the  judges  in  Howard  v.  Shaw  seem  favourable  to  the  pre- 
sent plaintiffs,  but  the  statement  of  facts  does  not  clearly  explain  the  rela- 
tions in  which  the  parties  respectively  stood ;  and  it  appears,  from  the 
judgment  of  the  court,  that  the  contract  under  *which  the  defend-     [*a\a 
Mt  was  let  in  contained  some  express  stipulation  for  his  entering 
while  the  sale  was  under  negotiation,  and  for  his  holding  rent-free  during 
ihat  time.     If  so,  the  incidental  observations  of  the  court  are  of  no  autho- 
rity in  the  present  case.     That  the  defendant  here  held  as  tenant  at  will 
while  the  contract  was  depending,  appears  sufficiently  from  BaU  v.  Colli* 
mre,  2  Cro.,  M.  &  R.  120 ;  S.  C.  5  Tyr.  753.  Cur.  adv.  vuU. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court. 
A  question  of  considerable  importance,  and  likely  to  be  of  frequent  oc- 
currence, is  involved  in  this  case :  whether  one  who  contracts  for  the  pur- 
chase of  landed  property,  but  is  prevented  from  completing  the  purchase 
by  the  vendor's  failing  to  make  a  good  tide,  is  liable  to  the  latter  in  an 
wtion  for  use  and  occupation,  in  respect  of  the  time  of  his  holding  in  the 
«pectation  that  such  good*  title  would  be  made  and  the  purchase  com- 

(a)  Sae  Sogd.  Vend.  A,  Pureh.  813, 11th  tiL,  cb.  16,  ■.  1,  §  ^^  ^' 


616  WiNTERBOTTOM  V.  Inoham.  T.  T.  1845. 

pleted.  Several  cases  were  cited  for  the  defendant,  but  none  of  a  Terf 
decisive  character.  In  Heam  v.  Tomliny  1  Peake,  N.  P.  C.  192,  Lord 
Kenyon  denied  the  right  of  the  vendor  to  recover  under  such  circum- 
stances ;  but  he  expressly  observed  that  the  occupation  had  occasioned 
loss,  not  benefit,  to  the  defendant.  The  same  remark  applies  to  Kri- 
land  V.  Pounsettj  2  Taunt.  145 ;  when  it  is  open  to  the  plaintiflT  to  argue 
that,  if  the  occupation  had  appeared,  as  it  did  on  the  trial  of  this  case,  to 
be  a  beneficial  one,  the  plaintiff  there  would  have  been  permitted  to  reco- 
ver. Again,  in  Howard  v.  Skaw^  8  M.  &  W.  118,  where  Lord  Abikgek 
*6171     *^o"^^^  whether  use  and  occupation  would  lie  even  for  holding 

over  after  the  contract  of  purchase  was  rescinded,  and  where 
Pabke,  B.,  in  expressing  his  opinion  that  it  would,  takes  the  opportunity 
of  expressing  his  opinion  that  it  would  have  been  otherwise  during  the 
pendency  of  the  contract,  because  the  relation  of  landlord  and  tenant  did 
not  exist  between  those  parties,  the  contract  itself  stipulated  that  the  de- 
fendant should  hold  the  premises  rent-free.     This  stipulation  is  the  reason 
assigned  by  Alderson,  B.,  for  coinciding  in  the  opinion  of  Lord  Abingei 
and  Pabke,  B.    It  was  therefore  open  in  like  manner  for  that  plaintiff  to 
argue  that  without  the  stipulation  cited  he  would  have  been  entitled  to 
maintain  his  action.     On  the  other  hand,  the  plaintiffs  relied  on  a  deci 
sion  in  Htill  v.  Vaughanj  6  Price,  157,  not  so  much  for  its  circumstances, 
which  were  very  peculiar,  as  for  the  reasons  by  which  the  court  justified 
the  setting  aside  a  nonsuit  directed  by  Holboyd,  J.     The  defendant 
had  contracted  to  sell  the  property  to  Bach,  who  agreed  to  sell  part 
to  the  plaintiff.     The  plaintiff  entered  into  possession  of  that  part.    A 
suit  in  equity  for  a  specific  performance  was  instituted  by  the  purchaser 
Bach,  who  succeeded  in  it.    Pending  the  suit,  the  defendant  obtained 
possession  from,  the  plaintiff  under  a  mistake  of  facts.     The  defendant  was 
sued  for  use  and  occupation.     The  learned  judge  ruled  that  the  action 
could  not  be  maintained,  being  <<  brought  by  one  who  had  no  right  to  the 
land,  against  another  who  had,  the  purchase-money  not  having  been  paid." 
The  Lord  Chief  Baron  Richabds  held  that  the  person  equitably  entitled  to 
an  estate  was  to  be  considered  as  the  owner  from  the  time  of  making  the 
*6181     ^i^^i*&c^  ^  specific  performance  were  afterwards  decreed,  '^and 

held  that,  entering  into  possession  by  his  permission,  if  not  in- 
deed by  practising  a  fraud  upon  him,  the  defendant  was  answerable  to 
him  in  use  and  occupation.  His  lordship  also  drew  from  the  cases  of 
Heam  v.  Tomliny  and  Kirtland  v.  Pounsett^  the  same  ailment  in  the 
plaintiff's  favour  as  that  which  was  urged  in  the  present  case.  Wood,  B., 
considered  the  plaintiff  as  the  real  owner  of  the  estate,  and  consequently 
that  the  defendant,  who  had  entered  and  enjoyed  the  property  without 
any  right  to  it,  was  liable  to  him  in  that  action.  Gbahah,.  B.,  expressed 
some  doubt,  but  did  not  differ.     Gabbow,  B.,  merely  acquiesfsed. 

We  conceive  the  real  point  there  determined  to  have  been  simply  thisy 
that  an  equitable  owner  may  maintain  use  and  occupation  under  the  cir- 
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cumstances  there  proved.  The  Chief  Justice  was,  therefore,  left  free  at 
the  assizes  to  act  on  his  own  view  of  the  law :  and  he  thought  the  action 
could  not  be  maintained,  because  the  relation  of  landlord  and  tenant  was 
never  contemplated  between  the  parties. 

Upon  the  facts  of  this  case  the  plaintiffs'  counsel  contended  that  by  the 
coQtract  of  sale  the  defendant  was  not  to  be  let  into  possession  until  the 
purchase-money  paid ;  that  his  entry,  therefore,  could  not  be  referable  to 
that  contract,  and  his  occupation  not  merely  as  purchaser,  but  that  both 
entry  and  occupation  must  be  referred  to  a  distinct  contract,  arising  upon 
Hit  ordinary  implication,  and  involving  the  ordinary  consequences  as  to 
the  payment  of  compensation.  But  he  admitted  that  the  entry  was  be- 
cause he  was  the  contractor  for  the  purchase,  and  that,,  if  the  contract  had 
*be€n  completed,  and  so  long  as  it  were  pending,  this  action  could  r«^iQ 
not  have  been  maintained.  The  more  correct  view  of  these  facts 
seems  to  us  to  be,  that  the  entry  arul  possession  were  not  upon  an  under- 
standing that  any  compensation  was  to  be  made  in  the  event  which  has 
arisen. 

The  defendant  certainly  was  considered  both  by  himself  and  the  plain- 
tiff as  purchaser,  not  as  tenant :  and  the  plaintiff  cannot  convert  him  into 
an  occupier,  liable  to  pay  for  his  occupation,  by  his  own  wrongful  act  in 
not  completing  the  contract  of  sale.     The  jury  have  indeed  found  that  the 
occupation  was  beneficial ;  but  this  statement  is  not  without  ambiguity. 
It  may  have  been  beneficial,  supposing  that  he  actually  had  become  the 
owner,  by  making  a  fair  return  of  profit  on  all  his  outlay ;  but  it  may  also 
have  been  a  very  losing  concern  on  a  balance  struck  between  that  outlay 
and  the  amount  of  the  proceeds  during  the  time  of  his  actual  holding. 
On  the  other  hand  he  may  have  expended,  as  owner,  in  improvements,  a 
sum  nuieh  larger  than  a  reasonable  rent.    How  is  this  account  to  be  taken, 
or  this  balance  to  be  struck }    A  court  of  equity  may  have  means  for 
d(Ang  justice  in  this  respect  between  the  parties :  our  courts  have  none. 
Therefore,  though  the  true  answer  to  Mr.  Whitehurst's  first  two  questions 
may  be  in  the  affirmative,  admitting  the  defendant's  occupation  and  the 
plaintiff's  permission  to  occupy,  we  think  a  negative  must  be  put  on  his 
third  proposition,  that  the  defendant  promised  to  pay,  because  both  parties 
iinderstood  that  he  made  no  such  promise.    Parties  may  easily  secure 
themselves  by  stipulating  foe  the  event  of  a  *non-completion  of  the    rtgoQ 
purchase  in  their  contract  of  sale  and  purchase.  ^ 

This  appears  to  have  been  the  Chief  Justice's  view ;  and  we  think  it 
rij^t. 

Rule  discharged. 


^L.  vn.  46  2a2 
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8ELBY  against  BROWNE.    Friday,  June  6. 

To  t  dedaiatioii  in  debt  by  8.  fbr  oae  and  occupation  of  a  memn^ge,  defendant  pleaded :  Hiat 
the  nim  demanded  became  dae  from  bim  to  plaintiff  for  sacb  nse  and  oocnpation  for  the 
space  of  one  year;  That  the  Brewers'  Company  had  demised  the  messoage  snd  certain  land 
to  J.  by  indenture  for  seventy-one  years,  with  a  proviso  (in  the  usual  form)  for  re-entry,  if 
J.  or  bJa  assigns  should  erect  any  building  on  the  land,  exceeding  seven  feet  in  height:  thsl 
J.'s  term,  by  assignment,  vested  in  plaintifll  who  demised  to  defendant  for  a  year,  acd  finm 
thence  from  year  to  year,  dec,  at  a  rent  payable  quarterly :  thst  defendant  entered,  and  oc- 
cupied the  premises  as  tenant  to  plaintiff  during  the  year  first  mentioned :  thst,  after  f&s 
making  of  the  indenture,  and  before  the  term  vested  in  plaintiff,  J.  erected  a  building  on  the 
land  contrary  to  his  covenant,  and  without  the  company's  consent,  and  that  plaintiff  continoed 
the  same  so  erected,  without  the  consent  of  the  company  or  defendant,  until  the  re-entry 
after-mentioned :  and  that  afterwarda,  and  after  the  expiration  of  the  said  year,  and  after  the 
accruing  of  the  cauia  of  action,  and  while  the  company  were  reversioners,  and  before  action 
brought,  the  company,  under  the  said  proviso,  did,  for  the  causes  aforesaid,  and  for  the  purpost 
of  determimng  the  iaid  term  of  sfvcnly-one  yeart  from  the  commencement  of  the  $aid  rpace  of 
one  year,  re-enter,  and  eject  plaintiff,  and  defendant  as  his  tenant :  and  that  the  compsny, 
after  the  expiration  of  the  said  space  of  one  year,  and  after  the  accruing  of  the  said  causes 
of  action,  and  before  this  action  was  brought,  did  elect  to  determine,  and  did  determine,  the  tens 
of  seventy-one  years  firom  the  time  of  the  commencement  of  the  said  one  year,  for  the  aud 
breaches  of  covenant,  so  continuing  at  and  after  the  commencement  of  the  said  one  year. 
On  special  demurrer, 

Htld^  that  the  plea  was  bad :  For, 

1.  No  suthority  appeared  by  which  the  company  could  or  did  determine  the  term  of  aeventy-ooe 
years  from  any  period  except  that  of  actual  re-entry.     But, 

S.  If  the  plea  showed  that  the  term  had  ceased  before  the  rent  accrued,  it  amounted  to  the  geasrt. 


8.  If  it  showed  only  a  determination  of  the  term  after  the  rent  accrued,  it  was  no  answer  to  the 
action. 

Debt.  The  declaration  claimed  50/.  for  use  and  occupation  of  plain* 
tiff's  dwelling-house,  hereditaments  and  premises,  with  the  appurtenances, 
by  defendant  had,  &c.,  at  his  request  and  by  the  sufferance  of  plaintiff; 
and  501.  on  an  account  stated. 

Pleas:  1.  Never  indebted.  Issue  thereon. 
*6211  ^*  ^^  ^^  ^^  much,  &c.,  as  relates  to  the  non-payment  *of  40J., 
parcel  of  the  moneys  in  the  first  count  mentioned,  and  to  the  da- 
mages, &c.,  by  detention  thereof:  that  the  said  sum  of  401.,  parcel,  &c.f 
became  and  was  due  and  owing  from  defendant  to  plaintiiT,  as  in  the  first 
count  mentioned,  for  the  use  and  occupation  by  defendant  of  the  said 
dwelling-house,  &c.,  for  the  space  of  one  year,  parcel  of  the  said  space  of 
time  in  the  first  count  mentioned,  in  manner  and  form  as  after  mentioned. 
And  that,  before  any  part  of  the  said  space  of  one  year,  and  before  and 
at  the  time  of  the  making  of  the  indenture  of  demise  next  mentioned, 
a  certain  corporation,  that  is  to  say,  the  master,  &c.,  and  commonalty  of 
the  mystery  or  art  of  Brewers  of  the  city  of  London,  governors  of  the  pos- 
sessions, &c.,  (of  a  certain  free-school  and  almshouses,)  were  seised  as  of 
fee  of  and  in  the  said  messuage,  &c.,  and  also  of  certain  other  land,  tene- 
ments and  hereditaments,  with  the  appurtenances;  and  the  said  coipo- 
rvation,  being  so  seised,  heretofore  and  before  any  part  of  the  said  space 
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of  one  year,  to  wit,  on  11th  March,  1835,  by  indenture  dien  made  be- 
tween said  corporation  of  the  one  part  and  James  Staley  of  the  other  part, 
(lid  demise  to  the  said  J.  Staley,  his  executors,  administrators  and  assigns, 
the  said  messuage,  &c.,  together  with  the  said  other  land,  &c.,  habendum 
to  Staley,  his  executors,  &c.,  from  24th  June  then  last  past  to  the  full  end 
and  term  of  seventy-one  years  thence  next  ensuing,  &c.,  at  and*  under  a 
certain  yearly  rent,  payable,  &c.,  (on  the  usual  quarter  days.)    And  the 
said  J.  Staley  did,  in  and  by  the  said  indenture,  for  himself  aiid  his  exe- 
cutors, administrators  and  assigns,  covenant  and  agree  to  and  with  the  said 
corporation,  (amongst  other  things,)  viz.,  that  he  the  said  J.  Staley  and  his 
assigns  should  not  nor  would,  at  any  time  during  the  ^continuance     r*coo 
of  the  said  demise,  erect  or  permit  to  be  erected  upon  any  part 
of  the  said  demised  premises  any  shed,  building,  &c.,  exceeding  seven  fe^ 
in  height  above  the  general  level  of  the  garden  or  yard  of  the  said  pre- 
mises, without  the  consent  in  writing  of  the  said  corporation  or  their 
assigns  thereto  having  been  first  had  and  obtained.    Provided,  and  the 
said  indenture  was  made  subject  to  the  proviso  or  condition,  &c.,  that, 
if  Staley,  his  executors,  administrators  or  assigns,  should  make  default 
in  performing  or  keeping  all  or  any  of  the  covenants,  &c.,  it  should  be 
lawful  for  the  lessors  to  re-enter,  and  the  said  J.  Staley,  his  assigns,  &c., 
to  expel  and  eject.     Averment,  that  by  virtue  of  the  demise  Staley  entered 
and  became  possessed,  and  that,  after  the  making  of  the  indenture,  and 
during  the  term,  and  while  the  corporation  were  seised  of  the  reversion, 
and  before  any  part  of  the  said  space  of  one  year,  to  wit,  on,  &c.,  Staley's 
estate  and  term  in  the  premises  came  to  and  vested  in  plaintiff  by  assign- 
ment :  that  afterward,  and  during  the  term,  and  before  any  part,  &c.,  and 
whilst  the  corporation  were  seised,  &c.,  viz.  21st  June,  1841,  plaintiff 
demised  the  said  messuage,  &c.,  with  the  appurtenances,  the  same  being 
parcel  of  the  said  demised  premises,  to  defendant,  habendum  to  defendant 
for  one  whole  year  from  thence  next,  &c.,  and  so  on  from  year  to  year  as 
long  as  plaintiff  and  defendant  should  respectively  please,  at  a  yearly  rent 
of  40/.,  payable,  &c.,  (on  the  usual  quarter  days :)  by  virtue  of  which  de- 
mise defendant  afterwards,  and  while  the  corporation  were  seised,  &c., 
and  during  the  said'term  of  seventy-one  years,  and  before  the  accruing  of 
&ny  part  Of  the  causes  of  action  in  the  introductory  part  of  this  plea  men- 
tioned, and  before  any  part  of  the  said  space  of  one  year  *in  the     r^goa 
mtroductof ,  part  of  this  plea  mentioned,  to  wit,  on  the  day  and 
year  last  aforesaid,  entered  into  the  said  part  of  the  said  demised  premises 
so  demised  to  defendant,  with  the  appurtenances,  and  became,  and  from 
thence  until  the  commencement,  &c.,  and  during  the  whole  of  the  space  of 
one  year,  being  the  said  space  of  one  year  in  the  introductory  part  of  this 
plea  mentioned,  was  possessed,  as  tenant  thereof  to  the  plaintiff,  of  the 
K^id  part  of  the  said  demised  premises  so  demised  to  the  defendant,  with 
the  appurtenances,  under  and  by  virtue  of  the  said  last-mentioned  demise, 
vidfor  the  said  last-mentioned  term,  to  vrit,  from  year  to  year  as  aforesaid. 
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ind  held,  used,  occupiedi  possessed  and  enjoyed  the  same  demised  pre- 
mises as  such  tenant  during  the  whole  of  the  same  space  of  one  year; 
which  said  last-mentioned  holding,  use,  occupation,  &c.,  of  the  said  pait 
of  the  said  demised  premises  so  demised  to  the  defendant  as  aforesaid, 
with  the  appurtenances,  for  and  during  the  said  space  of  one  year,  under 
and  by  virtue  of  the  said  last- mentioned  demise,  is  the  said  holding,  use 
and  occupation,  &c.,  by  defendant  of  the  said  messuage,  &c.,  with  the  ap- 
purtenances, in  the  introductory  part  of  this  plea  mentioned,  for  the  said 
space  of  one  year  in  the  introductory  part,  &c.,  mentioned,  in  respect 
whereof  the  said  sum  of  40/.,  parcel,  &c.,  became  due  to  plaintiff  as  afore- 
said. 

Averment,  that,  after  the  making  of  the  said  indenture  of  demise,  and 
during  the  said  term  of  seventy-one  years,  and  while  the  corporation  were 
seised,  &c.,  to  wit,  on  the  day  and  year  first  aforesaid,  and  on  divers 
other  days  and  years  afterwards,  and  before  the  re-entry  of  the  said  cor- 
poration into  and  upon  the  said  demised  premises  as  hereinafter  men- 
tioned, the   said   J.  Staley  and  the  plaintiff  respectively  did    not  nor 
*6241     *^o^l^9  ^^^  ^^  ^^^  would  either  of  them,  perform  or  keep  the 
said  covenants  in  the  said  indenture  contained,  &c.,  but  on  the 
contrary,  &c.,  (general  allegation  of  breaches  of  covenant  by  omission, 
comn^ission,  and  sufferance.)    And  t'that,  afier  the  making  of  the  said 
indenture  of  demise,  and  before  the  said  estate,"  &c.,  «  and  term  of 
years,"  &c.,  <<  of  the  said  J.  Staley  of  and  in  the  said  demised  premises," 
&c.,  <<<:ame  to  and  vested  in  the  plaintiff  as  aforesaid,  to  wit,  on  the  day 
and  year  first  aforesaid,  the  said  J.  Staley,  amongst  other  things,  erected 
and  built  on  the  said  other  land,  demised  by  the  corporation  in  and  by 
the  said  indenture  of  demise  to  the  said  J.  Staley  as  aforesaid,  a  certain 
building,  to  wit,  a  workshop  or  outhouse,  exceeding  seven  feet  above  the 
general  level  of  the  said  garden  and  of  the  said  yard,  without  the  consent 
in  writing  of  the  said  corporation,  and  kept  and  continued  the  same  so 
erected  and  built  until  the  time  of  the  said  assignment  to  plaintiflf  as  afore- 
said, without  the  consent  in  writing  of  the  said  corporation  ;  and  plaintiff 
kept  and  continued,  and  J.  Staley  permitted  to  be  kept  and  continued, 
from  the  time  of  the  said  assignment  to  plaintiff  until  and  at  and  after  the 
commencement  of  the  said  space  of  one  year  in  the  introductory  part  of 
this  plea  mentioned,  and  from  thence  until  the  re-entry  of  the  said  corpo- 
ration into  and  upon  the  said  demised  premises,  aud  determination  of  the 
said  term  of  seventy-one  years,  as  hereinafter  next  mentioned,  without  the 
consent  in  writing  of  the  said  corporation,  the  said  buildings  so  erected 
and  built  as  aforesaid,  contrary  to  Uie  true  intent  and  meaning  of  the  said 
indenture  and  covenant,  and  without  the  aid  or  assistance,  leave,  license, 
or  consent  of  the  defendant  having  been  had  and  obtained  for  the  said 
*6251    ^^^^^'^S  ^^  ^^^  ^^^  building,  or  for  the  keeping  *or  continuing 
the  same  so  erected  and  built.    And  that  afterwards,  and  after 
the  expiration  of  the  said  space  of  one  year  in  the  introductory  part  of 
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this  plea  mentioned,  and  after  the  accruing  of  the  causes  of  action  in  the 
introductory  part  of  this  plea  mentioned,  and  whilst  the  said  corporation 
were  so  seised  of  the  said  reversion  as  aforesaid,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  27th  June,  1843,  the  said  corporation, 
under  and  by  virtue  of  the  said  proviso  or  condition  in  the  said  indenture 
contained  as  aforesaid,  did,  as  they  lawfully  might  for  the  several  causes 
aforesaid  and  each  and  every  of  them,  and  for  the  purpose  of  ending  and 
determining  therefore  the  said  term  of  seventy-one  years  from  the  com- 
mencement of  the  said  space  of  one  year  in  the  introductory  part  of  this 
plea  mentioned,  re-enter  into  and  upon  the  said  demised  premises  with 
the  appurtenances  and  every  part  thereof  for  and  by  reason  of  the  said 
breaches  of  covenant  and  each  and  every  of  them,  so  continuing  at  the 
commencement  of  the  said  space  of  one  year  in  the  introductory  part  of  this 
plea  mentioned,  and  the  said  demised  premises  and  every  part  thereof  again 
repossess  and  enjoy  as  in  their  former  estate,  and  the  said  plaintiff  as  the 
assignee  of  the  said  J.  Staley  as  aforesaid,  and  the  defendant  as  the  tenant 
and  occupier  of  the  said  part  of  the  said  demised  premises  so  demised  to 
defendant  as  aforesaid,  wholly  expel  and  eject.    And  defendant  in  fact 
saith  that  the  said  corporation,  being  so  seised  of  the  said  reversion  as 
aforesaid,  on  the  day  and  year  last  aforesaid,  and  after  the  expiration  of 
the  said  space  of  one  year  in  the  introductory  part  of  this  plea  mentioned, 
and  after  the  accruing  of  the  causes  of  action  in  the  introductory  part  of 
this  plea  mentioned,  and  before  the  commencement  of  this  suit,  and 
under  and  by  virtue  of  *the  said  proviso  or  condition  in  the  said     r»cng 
indenture  of  demise  contained,  and  as  they  lawfully  might  for  the     *- 
causes  aforesaid,  and  each  and  every  of  them,  did  elect  to  determine,  and 
did  determine,  the  said  term  of  seventy-one  years  from  the  time  of  the 
commencement  of  the  said  space  of  one  year  in  the  introductory  part  of 
this  plea  mentioned,  for  and  by  reason  of  the  said  breaches  of  covenant 
and  each  of  them,  so  continuing  at  and  after  the  commencement  of  the 
said  space  of  one  year  in  the  introductory  part  of  this  plea  mentioned. 
And  the  defendant  avers  that  he  became  and  was  indebted  to  plaintiff  in 
the  said  sum  of  40/.,  parcel,  &c.,  for  the  use  and  occupation  of  the  said 
messuage  or  dwelling-house,  hereditaments  and  premises,  with  the  ap-> 
purtenances,  so  had,  held,  used,  occupied,  possessed,  and  enjoyed  by 
defendant  by  the  sufferance  and  permission  of  the  plaintiff  for  die  said 
space  of  one  year  in  the  introductory  part  of  this  plea  mentioned,  under 
and  by  virtue  of  the  said  demise  from  year  to  year,  in  manner  and  form 
^s  in  this  plea  above  alleged,  and  not  otherwise.    Verification. 

Demurrer,  assigning  for  causes,  among  others,  that  the  plea  does  not 
traverse,  nor  properly  confess  and  avoid  :  that,  if  pleaded  as  in  confession 
&nd  avoidance,  it  is  bad  for  not  giving  colour :  that,  if  it  sufficiently  con- 
fesses, it  does  not  sufficiently  avoid :  that,  if  intended  to  deny  that  de- 
fendant ever  was  liable,  it  amounts  to  the  general  issue,  and  is  also  bad 
ns  being  in  effect  nil  habuit  in  tenementis :  that,  if  defendant  is  admitted 
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to  have  been  once  liable,  it  is  not  shown  how  he  was  discharged  :  thM 
the  plea  is  bad  for  prolixity,  and  argumentative  :  that  it  attempts  to  po! 
in  issue  the  title  of  the  plaintiff  under  whom  defendant  entered  :  that  it 
•6271    ^^^  °^^  show  *that  defendant  had  not  the  full  benefit  far  which 

he  contracted,  nor  how  an  eviction  could  defeat  plaintiff's  right 
to  rent  accrued  due  before  eviction  :  and  that  the  plea,  to  be  a  defence  to 
that  portion  of  the  declaration  to  which  it  is  pleaded,  should  have  gone 
on  to  show  that  defendant  had  been  called  upon  to  pay  the  Brewers^ 
Company  the  sum  pleaded  to,  or  had  been  compelled  to  render  them  some 
equivalent,  in  the  nature  of  mesne  profits  or  otherwise,  or  that  he  might 
be  so  compelled,  the  lessors  not  having  called  for  and  received  payment 
of  mesne  profits  from  the  plaintiff,  &c.     Joinder  tn  demurrer, 

Hugh  HUlf  for  the  plaintiff.  Eviction  by  title  paramount  is  an  answer 
to  the  demand  of  rent  claimed  as  due  after,  but  not  of  rent  due  before, 
the  eviction ;  7  Bac.  Abr.  58,  (7th  ed.,)  tit.  Bent,  (L ;)  2  Roll.  Abr.  429, 
tit.  /ten/,  (0,)  pi.  3.  If  it  be  contended  that  the  eviction  relates  back,  so 
that  the  rent  must  be  considered  as  never  having  become  due,  the  plea  is 
bad,  as  amounting  to  the  general  issue ;  Prentice  v.  EUioUy  5  M.  &  W.  606. 
If  the  eviction  be  supposed  to  take  effect  up  to  the  commencement  of  the 
supposed  tenancy,  (which  the  plea  may  be  understood  to  imply,)  the  de- 
fence is,  in  effect,  nil  habuit  in  tenementis :  and  that  plea,  set  up  by  a 
tenant  against  the  landlord  under  whom  he  came  in,  is  bad,  whether  pleaded 
directly,  as  in  Syllivan  v.  Stradling^  2  Wils.  208,  or  indirectly  and  circum- 
stantially, as  in  Palmer  v.  E/dnSy  2  Ld.  Ray.  1550,  and  Mchome  r. 
Gomnkj  2  Bing.  54.  The  eviction  here,  during  the  period  of  tenancj 
mentioned  in  the  declaration,  is  at  any  rate  only  constructive,  and  could 
*6281     ^^  "^  ^answer  unless  the  defendant  had  been  compelled  to  paj 

rent  to  some  other  person  than  the  plaintiff,  which  is  not  averred. 
In  Baynton  v.  Bobbet^  2  Ventr.  67,  the  action  was  covenant  for  rent  of  a 
river  passage  and  tolls,  demised  by  plaintiffs  to  defendant,  the  declaratioa 
averring  that  defendant  occupied  and  enjoyed  the  premises,  but  did  not 
pay,  &c.  The  defendant  pleaded  that  the  plaintiffs,  at  the  time  of  the  de- 
mise, had  nothing  of  passage  of  toll  in  the  river  aforesaid  which  they  could 
demise  or  grant  to  defendant,  per  quod  defendant  could  not  take  the  ad- 
vantage and  profit,  &c.,  but  was  wholly  deprived  thereof,  &c.  On  de- 
murrer, the  plea  was  held  insufficient,  (<  first,  because  it  was  set  forth  in 
the  declaration,  that  the  defendant  had  enjoyed  the  passage  and  pro6t 
granted,  and  then  the  rent  must  be  paid  so  long ;  if  an  eviction  be  pleaded 
in  bar  to  rent,  it  must  be  rent  grown  due  after  the  eviction,  20  H.  6, 22.(a) 
If  a  disseisor  lets,  rendering  rent,  and  the  disseisee  enters  after  the  rent 
day,  yet  an  action  of  debt  lies  for  the  rent  accrued  before ;  therefore  the 
defendant  should  have  traversed  the  enjoyment."  This  was  the  opinion 
of  the  court,  although,  «  after  the  regress  of  the  disseisee,  the  law  adjudges 
as  to  the  disseisor  himself,  that  the  freehold  has  continued  in  the  dissei* 

(a)  See,  as  to  thii  nfrreooe,  IS  Tin.  Abr.  4S9,  tit  BuU  (0)«  pi.  I,  la  nmt^ 
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see ;"  L^ard*8  CaUy  11  Rep.  46  b,  51  b.  And  it  h  reasonable  tbat  the 
tenant,  having  had  that  for  which  he  bai^ned,  should  pay  the  party  un- 
der whom  he  held.  In  Grobham  t.  Thamboroughy  Hob.  82,  (5th  ed.,) 
to  an  action  of  debt  for  rent  the  defendant  pleaded  an  extent  of  the  land 
by  a  stranger,  upon  a  statute  staple  acknowledged  before  the  demise,  but 
showed  that  the  *liberate(a)  was  executed  after  the  rent  due ;  and  r«g29 
the  plaintiff  thereupon  demurred,  and  had  judgment,  because  the 
rent  was  due  before  the  liberate  executed. 

FUzherhertj  contra.     It  Ls  true  that  a  tenant  is  estopped  from  setting  up 
a  defect  existing  in  his  landlord's  title  at  the  time  of  the  demise :  and 
Baynton  v.  Bobbel  and  Grobham  v.  Thomborough  prove  only  that,  where 
the  defect  is  such,  the  tenant  cannot  make  it  a  defence  to  an  action  for 
rent  due  before  he  has  been  evicted.     But  he  may  allege  that  although 
the  landlord  had  title  when  the  lease  was  granted,  such  title  has  been  de- 
termined by  matter  subsequent ;  Doe  dem.  Lowden  v.  WcUson^  2  Stark, 
S.P.C.  230;  Bume  y.  Richardson^  4  Taunt.  720;   Doe  dem.  Strode  v. 
Seatofiy  2  Cro.,  M.  &  R.  728,  730 ;  S.  C.  Tyr.  &  G.  19,  (observations  of 
Parke,  B.,)  Doe  dem,  Higginbotham  v.  Barton^  11  A.  &  £.  307  ;   Cla- 
ridge  v.  Mackenzie^  4  Man.  &  G.  143.(6)     Where  the  landlord's  estate  is 
determinable  on  a  forfeiture,  the  tenant  cannot  know  that  it  will  determine 
till  the  forfeiture  is  actually  enforced  by  the  party  entitled ;  no  stranger 
can  allege  the  forfeiture ;  Roberts  v.  Davey^  4  B.  &  Ad.  664 :  the  tenant, 
therefore,  is  exposed  to  hardship  which  does  not  arise  where  the  expira- 
tion of  the  landlord's  interest  has  depended  upon  circ\imstances  which 
might  be  previously  ascertained.     The  entry  of  the  superior  landlords  in 
this  case  would  relate  back  to  the  time  when  the  forfeiture  was  incurred. 
[Patteson,  J.     Is  there  any  authority  for  that  proposition?]     Doe  dem. 
Lawrence  v.  Shawcross^  3  B.  &  C.  752 ;  *Doe  dem.  Bryan  v.  Bancks^     r*fi^O 
4  B.  &  Aid.  401.     And,  if  that  be  so,  the  tenant,  without  fauk  of 
his  own,  might  become  liable  to  the  original  landlords  for  all  the  subse- 
quent occupation.     The  law  as  to  the  situation  of  a  tenant  under  a  landlord 
whose  title  is  defeasible  was  much  considered  in  Partington  v.  Woodcock^ 
6  A.  &  E.  690. 

The  plea,  in  this  case,  would  have  anxxinted  to  the  general  issue  if  its 
effect  had  been  to  deny  that  the  rent  ever  became  due :  but  it  confesses 
that  fact  and  shows  matter  in  discharge.  Lord  Dcnman,  C.  J.,  in  Bright  v. 
Beard^  4  Q.  B.  832,  837,  puts  the  plea  of  eviction  on  the  same  footing  ia 
this  respect  with  a  plea  of  payment.  [Patteson,  J.  Is  not  the  effect  of  this 
plea  that,  during  the  year  in  question,  you  were  not  hordii^  by  the  plain- 
tiff's permission  ?]  The  tenancy  was  defeasible  only.  During  the  year, 
rent  became  due  to  the  plaintitf  at  each  quarter  day :  but,  when  his  title 
ceased  by  the  foifeiture,  that  claim,  as  to  him,  was  discharged,  the  forfei- 
ture operating  retrospectively.    It  was  as  if  there  had  been  a  release.     The 

(a)  8e«  Com.  Dig.  Stmutt  Sttpk,  (D  6.) 
(6)  And  we  Dcwnt  ▼.  Cooper,  3  Q.  fi.  S56. 
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occupation  by  plaintiflPs  permission  before  the  re-entry  is  admitted  ;   and 
WaddUove  v.  Bametty  2  New  Ca.  538,  shows  that,  as  to  rent  which  accrued 
before  that  time,  the  present  defence  could  not  have  been  made  under  a 
plea  of  non  assumpsit.     The  plea  does  not  deny  the  contract,  but   shows 
collateral  circumstances  by  which  the  right  to  sue  upon  it  might  be,  and 
was,  taken  away.     The  argument  is  the  same  as  that  which  prevailed  in 
Smart  v.  ffyde,  8  M.  &  W.  723.    In  Com.  Dig.,  Jlction  upon  the  Case  upon 
Assumpsit  (G.),  it  is  laid  down  that,  « If  upon  a  loan  a  man  promise  the 
♦6311     re-delivery  of  the  thing,  and  afterwards  *a  stranger,  who  has  the 
property,  by  force  without  his  consent  takes  it  out  of  his  posses- 
sion, whereby  he  cannot  re-deliver  it ;  this  taking  is  quasi  an  eviction,  and 
discharges  the  promise ;"  and  Shelbury  v.  Scotsfordy  Yelv.  22,  is  referred 
to,  where  it  is  added :  «  as  well  as  an  eviction  of  the  lessee  for  years  dis- 
charges all  rents,  bonds  and  covenants  in  any  sort  depending  upon  the 
interest." 

H.  WUy  in  reply.    Whatever  argument  would  make  this  plea  good  in 
substance  shows  it  to  be  bad  in  form.     If  the  re-entry  determined  the 
tenancy  retrospectively,  the  defendant,  during  all  the  time  on  which  the 
re-entry  operates,  was  a  trespasser,  liable  for  mesne  profits :  but  that  is  a 
direct  denial  of  what  is  alleged  in  the  declaration.     [Patteson,  J.     Tbt 
declaration  does  not  proceed  upon  the  relation  of  landlord  and  tenant.] 
Wtnterbottom  v.  Inghamy  ante,  p.  611,  decided  in  this  court  to-day,  seems 
to  show  that  that  relation  is  necessary.     [Patteson,  J.     We  expressly 
guarded  against  such  a  conclusion.]     The  defence  here  does  not  turn  upon 
a  discharge  arising  from  collateral  matter,  but  sets  up,  as  was  done  in 
Prentice  v.  Elliott^  6  M.  &  W.  606,  a  change  in  the  relation  betw*een  the 
parties,  by  which  the  defendant  was  freed  from  liability.     No  case  has 
been  cited  in  which  the  landlord's  title  has  been  held  to  be  retrospectively 
determined  in  the  indefinite  manner  contended  for  here ;  the  determina- 
tion has  always  been  relied  upon  as  taking  eflect  from  a  particular  day, 
of  which,  usually,  the  tenant  has  had  direct  notice,  as  in  Bume  v.  Rick' 
ardsony  4  Taunt.  720.    According  to  this  plea,  Staley  ha4  become  a 
*6321     ^^i^i^g^^)^^  ^y  ^c  erection  of  a  building  in  breach  of  his  cove- 
nant before  the  premises  were  assigned  to  the  plaintiff;  therefore, 
if  the  argument  on  the  other  side  be  correct,  the  plaintiff  is  in  the  condi- 
tion of  one  who  never  had  any  right  in  the  premises.    As  to  WaddUove  v. 
Bametty  2  New  Ca.  638,  TiNnAL,  C.  J. ,  there  distinctly  laid  down  that  the 
notice  by  the  mortgagee  (which  answers  to  the  re-entry  here)  changed  the 
relations  of  parties  prospectively,  but  did  not  alter  the  character  of  the  by- 
gone occupation.     Partington  v.  Woodcocky  6  A.  &  E.  690,  is  an  authority 
in  favour  of  the  plaintiff. 

Lord  Denbcan,  C.  J.  This  plea,  however  considered,  cannot  be  an 
VKSwer.  The  declaration  is  for  use  and  occupation.  The  defendant  says, 
•(  true,  I  had  a  use  and  occupation,  but  I  held  under  a  lessee  who  failed  to 
jperform  his  covenant  with  the  superior  landlord,  and  that  landlord  re-en- 


ij 


7  Adolphus  &  Ellis,  N.  S.  632 

tered)  and  all  the  rights  in  the  premises  accnied  to  him."  But  we  ought 
to  know  when  this  took  place.  If  it  was  after  the  rent  sued  for  became 
due,  the  plea  is  no  answer.  If  it  was  before,  I  do  not  understand  how  the 
case  is  put.  The  plea  avers  that  the  corporation  re-entered  after  the  ex- 
piration of  the  said  space  of  one  year,  and  after  the  causes  of  action  ac- 
crued ;  and  that  they  elected  to  determine,  and  did  determine,  the  said 
term  of  seventy-one  years  from  the  time  of  the  commencement  of  the  said 
space  of  one  year.  I  do  not  know  what  is  meant  by  this.  If  it  is  meant 
that  the  act  of  re-entry  related  back,  it  should  have  been  so  stated,  and 
then  the  allegation  would  have  raised  a  distinct  question  of  law,  and  upon 
die  evidence.     The  plaintiff  is  entitled  to  judgment. 

*PATT£soKyJ.     I  am  of  the  same  opinion.     The  plea  avers  that     t*coo 
the  plaintiff  had  a  title ;  and  that,  being  interested  in  the  premises, 
he  demised  to  the  defendant.     It  is,  therefore,  shown  that  an  interest 
passed  from  the  plaintiff  to  the  defendant.     The  defendant  then  was  to 
show  that  the  interest  was  determined.     But,  if  the  plea  asserts  that  the 
interest  had  been  determined  before  the  year  in  question,  it  denies  an  oc- 
cupation by  permission  of  the  plaintiff,  and  amounts  to  the  general  issue. 
If  it  alleges  that,  although  the  defendant  did  occupy  by  the  plaintiff's  per- 
mission, yet  the  plaintiff  is,  by  matter  subsequent,  precluded  from  reco- 
vering, what  was  the  matter  which  so  determined  the  interest?    The 
plaintiff  was  lessee  of  the  Brewers'  Company,  under  an  indenture  with  a 
proviso  for  determination  by  re-entry  of  the  lessors  on  breach  of  certain 
covenants.     Then  it  is  alleged,  pointedly,  that,  «  after  the  accruing  of  the 
causes  of  action"  now  declared  upon,  the  corporation  entered ;  but  it  is 
said  that  they  entered  to  determine  the  interest  as  from  a  previous  time. 
I  do  not  find  that  the  proviso  enabled  them  to  determine  as  from  any  time 
but  that  of  the  actual  re-entry :  and,  if  it  did  not,  the  effect  of  the  plea 
must  be  that  they  did  determine  from  the  time  of  the  re-entry ;  they  could 
not  do  so,  arbitrarily,  from  an  earlier  time.     Therefore  the  interest  by 
which  the  plaintiff  is  entitled  was  not  determined  till  after  the  rent  had 
accrued.     There  is,  indeed,  a  separate  averment  that  the  corporation  «<  did 
elect  to  determine,  and  did  determine,  the  said  term  of  seventy-one  years 
from  the  time  of  the  commencement  of  the  said  space  of  one  year  f  but, 
unfortunately,  that  also  is  introduced  by  the  expression  «  after  the  accruing 
of  the  causes  of  action :"  so  that  the  election  was  not  till  afler  the  causes 
of  action  'had  arisen,  any  more  than  the  re-entry.     Either,  there-     r^coA 
fore,  the  plaintiff's  interest  continued  after  the  causes  of  action 
accrued,  in  which  case  the  action  is  maintainable,  notwithstanding  the 
plea ;  or  the  plea  amounts  to  the  general  issue. 
WiLUAMs  and  Coleridge,  Js.,  concurred.      Judgment  for  plaintiff. 
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TAYLOR  against  STENDALL.     Friday,  June  6. 


T»  tn  aeCion  on  the  caie  for  prostimtiBg  put,  and  bailding  on  p«ft,  of  a  wall,  and  Ujing  ai^ 
teriala  on  a  cloie,  in  which  wall  and  clofle  plaintiff  was  interested  as  reversioner,  defendant 
pleaded  that  his  own  dweIUng>honse,  which  he  was  repairing,  accidentally  and  without  his 
de&nh  fell  upon  the  wall  and  ^rew  it  down,  and  that  afterwaids,  and  before  action  broogbc, 
and  within  a  reaaonaUe  time,  defendant  carefully,  and  at  his  own  expense,  erected  and  boilt 
the  said  wall  upon  the  said  dose,  aod,  in  and  about  such  erecting  and  building,  necessarily 
and  unavoidably  committed  the  grievances,  d^  doing  no  unnecessary  damage,  dice.,  and 
theranpon  and  then,  to  wit,  at  the  tames  when,  dte,  at  his  own  eipense,  repaired  all  damages 
anatained  by  plaintiff  by  reason  of  the  grievances,  dsc« 

Hdi,  on  demurrer,  no  answer  to  the  action* 

Case.  The  second  count  of  the  declaration  recited  that,  before  and  at 
the  time,  &c.y  a  wall  and  building  of  plaintifif,  situate,  &c.,  and  abutting, 
&c.,  and  also  the  close  on  which  the  same  was  erected,  and  also  a  certain 
messuage,  &c.,  of  plaintifif,  situate,  &c.,  were  in  the  possession  and  occu- 
pation of  T.  C.  as  tenant  thereof  to  plaintifif,  the  reversion  then  belonging 
to  plaintiff:  yet  defendant  well  knowing,  &c.,  whilst  the  said  wall,  close 
and  messuage,  &c.,  were  so  in  the  possession,  &c.,  and  whilst  plaintiff 
was  so  interested,  &c.,  to  wit,  on,  &c.,  and  on  divers  other  days,  &c., 
wrongfully,  &c.,  without  the  leave  and  against  the  will  of  plaintiff,  pulled 
down,  prostrated  and  destroyed  a  great  part,  to  wit,  &c.,  of  the  said  wall 
and  building,  and  wrongfully,  &c.,  erected  and  built  a  great  part  of  divers 
edifices  and  buildings,  to  wit,  four  edifices,  &c.,  upon  part  of  the  said  wall, 
*6351  ^' '  ^^^  ^^  'wrongfully,  &c.,  erected  and  built  a  great  part  of 
divers  edifices,  &c.,  to  wit,  &c.,  upon  the  said  close ;  and  put, 
placed  and  laid  divers  large  quantities  of  bricks,  stones,  &c.,  to  wit,  &c., 
partly  upon  the  said  wall  and  building,  and  partly  upon  the  said  close ; 
and  kept  and  continued,  &c.,  (the  parts  of  buildings,  &c.,  so  erected,  and 
the  bricks,  stones,  &c.,  so  put,  placed,  &c.,)  from  the  time  of  erecting, 
&c.,  until  the  commencement  of  this  suit ;  and,  while  T.  C.  was  tenant, 
&c.,  to  wit,  on,  &c.,  (the  count  then  averred  injuries  to  the  messuage :) 
by  means  whereof  the  wall,  building  and  close  became  and  were  encum- 
bered, damaged,  &c.,  and  ihe  messuage,  &c.,  was  weakened  and  fell  down, 
and  the  plaintiff  was  prejudiced  in  his  reversionary  estate,  &c. 

5th  plea.  As  to  so  much  of  the  second  count  as  relates  to  the  wall  and 
building  and  piece  or  parcel  of  land,  in  that  count  mentioned,  on  which 
the  said  wall  was  erected  and  built :  that,  before  the  several  times  when, 
&c.,  defendant  was  the  occupier  of  a  certain  dwelling-house  near  to  and 
adjoining  the  said  wall  and  close  of  him  the  plaintiff:  and  that,  before  the 
said  several  times  when,  &c.,  to  wit,  on,  &c.,  defendant  repaired  the  said 
dwelling-house ;  and,  whilst  he  was  repairing  the  same«  by  accident  aod 
against  his  will,  and  witliout  any  default  on  defendant's  part,  it  fell  down 
to  and  upon  the  ground,  and,  in  so  falling  down,  fell  upon  the  said  wall 
and  close  of  him  the  plaintiff  so  adjoining  as  aforesaid,  and  threw  the  said 
wall  down  to  and  upon  the  ground :  And  that  afterwards,  and  before  the 
commencement  of  this  suit,  and  within  reasonable  time  after  the  said  ac* 
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cidenty  to  \«rit,  at  the  said  several  times  when,  &c.,  he  the  defendant  in  ^ 
careful  and  proper  manneryand  at  his  own  expense,  erected  and  built,  and 
^caused  and  procured  to  be  erected  and  built,  the  said  wall  in  and     r«gqg 
upon  the  said  close,  and  kept  and  continued,  and  caused  and  pro-     ^ 
cured  to   be  kept  and  continued^  the  same  so  for  the  space  of  time  in  the 
second  count  mentioned.     And  that  in  and  about  the  erecting  and  build- 
ing of  the  same  he  the  defendant,  at  the  said  several  times  when,  &c.,  did 
necessarily  and  unavoidably  commit  the  grievances  in  that  count  men- 
tioned so  far  as  they  relate  to  the  said  wall  and  close,  doing  no  unneces- 
sary damage  to  the  said  close :  And  he  further  saith  that  he  thereupon  and 
then,  to  ^t,  at  the  said  several  times  when,  &c.,  at  his  own  expense  re- 
paired all  damages  sustained  by  the  plaintiff  by  reason  of  the  premises  in 
the  introductory  part  of  this  plea  mentioned,  which  are  the  said  several 
grievances  in  the  said  count  mentioned  so  far  as  they  relate  to  the  said 
wall  and  close.     Verificaf'on. 

Demurrer,  assigning  for  causes,  among  others,  that  the  plea  does  not 
sufficiently  confess  and  avoid,  or  deny,  that  part  of  the  count  to  which  it 
is  pleaded :  that  it  is  left  ambiguous  whether  the  plea  be  intended  as  a 
plea  of  the  general  issue  or  of  satisfaction  and  discharge  :  that,  if  intended 
as  a  plea  in  satisfaction,  it  does  not  show  an  acceptance  by  plaintiff :  that 
the  plea  does  not  show  leave  or  license  given  by  plaintiff  or  any  other  per- 
son for  defendant's  erecting  or  continuing,  or  causing  to  be  erected,  &c.y 
the  said  wall  in  the  plea  mentioned  :  that  the  plea  amounts  to  not  guilty, 
and  should  have  concluded  to  the  country :  and  that  it  is  double,  alleging, 
first,  that  plaintiff's  wall  was  accidentally  thrown  down,  and,  secondly,  that 
defendant  at  his  own  expense  erected  the  wall  in  the  plea  mentioned. 
Joinder  in  demurrer.  r*637 

*  Whitehurstj  for  the  plaintiff,  was  stopped  by  the  court. 
G.  Atkinson^  contra.    In  Bell  v.  Twentymany  1  Q.  B.  766,  a  case  some- 
thing like  this,  judgment  was  given  for  the  plaintiff:  but  the  observations  of 
the  court  are  not  conclusive  against  such  a  plea  as  the  present.    The  action 
here  is  substantially  the  same  as  the  old  action  of  Waste  in  the  tejiuit: 
and,  in  Com.  Dig.  Wastj(E  5,)  it  is  laid  down  that  the  action  <«  does  not 
lie,  if  the  waste  was  by  tempest,  lightning,  &c.,  if  it  be  repaired  in  con- 
venient time."     [Coleridge,  J.     The  defendant  here  was  not  a  tenant.] 
The  reversioner  might  have  his  action  of  waste  against  a  stranger.     The 
doctrine  stated  by  Comyns  as  to  timely  repair  is  also  found  in  8  Bac.  Abr. 
391,  7th  ed.,  tit.  Of  WasU,  (E) ;  2  Bro.  Abr.  322  b,  326  a,  Waste,  pi.  14, 
105  ;  2  Roll.  Abr.  682,  TruUl  {Evidence)  (E),  pi.  3 ;  2  Inst.  302.     The 
present  defence,  therefore,  would  have  been  available  in  the  old  action  of 
Waste.     [Coleridge,  J.    Have  you  any  instance  of  such  an  action  against 
a  stranger  ?    In  8  Bac.  Abr.  381,  tit.  Of  Waste  (A)  (in  marg.,)  it  is  said 
to  have  been  resolved  that  the  word  <<  firmarii"  in  the  Statute  of  Marl- 
bridge  (52  H.  3,  c.  23,  s.  2) «  should  extend  to  strangers ;"  for  which  Hanh 
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mondy.  Wehbj  10  Mod.  28l,(a)  is  cited.    [Lord  Denman,  C.  J.    It  appears 
by  Com.  Dig.  Wast^  (E  5,)  and  the  other  authorities,  to  be  the  right  and  duty 
«gooi     of  the  *tenant  to  repair  before  action  brought :  but  it  does  not  fol* 
^     low  that  a  stranger  can  go  in  and  repair.     CoLERroGE,  J.     You 
must  maintain  that  you  have  a  right  to  enter  and  repair,  whether  the  owner 
of  the  premises  be  willing  or  not.     Your  plea  admits  that  you  were  bound 
to  do  something ;  you  say  you  repaired :  but  had  you  a  right  to  commit  a 
trespass  in  order  to  repair  ?]     The  declaration  does  not  complain  of  a  tres- 
pass.    [Coleridge,  J.     Still,  the  question  is  whether  such  an  act  can  be 
a  defence.     Lord  Denman,  C.  J.     There  is  a  vested  right  of  action  :  the 
plea  states  a  kind  of  set-off:  but  that  is  no  answer.     The  tenant,  in  case 
of  waste,  is  bound  to  do  the  repairs.] 

Per  Curiam.{h)  Judgment  for  plaintiff 

(a)  Salkeld,  Serjt,  arguendo  (on  a  difSereni  labject,)  states  it  to  have  been  so  resolved. 
The  passage  may,  perhaps,  be  an  inaccurate  reference  to  8  ^nst  145,  where  it  is  said  (citinf 
Yearb.  Mich.  21  H.  7, 37  A.  pi.  45 :)  *«  This  act"  (Marlbridg^;  *<  prohibiteih  that  farmers  AaU 
not  do  waste,  and  yet  if  they  suffer  a  stranger  to  do  waste,  they  riiall  be  charged  with  it,  for  it 
is  presumed  in  law  that  the  farmer  may  withstand  it'* 

(6)  Lord  Denman,  C.  J.,  Patteaon,  Williams,  and  Coleridge,  Js. 


BESSELL  against  LANDSBERG.     Friday,  June  6. 

Tenant  from  year  to  year  gave  his  landlord  notice  to  quit,  ending  at  a  time  within  half  a  year. 
The  Isndlord  at  first  acquiesced,  but  ultimately  refused  to  accept  the  notice ;  the  tenant  quit- 
ted according  to  his  notice,  and  the  landlord  entered  and  did  some  repairs.  HeU,  that  the 
tenancy  was  not  determined. 

Assumpsit  for  use  and  occupation  of  part  of  a  dwelling-house ;  for 
money  paid  ;  and  onan  account  stated.  Pleas :  1.  Except  as  to  2L  lOs, 
6d.y  parcel  of  the  sums  mentioned  in  the  last  two  counts :  Non  assumpsit. 
Issue  thereon.  2.  Except  as  aforesaid:  Payment,  and  acceptance  in 
satisfaction.  Replication,  denying  the  payment  and  acceptance.  Issue 
thereon.  3.  As  to  the  21.  10s.  6(f.,  payment  of  21.  lis.  6d,y  into  court; 
*fi')<)1  ^^^^^  plaintiff  accepted.(c)  The  plaintiff,  *by  his  particular  of 
demandy  claimed  (among  other  sums)  211.  for  half  a  year's  reat, 
due  November  1st,  1844,  and  21.  10s.  6(f.,  for  paper-hanging,  plumbing, 
glazing,  &c.,  done  upon  the  premises  in  May,  1844. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  sittings  in  Middlesex 
after  last  Easter  term,  it  appeared  that  defendant  became  tenant  to  plain- 
tiff  of  the  house  in  question  on  May  1st,  1843,  by  agreement  not  in 
writing.  On  January  31st,  1844,  he  gave  plaintiff  a  written  notice  of  his 
intention  to  quit  on  the  following  1st  of  May.  The  plaintiff  assented 
when  first  served  with  the  notice,  but  afterwards  contended  that  be  was 
entitled  to  half  a  year's  notice  ending  on  May  1st,  for  that  the  tenancy 
was  a  yearly  one.  The  defendant  insisted  that  the  holding  was  only 
quarterly;  and  be  quitted  the  premises.    The  plaintiff  afterwards  entered^ 

(c)  Tbera  wore  otber  pleadings,  not  material  to  this  report 
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and,  in  May,  1844,  did  some  repairs,  for  which  he  claimed  payment  from 
the  defendant.  Evidence  was  given  on  the  trial  that  the  holding  was 
yearly ;  but  the  defendant  insisted  that,  even  if  this  were  so,  the  half 
year's  notice  was  waived,  the  plaintiff  having  accepted  the  notice  to  quit 
on  May  1st,  and  both  parties  having  acted  upon  it.  The  Lord  Chief 
Justice  thought  that  the  yearly  tenancy  had  not  been  legally  determined  ; 
and  a  verdict  was  found  for  the  plaintiff,  for  21/.  on  the  count  for  use  and 
occupation,  leave  being  reserved  to  move  to  enter  a  nonsuit.  Verdict  for 
defendant  on  the  other  counts. 

Humfreyy  in  this  term,(a)  moved  according  to  the  leave  reserved.    The 

evidence   showed  a  waiver  of  notice  to  *quit ;  and  the  interest    r*^A{\ 

in  the  premises  was  well  determined.    The  transactions  proved     ^ 

would  clearly  amount  to  a  surrender,  were  it  not  for  the  Statute  of  Frauds, 

29  C.  2,  c.  3,  s.  3 ;  but  it  has  been  held  since  the  statute  thd^  a  yearly 

tenancy   mi^t  be  determined  by  the  landlord's  acquiescence  in  the 

tenant's  departure  at  less  than  half  a  year's  notice ;  Skirky  v.  J^rewman^ 

1  Esp.  N.  P.  C.  266 ;  Redpath  v.  Roberts,  3  Esp.  N.  P.  C.  225.     [Pat- 

TESON,  J.     The  authorities  as  to  surrender  by  operation  of  law  were  cpn- 

sidered  lately  in  the  Court  of  Exchequer :  and  I  think  it  was  said  that  a 

surrender  would  not  result  from  the  mere  conduct  of  parties  unless  some 

act  had  been  done  which  took  effect  as  an  estoppel.](i)    Where  a  tenancy 

is  to  be  determined  by  notice,  the  parties  may  agree  to  substitute  a  shorter 

notice   for  a  longer.     [Patteson,  J.,  cited  Johnstone  v.  Huddlestone^ 

4  B.  &  C.  922.]    There  the  question  arose  on  the  pleadings :  here  there 

was  evidence  from  which  the  jury  might  reasonably  infer  an  agreement  to 

waive  the  longer  notice.     [Lord  Denmak,  C.  J.     I  thought  there  was  no 

consideration  for  a  waiver.     The  cases  in  Elspinasse  are  consistent  with 

the  supposition  of  an  original  agreement  to  determine  at  less  than  six 

months'  notice.     Patteson,  J.     The  question  here  is,  whether  a  yearly 

tenant  can,  by  any  act  short  of  surrender  in  writing  or  six  months'  notice, 

put  an  end  to  the  tenancy.     Lord  Denman,  C.  J.     On  the  facts  here,  it 

seems  that  the  parties  were  disputing  whether  the  tenancy  was  for  a  year, 

or  from  year  to  year ;  and  the  landlord  ultimately  stood  upon  his  right  to 

a  six  months'  notice.]  Cur.  adv.  vtUt. 

*Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court.  r^aA-t 
It  was  contended  in  this  case  that,  although  the  notice  to  quit  was  ^ 
insufficient,  there  was  a  waiver  of  half  a  year's  notice,  both  parties  hav* 
ing  acted  on  a  shorter  one.  But  we  think,  referring  to  Johnstone  v.  Hud^ 
dlestane,  4  B.  &  C.  922,  and  other  cases,  that  this  is  no  sufficient  answer. 
Consequently  there  will  be  no  rule.  Rule  refused.(c) 


(a)  May  SSd.    Before  Lord  Dennmii,  C.  J.,  PatteeoD,  WilUams,  end  Coleridge,  Je. 
b)  See  lyoii  ^.Ried,  13  M.  dc  W.  S86. 
e)  See  Doe  dem.  MwrrO.  t.  Mihoard^Z  M.  6l  W.  338,  and  caees  theie  cited. 
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The  QUEEN  against  The  Guardians  of  the  Poor  of  LAMBETH.     SUw. 

day^  June  7. 

The  QUEEN  against  The  Inhabitants  of  St  MARY,  SOUTHAMPTON. 
Reported,  6  Q.  B.  613. 


*642]     *The   QUEEN   against   The  Inhabitants  of  KENILWORTH. 

Saturdayy  June  7. 

On  examination  before  removing  magiitratea,  it  was  deposed,  in  order  to  let  in  aecondaiy  evi- 
dence of  an  indenture  of  apprenticeship,  (not  parochial,)  that  D.  had  poaseaaion  of  it  aha 
the  apprentice's  death,  and  had  stated,  in  answer  to  inquiry,  that  ahe,  D^  had  given  it  to  S^ 
the  master  of  a  workhouse  in  which  D.  was  an  inmate ;  that  8.  was  dead,  and  S.'a  widow 
had  stated,  in  answer  to  inquiry,  that  she  had  searehed  8.'s  papers,  hot  could  not  Bni  tht 
indenture,  and  had  given  up  all  the  parish  papera  to  an  aasbtant  overseer:  it  was  further 
dep<i8ed  that  the  said  assistant  overseer  stated,  in  answer  to  inquiry,  that  he  had  examined 
the  papers,  but  did  not  recollect  seeing  the  indenture,  and  had  handed  over  the  papeis  tr 
another  assistant  overseer ;  and  it  was  proved  that  this  last  had  aearched  the  papeia,  boi 
could  not  find  the  indenture :  that  the  master  and  matron  of  a  workhouse,  in  which  D 
(after  the  inquiry  first  stated)  had  died,  stated  that  no  papera  were  found  in  D.'a  posseaooa 
at  her  death :  that  the  widow  of  the  aolicitor  who  prepared  the  indenture  slated  that  hei 
husbdnd*s  papers  were  in  possession  of  P. ;  and  that  the  aaid  papen  in  P.'a  poaseasiaa  were 
aearched,  but  the  indenture  could  not  be  found. 

On  this  proof,  the  magistrates  received  the  secondary  evidence. 

On  appeal,  proof  waa  given  as  above,  and  also  direct  proof  of  the  aearch  of  the  papen  by  8/9 
widow. 

On  this  proof,  the  sessions  received  the  secondary  evidence. 

Held:  1.  That  the  magistrates  and  sessions  were  to  judge  for  themselves  whether  the  pnef 
of  bonA  fide  search  was  satisfactory,  and  that  this  court  would  not  distuib  their  condoaoQ 
without  seeing  that  it  was  one  which  they  could  not  legitioiately  come  to. 

S.  That  the  conclusion  here  appeared  legitimate  in  each  caae,  and  could  not  be  impeached  sf 
derived  in  part  from  hearsay  evidence. 

On  appeal  against  an  order  of  justices,  whereby  Charles  Dencer,  bii 
wife  and  three  children,  were  removed  from  Bermondsey  id  Surrey  to  the 
parish  of  Keiiil worth  in  Warwickshire,  the  sessions  couBrmed  the  order, 
subject  to  a  case  which  was  substantially  as  follows. 

The  ground  of  removal  was  an  alleged  settlement  of  the  pauper  in 
Kenilworth,  by  the  apprenticeship  of  Joseph  Dencer,  the  deceased  father 
of  the  male  pauper. 

The  indenture  of  apprenticeship  was  not  produced,  either  before  tbe 
Temoving  magistrates  or  at  the  sessions. 

The  appellants  objected,  under  their  grounds  of  appeal,  that  there  was 
not  sufficient  proof  to  let  in  secondary  evidence  of  the  contents  of  the 
*6431  i"^^^^^^  ;  *^"^  ^^^y  urged,  principslly,  that  a  proper  and  suffi- 
cient  search  was  not  proved,  and  that  the  evidence  consisted  of 
the  mere  proof  of  parol  declarations  of  third  parties  not  upon  oath.  The 
objection  was  taken  at  the  sessions,  first,  with  reference  to  the  examina- 
tions annexed  to  the  order,  which  it  was  contended  were  bad  on  the  &f>^ 
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of  them,  and  afterwards  on  the  occasion  of  the  evidence  being  offered 
Tiva  voce  by  the  respondents  in  Ihe  proof  of  their  case.  The  objection 
was  overruled  in  each  instance ;  but  the  sessions  reserved  the  points  for 
fte  opinion  of  this  court. 

The  examinations,  so  far  as  they  relate  to  the  alleged  settlement,  were 
as  follows : 

William  Comwell,  &c. :    <«  That,   upon  information  obtained  from 
Charles  Dencer,  (the  pauper,)  he,  in  the  month  of  August,  1840,  went  to 
the  parish  of  Kenilworth,  in  the  county  of  Warwick,  with  the  view  of  ob- 
taining the  apprenticeship  indenture  of  Joseph  Dencer,  the  father  of  the 
pauper,  Charles  Dencer,  from  Susannah  Dencer,  the  pauper's  mother,  in 
whose  custody  it  was  supposed  to  be.     That,  on  arriving  there,  he  found 
that  the  said  Susannah  Dencer  was  an  inmate  of  Warwick  union  work- 
house, at  the  charge  of  Kenilworth  parish :  that  he  went  thither,  and  saw 
the  said  Susannah  Dencer,  who  stated  that,  on  her  becoming  an  inmate  of 
the  Kenilworth  workhouse,  she  gave  her  late  husband's  apprenticeship  in- 
denture to  Mr.  Squires,  the  master,  and  that  she  had  never  seen  it  since." 
<^That,  upon  such  information,  he  went  back  to  Kenilworth,  when  he  as- 
certained that  Mr.  Squires  was  deceased ;  that  he  saw  Mrs.  Squires,  his 
widow,  who  searched  her  late  husband's  papers,  but  could  not  find  the 
said  apprenticeship  indenture :  and,  on  this  examinant's  return  to  London, 
the  pauper  had  ceased  to  be  chargeable ;  and  no  further  search     r^aAA 
became  then  necessary." 

"That,  on  the  10th  day  of  June,  1843,  the  said  pauper,  Charles  Den- 
cer, with  his  wife  and  family,  again  became  chargeable ;  and  he,  this 
examinant,  in  the  month  of  July  last,  went  to  Kenilworth  to  make  further 
search  after  the  said  apprenticeship  indenture :  that  he  again  saw  Mrs. 
Squires,  who  stated  that  the  whole  of  the  papers  belonging  to  the  parish 
of  Kenilworth,  which  were  in  her  late  husband's  possession  at  the  time 
of  his  death,  she  had  delivered  up  to  one  Mr.  William  Sutton,  the  as- 
sistant overseer  of  that  parish."     «  That  he  saw  the  said  William  Satton, 
who  acknowledged  to  having  had  the  papers  of  the   late  Mr.  S|uires: 
that,  when  he  received  them,  he  carefully  examined  them,  but  had  no  re- 
collection of  seeing  the  apprenticeship  indenture  of  the  said  Joseph  Den- 
cer ;  that  be  had  since  handed  over  the  papers  to  Mr.  William  Hopkins, 
the  present  assistant  overseer."    And  this  examinant  further  saith  <«  that 
he  wai:ed  on  the  said  William  Hopkins,  who  acknowledged  having  had 
the  papers  of  the  late  Mr.  Squires  from  the  said  William  Sutton  ;  that  he 
had  carefully  gone  through  them,  but  had  never  seen  any  indenture  relating 
to  the  said  Joseph  Dencer."    And  this  examinant  also  saith  « that  the 
said  William  Hopkins  made  search  amongst  the  said  papers  of  the  late 
Mr.  Squires,  while  he,  this  examinant,  waited ;  but  no  such  apprenticeship 
indenture  could  be  found."     «  That  he  then  went  to  Mrs.  Coates,  of  Lit- 
lington,  near  Leamington,  in  the  said  county  of  Warwick,  the  widow  of 
^«  late  Mr.  Watts  the  solicitor  who  prepared  the  said  indenture,  from 
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whom  be  ascertained  her  late  husband's  papers  were  in  the  possession  of 
*6451  ^^^^^^-  Poole  and  ^Haymes,  solicitors,  of  Leamington ;  whose 
clerk  searched  the  papers  of  the  late  Mr.  Watts,  but  without  suc- 
cess, as  no  such  indenture  could  be  found.  That  he  then  went  to  War- 
wick union  workhouse,  where  the  said  Susannah  Dencer  died,  being  the 
person  who  last  had  the  indenture  of  apprenticeship  of  the  said  Joseph 
Dencer ;  when  the  master  and  matron  stated  that  no  papers  of  any  de- 
scription were  found  in  the  possession  of  the  said  Susannah  Dencer  at  the 
time  of  her  death."  And  this  examinant  lastly  saith  «<that  he  has  made 
every  endeavour  to  procure  the  said  apprenticeship  indenture,  but  cannot 
succeed,  but  therefore  believes  the  said  apprenticeship  indenture  to  be 
lost  or  destroyed." 

Charles  Dencer,  the  pauper,  &c.  «^  That  he  hath  often,  previous  to  the 
year  1835,  seen  his  late  father's  apprenticeship  indenture;  and  the  last 
time  he  saw  it  was  in  the  possession  of  his  late  mother,  which  was  in  the 
year  1835." 

The  examinations  contained  also  the  secondary  evidence,  and  the 
other  evidence  respecting  the  settlement,  as  to  which  no  question  arose. 

The  evidence  given  at  the  sessions  with  respect  to  the  indenture  was  as 
follows : 

William  Cornwell.  « I  am  in  the  vestry  clerk's  office,  at  Bermondsey. 
In  July,  1840,  I  searched  for  the  indenture  of  apprenticeship  of  Joseph 
Dencer.  I  went  to  Kenilworth,  and  inquired  for  Susannah  Dencer,  the 
mother  of  the  pauper.  I  found  her  in  Warwick  union  house.  She  was 
in  bed :  her  husband  was  dead.  I  asked  her  if  she  had  the  indenture : 
she  said  she  gave  it  to  the  master  of  the  workhouse,  Mr.  Squires.  I  then 
went  from  Warwick  to  Kenilworth,  and  saw  Mrs.  Squires,  who  said  she 
^6461  '^^  ^  widow,  and  that  she  had  all  her  ^husband's  papers  up  stairs. 
She  brought  them  down ;  and  I  looked  over  them,  but  could  not 
find  any  indenture.  She  said  she  had  never  seen  any  indenture  of  Den- 
cer's.     The  pauper  then  ceased  to  be  chargeable. 

« I  went  again  in  July,  1843,  to  Mrs.  Squires.     She  said  she  had  given 
all  her  papers  to  Mr.  Sutton,  the  assistant  overseer.    I  saw  Sutton ;  and 
he  said  he  had  received  them,  but  that  he  had  seen  no  indenture  of  Den* 
cer's.     He  said  he  had  given  them  to  Mr.  Hopkins,  the  then  assistant 
overseer.    Hopkins  said  that  he  had  received  all  the  papers  from  the  late 
assistant  overseer,  but  that  he  had  seen  no  indenture  of  Dencer's.    I 
waited  while  he  searched  again :  but  I  did  not  go  up  stairs  with  bim. 
When  he  came  down  he  said  he  could  not  find  such  an  indenture.    I  then 
went  to  Mr.  Watts,  at  Kenilworth,  who  prepared  the  indenture.    He  was 
dead ;  and  I  saw  his  widow,  who  said  that  all  her  husband's  papers  were 
delivered  to  Messrs.  Poole  and  Haymes,  solicitors,  of  Leamington.   I 
went  there,  and  saw  Mr.  Haymes's  clerk.    We  both  searched,  he  up  staiis> 
and  I  down  stairs :  but  we  could  not  find  it.    We  found  no  biU,  nor  draft) 
nor  any  memorandum  about  it.    Mrs.  Dencer  died  in  the  Warwick  udiob 
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house  ;  and  the  master  and  matron  said  she  had  left  no  papers.  I  have 
used  all  due  diligence  to  find  the  indenture.  I  have  not  searched  the 
parish  chest,  nor  the  office  of  the  parish  officers,  it  not  being  a  parish  in- 
denture." 

Charles  Dencer,  the  pauper.  «  Joseph  Dencer  was  my  father :.  he  died 
in  1835.  My  mother  is  also  dead,  I  have  seen  my  father V  indenture  in 
my  mother's  possession  :  that  was  in  1835,  after  my  father's  death." 

The  evidence  also  contained  the  secondary  proof,  *and  other.  r^gAj 
matter  of  no  consequence  to  the  question  here  decided.  *- 

The  appellants,  at  each  stage  of  the  evidence,  objected  to  the  admissi- 
bility of  the  parol  statements  of  the  different  parties,  namely,  Susannah 
Dencer,  Mrs.  Squires,  William  Sutton,  William  Hopkins,  Mrs.  Coates, 
and  the  master  and  matron  of  the  Warwick  upion  workhouse,  respec- 
tively ;  and  they  also  objected  to  the  admissibility  and  sufficiency  of  the 
parol  evidence  of  the  contents  of  the  indenture :  but  the  objection  was, 
in  each  instance,  overruled,  and  the  order  was  confirmed,  subject  to  the 
opinion  of  this  court. 

If  this  court  should  be  of  opinion  that  the  examinations  do  not  contain 
sufficient  legal  proof  of  a  proper  and  sufficient  search  for,  and  of  the  loss 
of,  the  indenture,  or  that,  in  the  examination,  the  parol  evidence  of  the 
contents  of  the  indenture  was  improperly  received,  or  that,  at  the  ses- 
nons,  there  was  not  sufficient  legal  proof  of  a  proper  and  sufficient  search 
for,  and  of  the  loss  of,  the  indenture,  or  that,  at  the  sessions,  the  parol 
evidence  of  the  contents. of  the  indenture  ought  not  to  have  been  received, 
then  the  order  of  removal  was  to  be  quashed ;  otherwise  to  stand  con« 
finned. 

WaUinge7\  in  support  of  the  order  of  sessions.  Perhaps  no  very  distinct 
nde  can  be  laid  down  as  to  the  search  sufficient  to  let  in  secondary  evi- 
dence :  no  two  cases  are  precisely  alike  ;  but  Freeman  v.  Arkell^  2  B.  & 
C.  494,  resembles  the  present  in  many  respects.   There  Bayley,  J.,  citing 
Brewster  v.  Sewelly  3  B.  &  Aid.  296,  said  that,  <«  where  a  paper  is  useles3» 
80  that  its  loss  or  destruction  may  reasonably  *he  presumed,  very    t^^ao 
slight  evidence  of  its  loss  and  destruction  is  sufficient  to  let  in     ^ 
secondary  evidence."    Here  the  pap^r  had  become  useless  to  the  father, 
and  the  inquiry  was  pursued  as  far  as  was  reasonably  practicable.     Corn- 
well  was  indeed  guided,  in  some  steps  of  his  search,  by  what  is  objected 
to  as  hearsay  evidence :  but  that  part  of  the  evidence  may  be  rejected  as 
superfluous :  nor,  indeed,  is  it  objectionable  on  principle,  inasmuch  as  it 
forms  a  portion  of  the  inquiry  and  its  result.     The  same  sort  of  evidence 
was  received,  in  Bex  v.  Morion^  4  M.  &  S.  48,  where  the  search,  though 
much  less  minute  than  here,  was  held  sufficient.   Rex  v.  Rawden^  2  A.  & 
E.  156,  is  not  an  authority  on  the  other  side :  in  that  case  no  search  was 
Dude  at  all ;  there  was  merely  the  hearsay  evidence :  and  Rex  v,  Morton 
was  there  approved  of  by  the  court.    Rex  v.  DeniOf  7  B^.&  C.  620,  and 
^  V.  CastleUmj  6  T.  R.  236,  are  explainable  in  the  same  way.    A 
VOL.  VII.  47 
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i^earch  made  at  a  time  long  preceding  tbe  trial,  and  for  a  diflferent  f  in«> 
pose,  is  sufficient ;  FUz  v.  RabbUsy  2  Moo.  &  R.  60.  {Otter^  on  the  same 
side,  was  stopped  by  the  court.) 

Watson  and  BoviUy  contra.     The  party  seeking  to  introduce  secondan 
evidence  was  bound  to  show  that  he  has  searched  in  the  proper  place; 
here  the  propriety  of  the  place  in  which  the  search  has  been  made  u 
diown  by  hearsay  evidence.     Rex  v.  Morton  is  explained  in  Rex  t.  Rm- 
dm  and  Rex  v.  Denio.     Tbe  two  latter  cases  and  Rex  v.  Castkton  are 
strong  authorities  for  the  appellants.     The  parish  chest  should  have  bea 
searched,  as  in  Rex  v.  Stourbridge^  8  B.  &  C.  96. 
*6491     *^^^^  Denman,  C.  J.    I  should  be  very  unwilling  to  come  to  a 
decision  which  might  hare  the  effect  of  making  parties  lax  in  the 
custody  of  documents,  or  careless  in  the  search  for  them.     I  think,  hor* 
ever,  that  we  may  collect  from  Rex  v.  Morton  the  only  rule,  namely,  tbt 
no  general  rule  exists.    The  question  in  every  case  is,  whether  there  has 
been  evidence  enough  to  satisfy  the  court  before  which  the  trial  is  had, 
that,  to  use  the  words  of  Bayley,  J.,  in  Rex  v.  Denio^  <<  a  bona  fide  aod 
diligent  search  was  made  for  the  instrument  where  it  was  likely  to  be 
found."    But  this  is  a  question  much  fitter  for  the  court  which  tries  than 
for  us.     They  have  to  determine,  whether  the  evidence  is  satisfactoij, 
whether  the  search  has  been  made  honk  fide,  whether  there  has  been  due 
diligence,  and  so  on.     It  is  mere  waste  of  time  on  our  part  to  listen  to 
special  pleading  on  the  subject.     To  what  employment  shall  we  be  d^ 
voted,  if  such  questions  are  to  be  brought  before  us  as  matters  of  lav! 
The  court  below  must  exercise  their  own  judgment  as  to  the  reasonable- 
ness of  the  search,  taking  into  consideration  the  nature  of  the  instrnnDeot, 
the  time  elapsed,  and  numerous  other  circumstances  which  must  vary 
with  every  case.    I  cannot  forbear  adding  that  I  do  not  feel  quite  satisfied 
with  the  distinction  suggested,  in  Rex  v.  Denio^  between  the  case  and/Zei 
V.  Morton.     It  would,  I  think,  have  been  quite  enough  to  say  that  tbe 
'evidence  of  a  bona  fide  search  was  such  as  might  satisfy  the  sessions. 
There  was  indeed  hearsay  in  Rex  v.  Denio  ;  but  the  hearsay  there  was,  as 
I  consider  it,  a  part  of  the  fact,  and  the  most  natural  proof.     In  the  prs- 
*6601    ^^^^  ^^^  ^  ^should  have  come  to  the  same  conclusion  with  the 
sessions.     And  I  think  we  must  adhere  to  their  decision, 


we  pretend  to  act  on  a  rule  which  the  nature  of  the  case  makes  impos- 
sible. As  to  what  is  called  the  hearsay  evidence,  I  am  distinctly  of 
opinion  that  it  was  receivable:  it  would  have  been  absurd  not  to  act  upon 
it.  When  the  party  got  a  reasonable  account  which  showed  that  thedoco- 
ments  could  not  be  found,  why  was  he  to  go  farther  ?  I  am,  on  the  whole, 
satisfied,  first,  that  it  was  not  necessary  for  the  search  to  go  farther,  and, 
secondly,  that  the  evidence  given  was  qtiite  enough  to  satisfy  the  sessioos* 
I  only  regret  that  they  thought  it  a  question  for  us  at  all.  They  wereio 
-the .position  of  ajuxy:  unless  we  feel  certain  that  they  have  come  to* 
\i8rrong  conclusion  we  ought  not  to  interfere. 


J 
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PattgsoiI,  J.    It  in  not  necessary  that  every  word  in  the  examinations 
or  in  the  testimony  proved  at  sessions  should  be  strictly  admissible  as  evi<- 
dence  :  it  is  sufficient  if  there  be  enough  legitimate  evidence  to  justify  the 
magistrates  and  the  sessions  in  the  conclusion  at  which  they  arrive.   Here 
is  abundance  of  such  evidence.    No  person  is  alive  to  whom  the  docu- 
ment can  be  traced.     If  you  take  all  that  is  said,  you  find  that  the  last 
person  who  spoke  of  having  seen  the  document  is  the  mother  of  tlie 
pauper.     She  is  applied  to ;  and  she  is  proved  to  have  given  an  answer 
that  she  delivered  it  to  Squires,  the  officer  of  the  parish.   That  is  evidence 
for  the  purpose  of  showing  search.     Squires  had,  in  fact,  no  right  to  the 
custody  of  the  document:  legally,  he  was  merely  the  agent  of  the  mother. 
He  is  dead.     Then  his  widow  is  applied  to.     She  says  that  she  has 
searched  her  husband's  papers  :  and  that,  *it  is  true,  is  not  evi-     rvger 
dence  of  the  fact  of  the  search.   In  the  evidence  given  at  sessions     *- 
the  search  is  proved  by  an  eye  witness.     But  nobody  knows  any  more 
about  the  document.    Now  suppose  Mrs.  Squires's  statement,  as  proved 
in  the  examination,  was  not  receivable  in  evidence :  what  follows  i   Why, 
that  the  evidence  must  stop  there,  and  the  document  is  traced  no  farther, 
Afier  the  death  of  Mrs.  Dencer  in  the  workhouse,  they  are  told  that  she 
left  no  papers;   and  this,  it  is  said,  is  hearsay.     That  really  is  mere 
nonsense. 

WiLUAMs,  J.     You  cannot  have  an  absolute  certainty  of  the  loss  of  a 
document,  unless  where  you  can  call  a  party  who  witnessed  its  destruction. 
The  question  always  is,  whether  due  diligence  is  shown.     Great  stress  is 
laid  on  the  circumstance  that  evidence  was  given  of  the  declaration  of 
Susannah  Dencer.     If  you  let  that  in,  there  is  quite  enough  to  satisfy  a 
reasonable  roan  that  the  document  is  lost :  if  you  do  not,  the  search  has 
been  carried  as  far  as,  upon  the  admitted  evidence,  it  can  go.     In  Rex,  v. 
Morton^  4  M.  &  S.  48,  evidence  was  received  of  statements  made  in  an- 
swer to  inquiries  addressed  to  the  person  into  whose  possession  the  doca<- 
ment  was  last  traced.     Upon  the  same  principle,  we  must  receive  such 
evidence  here.     It  is  not  necessary  to  call  the  person  who  gives  the  answer, 
in  order  to  show  why  he  gave  it. 

Coleridge,  J.    I  am  of  the  same  opinion.     I  think  the  argument  ha^ 

^en  put  upon  grounds  which  are  not  applicable.     If  the  precise  rules  of 

evidence  were  applicable,  the  objections  might  perhaps  be  well  founded. 

*But  that  is  not  so.     The  preliminary  proof  is  given  to  enable  a    r^aM 

judicial  tribunal  to  determine  whether  secondary  evidence  can  be     '- 

submitted  to  them.     In  such  a  case  a  looser  rule  of  evidence  may  prevail. 

The  magistrates  and  the  sessions  were  to  make  up  their  minds,  not  whether 

the  document  was  destroyed  or  not,  but  whether  there  had  been  a  bona  fide 

search  and  not  mere  carelessness  and  neglect,  or  fraud,  in  not  producing. 

In  every  instance  of  the  sort,  therefore,  all  the  circumstances  must  be  taken 

uito  account ;  and  different  rules  will  prevail  in  different  cases.     Here  a 

^omiD  is  proved  to  have  had  at  one  time  custody  of  the  document.    Site 
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says  she  has  not  now  got  it.  Is  that  evidence  ?  If  it  be,  there  is  some 
evidence  of  the  loss.  Suppose  she  says  that  she  burned  it :  must  you  caB 
persons  who  saw  her  burn  it?  No:  a  search  for  the  document  is  all  that 
is  necessaiy.  Suppose  she  says  that  she  handed  it  over:  you  must 
receive  that :  and  then  it  leads  to  further  inquiry,  which  was  here  made. 
Then  you  pass  to  Squires  and  his  widow.  Now  it  has  been  held  that  y<m 
are  not  bound  to  show  that  the  place  whence  a  deed  comes  is  the  strictly 
legal  place  of  deposit ;  Bishop  o/Meathv.  Marquess  of  Winchester j  3  New 
Ca.  183,  200.  Here,  there  was  reason  to  believe  that  the  document  might 
be  among  the  papers  in  the  hands  of  Mrs.  Squires ;  and  those  papers  were 
searched.  If  nothing  more  had  appeared,  the  justices  might  have  been 
satisfied.  If  indeed  the  preliminary  inquiry  is  to  be  subjected  to  the  same 
rules  as  a  trial  at  Nisi  Prius,  we  might  act  upon  the  principle  on  which  a 
new  trial  is  granted  when  we  cannot  tell  whether  the  jury  has  not  acted 
•65^1  ^^  improper  •evidence.  But  in  the  case  of  inquiry  by  a  court,  if 
there  has  been  any  evidence  sufficient  for  the  court  to  act  upon, 
we  do  not  set  aside  their  decision,  because  the  same  difficulty  cannot  be 
supposed  to  exist  as  in  the  case  of  a  jury. 

Order  of  sessions  affirmed. 


In  the  Matter  of  COOK.    Monday^  June  9. 

Where  t  prisoner  is  committed  for  trial,  under  ■  magiatrete's  warrant,  on  a  charge  of  munlert 
Quar€  whether  this  court  can  grant  a  writ  of  habeas  corpus  to  bring  him  before  the  oonMwr, 
sitting  upon  the  body  of  the  deceased.     Semble,  per  Coleridge,  J.,  that  they  can. 

Such  power  will,  at  any  rate,  be  exercised  only  where  a  case  of  necessity  is  shown.  And  thti 
eourt  refused  the  writ,  where  the  ground  suggested  was  that  the  party  charged  was  to  be 
identified  before  the  coroner,  and  it  was  not  shown  that  such  identification  could  not  be  efifected 
without  producing  the  party. 

Kelly  moved  for  a  habeas  corpus  to  remove  the  body  of  Daniel  John 
Cook,  who  stood  committed  to  the  custody  of  the  governor  of  Newgate 
upon  a  charge  of  the  wilful  murder  of  Hannah  Moore,  and  to  bring  him 
before  one  of  the  coroners  and  a  jury  of  the  county  of  Middlesex,  on  an 
inquest  upon  the  body  of  the  said  Hannah  Moore,  in  order  to  be  identified 
by  certain  witnesses,  and  also  to  give  evidence  before  the  said  coroner 
and  jury. 

This  motion  was  made  on  the  affidavit  of  Thomas  Wakley,  Esq.,  one 
of  the  coroners  of  Middlesex,  stating  that,  on  29th  May  last  past,  informa- 
tion having  been  given  to  him,  as  such  coroner,  of  the  death  of  Hannah 
Moore,  of  the  Coach  and  Horses,  Cross  street,  Hatton  Garden,  in  the  pa- 
rish of  St.  Andrew,  Holborn,  Middlesex,  at  which  place  the  body  was 
then  lying,  and  that  such  death  was  supposed  to  have  been  occasioned  by 
poison,  he  issued  his  warrant  directed  to  the  proper  officer,  commanding 
him  to  summon  and  warn  twenty-four  able  and  sufficient  men  of  the  said 
*fi541  P^^  personally  to  appear  before  him,  as  such  coroner,  *on  30th 
May,  at  half-past  seven  p.  m.,  at  the  public  house,  &c.,  called,  Ac., 


7  Adolphus  &  Ellis,  N.  S.  654 

and  situate.  Ax.,  in  the  said  parish,  in  the  said  county,  then  and  there  tO; 
do  and  execute  all  such  things  as  should  be  given  them  in  charge  on  be- 
half of  our  sovereign  lady  the  queen,  touching  the  death  of  the  said  Han- 
nah Moore. 

That,  on  the  said  30th  May,  the  said  Thomas  Wakley,  by  virtue  of  his 
8^d  office  and  in  pursuance  of  the  said  warrant,  held  a  court  at  the  time 
and  place  therein  mentioned,  and,  after  the  said  court  had  been  duly 
opened,  and  the  said  jury,  summoned  under  the  said  warrant,  duly  sworn, 
and  he  and  the  said  jury  had  taken  a  view  of  the  body,  he,  as  such  co- 
loner,  and  the  said  jury,  proceeded  to  make  inquiry  as  to  her  death. 

That  several  persons  were  examined  at  the  holding  of  the  said  inquest: 
^hen  it  appeared  from  the  evidence  that  the  said  Hannah  Moore  went  into 
the  Coach  and  Horses,  which  is  a  beer  shop,  to  lodge,  accompanied  by  a 
young  man  who  passed  as  her  husband,  on  Monday  25th  May  last,  and 
that  they  were  unknown  to  all  the  parties  in  the  house :  that  they  left  it 
on  the  following  morning,  and  returned  at  seven  o'clock  in  the  evening, 
and,  after  having  sat  in  the  public  parlour  for  about  half  an  hour,  both  went 
up  stairs  as  if  to  bed.     That,  in  a  few  minutes,  some  young  man  went 
down  stairs  for  some  water,  which  he  took  up.     That  shortly  afterwards 
the  said  young  man  again  went  down  stairs  for  more  water,  which  he  took 
np,  and,  after  a  short  interval,  went  down  stairs  in  apparent  alarm,  begging 
the  landlord  to  put  him  in  the  way  of  obtaining  medical  aid,  saying  that 
he  feared  his  wife  (the  deceased)  was  dying.     That  a  surgeon  was  sent 
for,  who  shortly  after  arrived,  and  found  that  the  said  Hannah  Moore  was 
*dead,  and  that  such  death,  according  to  the  testimony  of  the     r«g55 
surgeon  at  the  inquest,  occurred  from  drinking  oxalic  acid  in  so- 
lution.    That  it  was  in  evidence  before  the  coroner  and  jury  that  the  said 
young  man  had  stated  that  he  and  the  deceased  had  taken  certain  quanti- 
ties of  oxalic  acid  dissolved  in  the  water  he  had  so  obtained,  and  had  each 
drunk  a  mixture  of  the  poison,  with  intent  to  commit  suicide :  That  the 
said  young  man  had  not  retained  in  his  stomach  the  portion  drunk  by  him, 
and  so  had  at  once  recovered  from  the  effects ;  but  that  the  deceased,  although 
she  also  had  vomited,  had  retained  sufficient  to  destroy  her  life :  That 
there  was  produced  before  the  coroner  and  a  jury  a  letter,  which  was  stated 
to  have  been  found  on  the  person  of  the  young  man,  purporting  to  be 
signed  by  D.  J.  CSook  and  the  deceased,  setting  forth  the  circumstances 
under  which  the  attempt  on  the  life  of  Hannah  Moore  had  been  made ; 
hut  which  letter  appeared  to  be  signed  by  one  hand ;  That,  during  the 
progress  of  the  said  inquiry,  a  person  named  Daniel  John  Cook  was  under 
examination  at  the  Clerkenwell  Police  Court,  before  Mr.  Greenwood,  the 
police  magistrate ;  and  the  magistrate,  on  the  evidence  of  the  surgeon  who 
had  (by  order  of  the  coroner)  made  a  post  mortem  examination  of  the  body, 
coupled  with  the  testimony  of  other  witnesses,  committed  the  prisoner  to 
Newgate  to  take  his  trial  for  the  wilful  murder  of  the  said  Hannah  Moore, 
^hat,  during  the  progress  of  the  inquiry  before  the  coroner,  it  became 

21 


66S  h^rie  Cook.  T.  T.  1845. 

apparent  to  the  jury  and  the  coroner  that  it  would  be  necessary  that  die 
said  D.  J.  Cook,  the  person  who  was  supposed  to  have  been  in  company 
with  the  said  Hannah  Moore  at  the  Coach  and  Horses,  ^ould  be  identified 

*6561  ^^^^^  ^^  J^7  ^y  ^^^  witnesses,  as  *the  person  respecting  whom 
the  statements  and  accusations  were  being  made ;  and,  as  he  was 
the  only  person  who  knew  the  said  Hannah  Moore,  if  it  should  appear  that 
she  had  destroyed  herself,  then  to  give  evidence  of  the  state  of  her  mind. 
And  the  said  Thomas  Wakley,  at  the  request  of  die  said  jury,  sent  the 
inspector  of  police  for  the  Clerkenwell  division  to  the  said  magistrate,  to 
say  that  the  inquest  was  then  sitting,  that  the  jury  could  not  proceed  in 
the  fulfilment  of  their  duty  iu  the  absence  of  said  D.  J.  Cook,  and  that  the 
jury  and  coroner  wished  the  prisoner  to  be  brought  before  the  said  juiyat 
the  said  inquest  in  the  custody  of  the  police,  when  the  inquiry  at  the  pcUce 
court  was  terminated  for  the  day. 

That  not  any  of  the  witnesses  examined  upon  the  said  inquest  were  ac- 
quainted with  the  person  of  the  party  to  whom  their  evidence  was  intended 
to  refer,  as  being  the  said  D.  J.  Cook;  and  that  the  said  jury,  upon  the 
said  inquest,  expressly  told  the  coroner  that  they  were  unable  to  return  a 
proper  verdict  or  discharge  their  duty  conscientiously  without  having  the 
said  D.  J.  Cook  before  them  ;  and  they  unanimously  requested  him  to  ad- 
journ the  inquiry  until  a  subsequent  day,  so  that  proceedings  might  in  the 
mean  time  be  taken  for  procuring  a  sufficient  warrant  or  authority  for  se- 
curing the  presence  of  D.  J.  Cook.  And  thereupon  the  said  Thomas 
Wakley  adjourned  the  inquest  to  Tuesday,  the  10th  July  then  next. 

That,  in  his  the  said  Thomas  Wakley's  conscientious  belief,  it  is  abso- 
hitely  necessary  to  a  due  discharge  of  the  duty  imposed  upon  the  said  jury 
by  their  oaths  that  the  said  D.  J.  Cook  should  be  produced  and  identified, 
*6571  ^^^^  if  necessary,  examined  before  them :  that  the  said  *jury  can- 
not, with  a  due  regard  to  the  administration  of  justice,  return  a 
proper  verdict  on  the  said  inquiry :  and  that  he  is  informed  and  believes 
that  the  said  D.  J.  Cook  is  now  in  the  custody  of  the  governor  of  New- 
gate. 

Kelly,  in  support  of  the  application,  argued  as  follows.  The  jaiy  is 
bound  to  find  a  verdict  against  some  person  by  name,  if  possible.  By 
2  Stat.  4  Ed.  1,  (De  Officio  Coronatoris,)  « It  is  to  be  inquired,  who  were 
culpable  either  of  the  act,  or  of  the  force,  and  who  were  present:"  *<»n<l 
if  any  be  found  culpable  of  the  murder,  the  coroner  shall  immediately  go 
into  his  house,  and  shall  inquire  what  goods  he  hath,''  &c. ;  and,  if  he  be 
a  freeman,  <<  how  much  land  he  hath,  and  what  it  is  worth  yearly."  The 
coroner  is  bound  to  commit  the  man  who,  on  the  inquiry,  is  found  guiltyt 
And  the  inquisition  would  be  a  finding  on  which  he  would  be  sabsequeatly 
tried  :  but,  here,  as  none  of  the  witnesses  who  have  appeared  at  the  inquert 
knew  the  name  of  the  party  who  was  last  seen  with  the  deceased,  they  can 
return  only  a  verdict  of  wilful  murder  against  a  person  or  persons  un- 
known.   [Denmak,  C.  J.    This  person  is  now  in  charge  for  this  veiy 
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murden     It  does-  not  appear  that  the  same  witaesses  t^ho  aj^eared  agaiitet . 
him  before  the  magistrate  have  gone  before  the  coroner :  but  it  would  seem 
that  these  witnesses  could  go  before  the  ooronejT  and.  speak  to  his  person.] 
The  court  has  power  to  grant  the  writ ;  Daniel  v.  Thompsonf  15  East,  78« 
[CoLEAiDGK,  J.    I  think  it  is  usual,  on  a  motion  of  this  nature,  to  state, 
the  readiness  of  the  party  to  come :  at  all  events  when  he  is  to  come  as  a 
witness.]     Where  a  writ  was  issued  to  the  warden  of  the  Fleet,  to  bring 
*up  a  debtor  confined  there  to  be  examined  before  a  magistrate    r«c50 
respecting  a  charge  of  felony  and  misdemeanor,  the  readiness  of    *- 
the  party  was  not  shown ;  Ex  parle  Grifiihs^  5  B.  &  Aid.  730 :  nor  was; 
this  held  necessary  where  the  writ  went  to  bring  up  a,  prisoner  for  the  pur**, 
pose  of  giving  evidence  before  an  election  committee  of  the  House  of 
Commons :  In  the  Matter  of  Sir  Edward  Price^  4  East,  587.(a)    In  the 
case  of  the  Attorney- General  v.  Fadden^  1  Price,  403,  the  Court  of  Esc-  : 
chequer  granted  a  writ  to  bring  up  a  prisoner  for  the  purpose  of  being  iden* 
tified.     [Patteson,  J.     In  that  case,  the  application  was  made  by  the. 
party  himself,  in  a  suit  against  him,  to  be  identified.     Have  you  an  in- 
stance where  a  writ  has  been  granted  to  bring  up  a  prisoner  before  a  co- 
roner ?]     None  has  been  found.     [Patteson,  J.    Stat  43  G.  3,  c.  140,  : 
expressly  gives  the  judges  power  to  grant  writs  of  habeas  corpus  ad  testi- 
ficandum to  bring  prisoners  before  certain  courts.]    That  act  gave  power . 
to  bring  up  prisoners  before  courts  martial  and  commissioners  of  bankrupt, 
the  authority  of  which  courts  is  limited  by  enactment :  but  the  court  of  i^ , 
coroner  is  as  ancient  as  that  of  the  Court  of  Queen's  Bench.     The  coroner 
could  always  bring  a  party  before  himself,  unless  such  party  were  in  cqs*. 
tody :  and  it  is  then  only  that  he  requires  the  writ  of  habeas  corpus*. 
[Patteson,  J.     I  would  not  take  that  for  granted.]     There  is  no  difierence. 
between  the  right  of  the  coroner  to  bring  a  prisoner  before  himself,  and 
the  right  of  the  Court  of  Exchequer  to  bring  a  prisoner  before  that  court. 
[Denman,  C.  J.     Supposing  we  have  power  to  issue  the  writ,  there  must 
be  some  discretion.     I  am  aware  that  my  brother  Rolfe  (when  this  ques- . 
tion  came  ^before  him  at  chambers,  in  another  case)  did  not  doubt    r«c59 
that  he  had  power  to  grant  the  writ ;  but  in  the  particular  case  he 
declined  to  exercise  the  power.    I  do  not  see  the  necessity  here  of  our 
interfering.     The  same  witnesses  who  went  before  the  magistrate  might 
go  before  the  coroner.     To  take  a  person  out  of  custody,  who  is  charged' 
with  serious  offences,  requires  much  caution,  and  might  lead  to  great  in- 
convenience.   Patteson,  J.    It  does  not  appear  by  the  affidavits  tjhat  the^ 
coroner  has  taken  the  trouble  of  asking  the  magistrate  who  were  Jie  f  aiv* 
ties  who  appeared  before  him.    You  ought  to  show  that  every  thing  rea- 
sonable has  been  done.]    A  coroner  is  no  more  called  upon  than  this  court 
to  inquire  of  magistrates  what  witnesses  appeared  to  give  evidence  before 
diem  in  certain  cases.     The  objection  to  granting  the  writ  in  the  case  al- 
luded to  before  Rolfe,  B.,  does  not  exist  here.     In  that  case  a  true  bill 

(a)  See  In  thi  Mailer  of  Pilgrim,  3  A.  dt  E.  485. 
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had  been  already  found  against  the  party:  and  he  mi^t  have  been  actually 
upon  his  trial  at  the  moment  when  the  habeas  corpus  was  granted. 

Lord  Denman,  C.  J.  I  have  the  greatest  respect  for  the  office  of  coro- 
ner ;  and  I  have  always  entertained  the  highest  opinion  of  the  services 
rendered  by  that  office  in  preserving  the  lives  of  the  subjects  of  her  ma- 
jesty. We  ought  noty  however,  to  exercise  our  power  of  interference, 
supposing  such  power  to  exist,  except  under  a  due  sense  of  the  danger 
that  may  ensue  from  taking  a  man  out  of  custody  to  which  he  has  been 
committed  upon  so  grave  a  charge  as  that  on  which  the  present  party  is 
confined.  Nevertheless,  if  the  jury  could  not  otherwise  go  on  with  their 
inquiry,  I  should  consider  anxiously  the  course  which  this  court  ought  to 
*6601  P^^^^^'  *^'^^  ^^  purpose  of  assisting  an  inferior  tribunal.  But, 
-'  here,  I  see  no  difficulty  in  the  party  being  identified  on  the  same 
evidence  by  which  he  was  identified  when  he  appeared  before  the  com- 
mitting magistrate.  I  find  an  entire  want  of  necessity  for  producing  his 
person  before  the  coroner. 

Patteson,  J.  I  do  not  see  where  the  difficulty  exists.  The  parties 
who  have  seen  the  man  must  have  been  before  the  magistrate,  and  can 
appear  before  the  coroner  to  speak  to  his  identity. 

WiLUAMs,  J.  The  application  in  the  present  case  is  for  a  habeas  corpus 
to  produce  the  body,  not  for  the  purpose  of  giving  evidence,  but  for  the 
purpose  of  identification.  There  is  nothing  to  negative  the  presumption 
that  the  same  persons  who  appeared  before  the  magistrate,  or  who  may 
have  seen  the  party  in  custody,  may  appear  before  the  coroner.  No  case 
of  inconvenience  has  existed  in  the  coroner's  court,  for  centuries,  by  rea- 
son of  no  such  writ  having  been  granted.  Consequently  I  do  not  see  the 
weight  of  the  argument  as  to  inconvenience  which  will  arise  from  our  re- 
fusing to  grant  the  writ  now.  No  inconvenience  can  arise  fit)m  a  person 
going  to  Newgate  to  see  the  party  there ;  but  there  is  great  inconvenience 
in  letting  a  party  in  custody  out  of  the  close  walls  of  a  prison.  I  think, 
therefore,  that  no  occasion  is  shown  for  our  interference. 

Coleridge,  J.     I  come  to  the  same  conclusion  with  the  rest  of  the  court, 
but  not  without  doubt.     I  presume  the  court  decides  that  it  has  power  to 

*6611  S^^^  ^^  ^^^9  ^^^^  ^^^  ^^  necessity  is  made  out  on  the  present 
-'  occasion.  I  quite  agree  with  the  rest  of  the  court,  that  there  is 
great  inconvenience  attendant  upon  the  removal  of  parties  from  the  place 
of  custody  to  which  they  have  been  committed :  and  I  do  not  see  that  suf* 
ficient  grounds  have  been  shown  to  justify  the  granting  of  the  writ  in  the 
present  instance.  Motion  refused 
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GRENFELL  and  LOVED  AY  against  EDGCOME  and  DEWSTAN. 

TSiesdayj  June  10. 

Fbintiff  declared  in  case,  alleging  that  be  was  entitled  to  the  xevenion  in  a  dose,  that  H.  had 
wrongfully  and  injarioaaly  erected  encumbrances  thereon,  and  that  defendant  wrongfully  and 
iajorioQsly  kept  and  continued  the  encumbrances  so  wrougfully  erected.  Pleas:  1.  Not 
guilty ;  8.  That  H.  did  not  erect  encumbrances  on  the  close. 

The  cause  was  referred  to  an  arbitrator,  who  was  to  direct  how  the  verdict  was  to  be  entered  on 
the  issues,  and  to  say  what  should  be  done  between  the  parties  respecting  the  land  or  pre- 
fflisas.  He  awarded  that  the  first  issue  should  be  entered  for  the  plaintiff  without  damages, 
and  thei second  issue  ibr  defendant;  and  that  nothing  should  be  done  by  the  parties  respect- 
ing the  land  or  premisea. 

Ob  motion  to  set  aside  the  award,  on  the  ground  that  the  findings  were  inconsistent,  and  that 
the  arbitrator  had  not  awarded  what  was  to  be  done  by  the  parties, 

Btid^  1.  That  the  first  plea  put  in  issue  only  the  continuance  of  the  nuisance  by  the  defend- 
ant, and  that  the  finding  thereon  was  therefore  not  inconsistent  with  that  on  the  second 
plea :  %  That  the  arbitrator  was  not  bound  to  direct  any  thing  to  be  done. 

Br/<  fiirther,  that,  although  the  award  was  bad  for  not  giving  damages  on  the  first  inue,ra) 
the  oljection  could  not  prevail,  because  the  rule  nisi  had  not  been  obtained  on  that  ground. 

Cass.  The  declaration  stated  that,  whereas,  before  and  at  the  time  of 
the  committing,  &c.,  one  William  Grenfell  (other  than  the  plaintifT)  and 
Ann,  his  wife,  were  seised  in  their  demesne  as  of  freehold,  in  right  of  the 
sud  Ann,  for  the  term  of  her  natural  life,  of  and  in  a  certain  close  and 
premises,  called,  &c.,  the  reversion  thereof  then  and  still  belonging  to 
plaintiffs ;  and  whereas  a  certain  person,  to  wit,  one  Thomas  Hearn,  on 
Mirers  days  and  times  before  the  committing,  &c.,  wrongfully 
and  injuriously,  and  without  the  leave  or  license  of  the  plaintiffs 
or  the  said  last-mentioned  William  Grenfell  and  Ann  his  wife,  or  either 
of  them,  and  against  the  will  of  each  of  them  respectively,  erected  a  mill, 
and  divers  other  erections,  buildings  and  encumbrances,  in  and  upon  the 
said  close  and  premises,  and  thereby  greatly  encumbered  the  same :  yet 
defendants,  well  knowing  the  premises,  but  contriving,  &c.,  to  injure,  &c., 
plaintiffs  in  their  reversionary  estate  and  interest  of  and  in  the  said  close 
and  premises,  afterwards,  to  wit,  on,  &c.,  and  from  thence  hitherto,  with- 
out the  leave  or  license  of,  and  against  the  will  of,  plaintiffs,  wrongfully 
and  injuriously  kept  and  continued,  and  caused  to  be  kept  and  continued, 
the  said  mill,  erections,  buildings  and  encumbrances,  so  wrongfully  erected 
thereon  as  aforesaid.     By  reason  of  which,  &c. 

Pleas.  1.  Not  Guilty. 

2.  A  traverse  of  the  seisin  of  William  and  Ann  Grenfell. 

3.  A  traverse  of  the  allegation  that  the  reversion  belonged  to  plaintiffs. 

4.  That  the  person  in  the  declaration  in  that  behalf  mentioned  did  not 
^f^  a  mill,  or  any  erections,  buildings  or  encumbrances,  in  and  upon  the 
laid  close  and  premises  in  the  declaration  mentioned,  in  manner  and 
fcnn,  &c. 

Issue  was  joined  on  all  the  pleas.  On  the  trial,  at  the  Cornwall  sum- 
mer assizes,  1844,  a  verdict  was  found,  by  consent,  for  the  plaintiflb« 

(e)  It  ssems  from  this  that  the  last  plea  would  have  been  held  bad  on  general  demurrer 
▼OL.  VII.  48  2 1 2 
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damages  500/.,  subject  to  the  award  of  a  barrister,  <(  to  whom,  by  the  like 
*fifi31  ^coi^^^A^)  ^^^  ^^^^  cause  is  hereby  referred,  and  who  is  to  direct 
whether  the  verdict  so  found  for  the  plaintiffs  shall  stand,  and,  if 
to  stand,  for  what  amount  of  damages,  or  whether  a  verdict  shall  be  en* 
tered  for  the  drfendants,  or  a  nonsuit  be  entered ;  and  it  is  also  ordered 
that  the  bishop  of  Exeter  shall  be  a  party  to  the  reference ;  and  it  is  also 
ordered  that  the  said  arbitrator  is  to  say  what  shall  be  done  between  the 
said  parties,  by  way  of  sale  or  otherwise,  respecting  the  land  or  premises 
in  dispute." 

The  arbitrator  awarded  as  follows*  « I  do  award,  order  and  adjudge 
that  the  verdict,  so  found  for  the  plaintiffs  as  aforesaid,  shall  stand  for  the 
plaintiffs  on  the  first,  second,  and  third  issues  joined  between  the  parties, 
but  without  damages ;  and  that  the  verdict  shall  be  entered  for  the  defend- 
ants on  the  fourth  issue  joined  between  the  parties.  And,  whereas  it  was 
also  ordered,  by  and  with  the  consent  aforesaid,  that  I  the  said  arbitrator 
was  to  say  what  should  be  done  between  the  said  parties  by  way  of  sale 
or  otherwise,  respecting  the  land  or  premises  in  dispute,  now  I,  the  said 
arbitrator,  do  hereby  award,  order  and  adjudge  nothing  to  be  done  be* 
tween  the  said  parties  respecting  the  said  land  or  premises."  (Then  M' 
lowed  an  order  as  to  costs. ) 

The  order  of  sessions  having  been  made  a  rule  of  court,  Crowder^  in 
last  Easter  term,  obtained  a  rule  nisi  for  setting  aside  the  award,  on  the 
following  grounds :  «<  1.  That  it  is  inconsistent  and  repugnant,  because 
the  verdict  has  been  entered  for  the  plaintiffs  on  the  three  first  issues,  and 
for  the  defendants  on  the  fourth  issue  :  2.  That  it  is  not  final,  because  the 
arbitrator  has  not  directed  what  shall  be  done  between  the   parties^ 

*6641     *^^  ^^^y  ^^  ^^  ^^  otherwise,  respecting  the  land  or  premises  ia 
dispute." 

The  affidavits  in  support  of  the  rule  stated  nothing  respecting  the  par^ 
ticular  circumstances  of  the  arbitration,  or  the  question  between  the  par* 
ties.  An  affidavit  was  made  in  opposition  to  the  rule,  stating  the  nature 
of  the  question :  but  no  stress  was  laid  upon  this  by  the  court. 

Butt  now  showed  cause.  Even  if  the  findings  on  the  first  and  fi)urth 
issues  be  inconsistent,  this  court  will  not  interfere,  but  will  leave  the  de* 
fendants  to  bring  their  writ  of  error.  There  is,  however,  no  inconsixftency 
in  the  finding ;  Cooper  v.  Langdon^  9  M.  &  W.  60.  The  plea  of  not 
guilty  puts  in  issue  merely  the  continuance  of  the  buildings  and  the  wrong- 
fulness of  their  erection ;  Frankum  v.  Earl  ofFabnouthj  2  A.  &.  E.  452; 
Wright  V.  LotMim^  3  M.  &  W.  739.  The  second  point  turns  upon  the 
clause,  in  the  submission,  that  the  arbitrator  is  to  direct  what  is  to  be  done 
between  the  parties.  The  arbitrator  is  not  bound  to  direct  afiirmativeljr 
that  something  shall  be  done  unless  he  shall  so  think  fit ;  Jingus  v.  Bedf 
fordy  11  M.  &  W.  69 :  and,  in  this  case,  he  was  authorised  to  find  that, 
considering  all  the  matters,  he  directs  nothing  to  be  done. 

Crowder^  contra.    Finding  the  issue  on  the  plea  of  not  guilty  in  &vour 
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of  the  plaintifls  is  a  finding  that  there  was  a  oontiniiaiice  of  encambrances 
wrongfully  erected.     The  present  case  is  distinguishable  from-  Frankum  y. 
Earl  of  Falmouth :  there  no  issue  was  *taken  as  to  the  possession     r^Qg^ 
by  the  plaintiflf.     [Patteson,  J.     Not  guilty  puts  in  issue  merely 
the  continuance :  it  admits  that  the  encumbrances  were  wrongAdly  put  on 
the  premises ;  and  that  is  the  reason  why  the  fourth  plea  is  necessary. 
That  being  so,  how  is  the  finding  of  the  issue  on  not  guilty  in  favour  of 
the   plaintiffs   inconsistent   with  finding  the   issue  on   the   traverse  of 
Heam's  act  in  favour  of  the  defendants  ?]     The  defendants  have  taken 
issue  on  the  continuance  of  a  wrongful  erection.    If  it  is  stated  in  a  decla- 
ration that  the  defendant  has  laid  rubbish  on  the  plaintiflPs  land,  the  plea 
of  not  guilty  puts  in  issue  both  the  fact  of  laying  the  rubbish,  and  the  fact 
that  the  land  belongs  to  the  plaintiff.     [Patteson,  J.     If  the  jury  found 
that  the  defendant  had  laid  rubbish  on  his  own  land,  the  plaintiff  would 
nevertheless  succeed  on  the  plea  of  not  guilty :  but,  if  the  defendant  went 
on  to  pt^ad  that  the  land  was  his  own,  the  defendant  might  succeed  upon 
that  plea.]      Wright  v.  Lcdnson^  2  M.  &  W.  739,  is  also  distinguishable. 
There  not  guilty  was  pleaded  in  an  action  against  the  sheriff  for  a  false 
return  :  now  the  making  a  return  by  the  sheriff*  is  not  in  itself  a  wrongful 
act;  and  not  guilty  would,  consequently,  not  put  the  wrongfulness  in 
ikfiue :  but  here  the  encumbrance  is  a  wrongful  act,  against  the  continuance 
of  which  the  plaintiff  complains.     [Patteson,  J.     The  fact  of  the  continu- 
ance is  found  for  the  plaintiffs ;  the  question  as  to  Hearn's  act  for  the  de- 
fendants.   If  the  declaration  had  stated  that  the  defendants  had  continued 
an  erection  which  had  been  previously  made,  but  without  stating  that  the 
erection  was  wrongfully  *made,  would  not  that  be  a  demurrable     r«ggg 
declaration  ?]    There  would  be  no  injury  stated.     The  plaintiffs     *- 
must  have  shown,  if  they  established  that  the  encumbrances  were  wrong- 
fully erected,  that  their  reversion  was  injured  by  the  continuance.     [Den- 
man,  C.  J.     The  wrong  is  admitted  :  and  the  arbitrator  has  awarded  no 
damages  in  respect  of  the  wrong.     But  have  you  hit  the  point  ?    You 
have  stated  that  the  finding  was  inconsistent  i    Why  did  you  not  say  that 
the  finding  was  not  good,  on  the  ground  that  no  damages  were  given  to 
you?]    Then,  as  to  the  other  point.     [Denman,'C.  J.     Is  that  arguable } 
If  the  arbitrator  had  found  all  the  issues  for  the  defendants,  must  he  still 
go  on  to  say  that  something  is  to  be  done }]    The  arbitrator  is  bound  to 
say  what  is  to  be  done ;  Ross  v.  Clifton^  9  Dowl.  P.  C.  356.    [Coleridge,  J. 
There  it  appeared  that  damage  had  been  occasioned,  and  would  continue.] 
Lord  Dln^usi,  C.  J.     The  rule  does  not  properly  point  out  the  objec- 
tion wiiich  exists  to  this  award.     I  do  not  think  the  findings  are  inconsist- 
ent.   Hearn  is  found  not  to  have  erected  the  buildings ;  and  it  is  con- 
tended by  the  defendants  that  such  finding  is  inconsistent  with  finding  th& 
iraue  on  not  guilty  in  favour  of  the  plaintiffs.    I  do  not  find  that  it  is  incon- 
■utent  on  the  ground  stated  in  the  rule.     It  may  be  inconsistent  on  the 
ground  that  no  damages  have  been  found ;  and  that  objection  might  have 
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oeen  easily  and  shortly  taken;  but  it  has  not  been  taken.     As  to  the 
other  point,  I  think  there  is  no  doubt  whatever  that  it  must  be  open  to 
*6671     ^^^""y  *£trbitrator  to  say  that  nothing  need  be  done,  where  it  is  left 
to  him  to  decide  what  is  to  be  done  between  the  parties. 

Patteson,  J.  I  am  not  quite  sure  that  I  see  what  is  put  in  issue  by  the 
fourth  plea :  but  there  is  no  inconsistency  in  the  arbitrator's  findings. 
Supposing  the  fourth  plea  to  put  in  issue  only  that  it  was  Heam  who 
erected  the  encumbrancey  it  would  stand  admitted  on  the  record  that  the 
encumbrance  had  been  wrongfully  erected  by  some  one,  and  the  finding 
of  the  issue  on  Not  guilty  for  the  plaintiSs  would  be  consistent  with  the 
finding  that  the  encumbrance  had  not  been  wrongfully  erected  by  Heam ; 
for  Not  guilty  puts  in  issue  only  that  the  defendants  continued  the  encum- 
brance. That  issue  having  been  found  for  the  plaintifis,  they  would  be 
entitled  to  damages  ;  and  the  fault  here  is,  not  that  the  finding  is  incon- 
sistent, but  that  the  arbitrator  has  not  found  any  damages ;  and  that  objec- 
tion if  not  hit  by  the  rule.  We  cannot  find  damages.  As  to  the  other 
point :  if  it  is  referred  to  an  arbitrator  to  say  what  is  to  be  done  between 
the  parties,  and  he  is  of  opinion  that  nothing  can  be  done,  how  can  he 
conscientiously  find  that  something  must  be  done  ? 

Williams,  J.  The  doubt  which  I  have  had  was  as  to  the  effect  of  the 
word  «  so  ;"  whether  it  incorporated  the  whole  allegation,  or  whether  it 
meant  that  the  buildings  were  erected  wrongfully,  or  whether  that  they 
were  erected  by  Heam.  If  it  incorporated  the  statement  that  they  were 
erected  by  Heam,  then  the  findings  would  be  inconsistent.  There  would 
*6681  ^^  ^  finding  on  the  first  issue  that  Heam  had  erected  the  ^'en- 
cumbrance,  and  on  the  fourth  issue  that  Heam  had  not  erected 
the  encumbrance.  But  I  think  that  the  plea  of  Not  guilty  merely  puts  in 
issue  the  continuance  of  the  nuisance  erected.  The  objection  to  the 
award  is  not  hit.  It  is  a  different  thing  to  say  that  the  issue  is  wholly 
immaterial,  and  that  no  damages  have  been  found.  As  to  the  other  point, 
if  the  arbitrator  considers  it  best  for  the  parties  that  he  should  make  no 
adjudication  about  any  thing  to  be  done,  he  properly  declines  saying  any 
thing  for  that  reason.  This  is  not  like  the  case  where  it  was  lefl  to  the 
arbitrator  to  ascertain  what  costs  were  to  be  given,  since  those  words  im* 
ported  that  there  must  be  some,  and  the  arbitrator,  in  not  finding  what 
costs  were  to  be  given,  had  neglected  the  point  submitted  to  him  ;  Mor* 
gan  V.  Smith,  9  M.  &  W.  427. 

Coleridge,  J.  Whether  or  not  the  finding  in  this  award  is  inconsistent, 
depends  in  effect  upon  the  question.  How  much  does  the  plea  of  Not 
guilty  put  in  issue  ?  Not  guilty  puts  in  issue  the  continuance  of  the 
wrongful  erection,  whilst  the  fourth  plea  puts  in  issue  the  fact  of  erection 
by  a  particular  person.  It  is  quite  consistent  that  there  .was  continuance 
of  a  wrongful  erection,  although  the  erection  was  not  made  by  the  person 
who  is  stated  in  the  declaration  to  be  the  author  of  it. 

Rule  discharged,  without  costs. 
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•KING  against  EMILY  ANN  BIRCH.    Thirsday,  June  12.  [*669 

Propeitjp  takm  in  execution  being  cUimed  by  the  awignees  of  the  debtor,  who  had  becooM 
bnnknipt,  the  sheriff  eoed  oot  ao  interpleader  rale,  and  an  issue  was  directed,  the  assignees 
to  be  platntifis,  and  the  execntion  creditor  defendant ;  the  money  levied  being,  in  the  mean 
time,  paid  into  court  On  trial  of  the  issue,  the  assignees  recovered,  but,  the  defendant  hav- 
ing tendered  a  bill  of  exceptions,  error  was  brought  in  the  Exchequer  Chamber.  That  court 
gmve  judgment,  quashing  the  writ  of  error.  The  assignees  then  moved  this  court  to  make 
an  onler  under  the  Interpleader  Act,  1  dt  S  W.  4,  c.  58,  for  payment  of  money  to  them ; 
iMit,  before  cause  shown,  the  defendant  brought  error  in  the  House  of  Lords. 

There  being  no  proof  that  the  last  writ  of  error  was  frivolous,  this  court  refused  to  make  such 
order,  pending  the  writ. 

Watson,  in  this  term  (May  22d)  obtained  a  rule,  drawn  up  on  reading, 
among  other  things,  a  certain  order  of  Lord  Denman,  C.  J.,  a  certain  order 
of  Coleridge,  J.,  and  a  certain  rule  made  in  this  cause  in  Trinity  term, 
1843 ;  and  which  first-mentioned  rule  called  upon  the  plaintiff  to  show 
cause  why  the  several  sums  of  1710/.  I65.  ll^e^.  and  139/.  5^.  9(/.,  paid 
into  court  in  this  cause  on  September  19th,  1842,  and  September  25th, 
1843,  in  pursuance  of  the  said  order  of  Lord  Denman,  C.  J  ,  and  the  said 
rule  of  Trinity  term,  1848,  should  not  be  paid  out  of  court  to  Simmonds, 
Wilkinson  and  AUsup,  sun^iving  assignees  of  the  defendant,  a  bankrupt, 
and  why  the  plaintiff*  should  not  pay  to  the  assignees  the  costs  of  and  oc- 
casioned by  the  said  orders,  and  the  costs  of  and  occasioned  by  the  trial 
of  a  certain  issue  by  the  said  orders  directed,  and  tried  between  the 
assignees  and  the  plaintiff*,  and  consequent  thereon,  &c.,  and  the  costs  of 
this  application. 

The  present  rule  was  obtained  on  affidavit  stating  that  the  plaintiff*  had 
collusively  obtained  final  judgment  against  the  defendant  in  an  action 
(King  V.  Birch){a)  for  2145/.  125.,  and  thereupon  issued  a  *fi.  fa.:  t^c'tq 
that  the  sheriff*,  having  taken  out  an  interpleader  order,  paid  into 
court,  on  March  19th,  1842,  1710/.  16s.  ll^d.,  and,  on  September  23d, 
1843, 139/.  55.  9d.  proceeds  of  the  said  execution:  and  that  the  said  sums 
remained  in  this  court  to  the  credit  of  the  said  cause.  The  affidavit  then 
set  forth  the  proceedings  down  to  the  trial  of  a  feigned  issue  and  tender- 
ing of  a  bill  of  exceptions,  in  Simmonds  v.  King^  which  are  sufficiently 
detailed  in  King  v.  Simmonds^  ante,  pp.  289,  296,  297.  It  is  then  stated 
that,  in  Easter  term,  1845,  the  assignees,  the  plaintiffs  in  Simmonds  v. 
King^  obtained  a  rule  to  show  cause  why  the  two  sums  paid  into  court  by 
the  sheriff*  should  not  be  paid  over  to  them :  that,  pending  the  rule,  King 
completed  his  bill  of  exceptions  and  sued  out  his  writ  of  error  in  the  Ex- 
chequer Chamber :  that,  on  showing  cause,  counsel,  on  his  behalf,  stated 
to  the  court  here  that  he  had  taken  those  steps ;  whereupon  counsel  for  the 
assignees  objected  that  there  could  not  be  a  bill  of  exceptions  or  writ  of 
error  upon  a  feigned  issue  under  the  Interpleader  Act ;  but  this  court 
intimated  that  they  could  not  determine  such  a  question  on  the  appli- 

(a)  See  as  to  aoine  of  th»  eariier  proceediDgs,  King  t.  Birch,  3  Q  B.  426. 
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cation  then  before  them,  and  they  (on  June  11th,  1844)  discharged  the 
'fule. 

The  affidavit  then  (with  allegations  of  delay  on  the  part  of  King)  stated 
the  further  proceedings  down  to  the  decision  in  the  Exchequer  Chamber 
in  King  v.  SimmandSf  ante,  p.  309.  And,  further*  that,  since  the  trial  of 
the  feigned  issue,  the  plaintiff  King  and  defendant  Birch  had,  with  others, 
been  convicted  of  a  conspiracy  to  defraud  creditors  of  the  latter  defend- 
ant, among  whom  were  three  of  the  assignees,  plaintiffs  in  Slmmonds  v. 

*fi7l1  *^'''V»  ^^^  ^^^  ^^  ^^^  charges  of  which  they  were  so  convicted 
was  the  issuing  execution  upon  a  judgment  for  a  fictitious  debt, 
which  was  the  same  debt  of  2145Z.  I2s.  before  mentioned  as  having  been 
recovered  by  the  plaintiff  King  against  the  defendant  Birch:  and  the 
said  sums  of  1710/.  16^.  lid.  and  139/.  5^.  9d.  are  proceeds  of  the  goods, 
&c.,  of  which  the  assignees  and  others  were  defrauded  as  aforesaid.  That 
judgment  had  been  entered  up  in  Simmonds  v.  King  ;{a)  and  that  depo- 
nent believed  the  whole  of  the  plaintiff  King's  proceedings  in  the  bill  of 
exceptions  and  writ  of  error  to  have  been  taken  and  persevered  in  with  a 
view  to  delay  and  harass  the  assignees,  and  for  no  other  purpose. 

The  plaintiff's  affidavit  in  answer  denied  collusion,  and  went  into  de- 
tails as  to  the  proceedings  on  the  interpleader  and  writ  of  error,  ascribing 
delay  and  other  vexatious  conduct  to  the  plaintiffs  in  Simmonds  v.  King. 
He  dien  stated  that  (since  the  present  rule  nisi  was  obtained)  he  had  en- 
tered the  judgment  in  error  on  the  roll,  (ante,  p.  315,)  the  assignees,  de- 
fendants in  error,  not  having  done  so ;  that  a  writ  of  error  on  the  judgment 
of  the  Court  of  Exchequer  Chamber  had  been  issued  at  his  instance,  re- 
turnable in  the  High  Court  of  Parliament ;  and  that  he  fully  intended  to 
prosecute  the  same  to  a  hearing  with  all  the  expedition  consistent  with 
such  a  proceeding ;  and  he  added  :  «  deponent  denies  that  he  has  now, 
or  ever  had,  any  object  or  wish  for  the  least  delay,  and  saith  that  the  whole 
of  his  proceedings  throughout  this  litigation  with  the  defendant's  alleged 
assignees"   «have  been  taken   and   persevered  in   with  the  bona  fide 
*6721     *^'^^^  ^^^  intention  to  obtain  the  decision  of  the  Court  of  Exche- 
quer Chamber,  and,  if  necessary,  that  of  the  House  of  Lords,  on 
the  question  of  the  defendant  E.  A.  Birch  being  a  trader  within  the  trae 
intent  and  meaning  of  the  bankrupt  laws  at  the  date  of  such  fiat,  and  not 
with  a  mere  view  to  harass  the  said  alleged  assignees."     He  further  inti- 
mated that  the  money,  if  paid  over  to  the  solicitor  for  the  assignees,  would 
not  be  secure ;  and  that,  at  all  events,  it  could  not  be  distributed  among 
the  creditors  till  the  present  litigation  was  determined.     And  he  stated 
that  a  writ  of  error  had  been  brought  to  reverse  the  judgment  on  the  in- 
dictment, and  that  the  case  had  been  argued  in  the  Exchequer  Chamber 
and  was  still  under  consideration.(6)    Another  affidavit,  by  the  clerk  to 
King's  attorney,  stated  that  he  had  entered  upon  the  record,  now  in  the 

(fl)  See  pp.  297,  898,  ant^ 

(6)  8e0  Kmg  ▼.  Tkt  Qmmw,  THoitj  VmaHbm,  ItM^  pdit 
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tieasury  of  this  court,  in  the  action  or  feigned  issue  arising  out  of  this 
action,  the  judgment  pronounced  by  the  Court  of  Exchequer  Chamber  on 
May  9tb,  and  had  served  the  assignees  with  notice  of  the  allowance  of  a 
writ  of  error  returnable  in  parliament. 

Pashley  now  showed  cause.  The  present  question,  substantially,  was 
raised,  and  decided  against  the  assignees,  when  the  case  of  King  v.  Smr 
monds  was  depending  in  the  Exchequer  Chamber.  The  same  ground  of 
decision  exists  here.  The  plaintiff*  in  error  has  a  right  to  his  appeal ;  and 
this  court  will  not  pronounce  on  the  present  motion  that  the  writ  of  error 
is  frivolous.  And,  further,  the  assignees  obtained  this  rule  nisi  without 
having  entered  on  the  record  the  *judgment  of  the  Court  of  Ex-  r*^^^ 
chequer  Chamber,  as  stat.  11  G.  4,  &.  I  W.4,  c.  70,  s.  8,  requires. 
Till  they  should  have  done  this  they  had  no  right  to  ask  that  any  further 
proceeding  should  be  awarded. 

Watson  and  Cleashy^  contra.  The  issue  on  the  interpleader  rule  being 
now  decided,  the  assignees  are  entitled,  in  the  ordinary  course  of  proceed- 
ings, to  have  the  money  paid  out  of  court,  with  costs.  When  the  present 
rule  was  granted,  this  was  clearly  the  case ;  for  the  writ  of  error  to  par- 
liament had  not  then  been  sued  out,  and  the  assignees  are  entitled  to  avail 
themselves  of  the  state  of  things  as  it  then  was.  The  defendant  on  the 
issue  has  not  put  in  bail  in  error,  and  therefore  has  no  right  to  delay  the 
execution.(a)  [Patteson,  J.  In  this  proceeding  you  have  no  right  to 
execution  without  leave  of  the  court.]  It  is  in  the  discretion  of  the  court: 
but  it  seems  just  that,  under  these  circumstances,  the  plaintiffs  should  have 
it  as  of  course,  and  as  they  would  in  an  ordinary  action.  If  the  defend- 
ant wishes  to  stay  it,  he  may  put  in  bail ;  and  this  is  but  reasonable,  as 
the  cause  may  be  a  long  time  depending,  and  the  plaintiffs  ought  to  have 
a  security  for  interest. 

Lord  Denman,  C.  J.  We  cannot  import  into  this  case  any  knowledge 
we  possess,  which  might  authorize  us  to  say  that  the  writ  of  error  is  fri- 
volous. And,  it  it  is  not,  we  should  do  wrong  in  taking  this  money  from 
the  safe  custody  in  which  it  is,  and  putting  it  in  the  hands  of  those  who, 
if  they  had  it,  are  not  entitled  to  dispose  of  it.  The  assignees  have  ap- 
plied too  soon. 

*Patteson,  J.    It  is  impossible  to  say  that  the  defendant  on  the     rt 574 
issue  is  not  entitled  to  bring  this  matter  before  a  court  of  error: 
vid,  if  so,  we  ought  not  to  grant  the  present  application. 

WiLUAMs  and  Coleridge,  Js.,  concurred.  Rule  discharged. 

(a)  PoMliyhsn  dtad  NimUandM  i.HUmu^  4  Q.  B.  868. 


674  Morris  v.  Manesty.  T.  T.  1845. 


MORRIS  against  MANESTY.     Thursday,  June  12. 

The  East  India  Company  granted  to  defendant  a  penabn  in  oonaideration  of  hie  diatiii— d 
■tate  and  the  senrices  of  his  father.  Heldf  that  thii  coold  not  be  charged  with  a  jadgmeot 
debt  by  a  judge's  order  under  stat  1  dt  2  Victc.  110,  as.  14,  15. 

The  Judge's  order  directed  that  the  pension  shoald  stand  chaiged  unless  cause  was  shown  at 
Chambers  in  six  calendar  months.  The  court  rescinded  the  order,  on  motion  by  the  East  India 
Company  and  by  an  assignee  of  the  pension,  within  the  six  months. 

WiGHTMAN,  J.y  on  14th  December,  1844,  made  the  following  order,  (a) 
*6751  '*  ^^  ^^  Queen's  Bench.  James  Morris,  plaintifT,  *against  Jo- 
seph Manesty,  Esq.,  defendant.  Upon  reading  the  affidavit  of 
Greorge  Dyson,  I  do  order  that  the  annuity  or  sum  of  100/.  per  annum, 
standing  in  the  defendant's  name  in  the  books  of  the  East  India  Company, 
shall  stand  charged  ^iih  the  payment  of  the  sum  of  216/.  35.  8<f.,  due  to 
the  plaintiff*  upon  the  judgment  signed  in  this  action  on  the  7th  day  of 
December,  1844,  with  interest  thereon,  pursuant  to  the  statute,  unless 

(a)  Under  stat  1  dt  8  Vict  c  110. 

Sect.  14  enacts ;  «  That  if  any  person  against  whom  any  judgment  shall  have  been  entered  up 
in  any  of  her  majesty's  superior  courts  at  Westminster  shall  have  any  government  stodc,  fundi, 
or  annuities,  or  any  stock  or  shares  of  or  in  any  public  company  in  England,  (whether  incor- 
porated or  not,)  standing  in  his  name  in  his  own  right,  or  in  the  name  of  any  person  in  VnA 
for  him,  it  shall  be  lawful  for  a  judge  of  one  of  the  superior  courts,  on  the  application  of  any 
judgment  creditor,  to  order  that  such  stock,  fomis,  annuities,  or  shares,  or  such  of  them  or  such 
part  thereof  respectively  as  he  shall  think  fit,  shall  stand  charged  with  the  payment  of  tht 
amount  for  which  judgment  shall  have  been  so  recovered,  and  interest  thereon,  and  such  order 
shall  entiUe  the  judgment  creditor  to  all  such  remedies  as  be  would  have  been  entitled  to  if 
such  charge  had  been  made  in  his  favour  by  the  judgment  debtor ;  provided  that  no  proceed* 
ings  shall  be  taken  to  have  the  benefit  of  such  charge  until  after  the  expiration  of  aix  calendar 
months  from  the  date  of  such  order." 

Sect  16.  <«  And  in  order  to  prevent  any  person  against  whom  judgment  shall  have  been  ob- 
tained from  transferring,  receiving,  or  disposing  of  any  stock,  funds,  annuitiea,  or  shares  hereby 
authoriied  to  be  charged  for  the  benefit  of  the  judgment  creditor  under  an  order  of  a  judge, 
be  it  further  enacted,  that  every  order  of  a  judge  charging  any  government  stocks,  funds,  or 
annuitiea,  or  any  stock  or  shares  in  any  public  company,  under  this  act  "hall  he  made  in  tbs 
first  instance  ex  parte,  and  without  any  notice  to  the  judgment  debtor,  and  shaU  be  an  order  ts 
ahow  cause  only;  and  such  order,  if  any  government  stock,  funds,  or  annuities  standing  in  the 
name  of  the  judgment  debtor  in  hb  own  right  or  in  the  nanoe  of  any  peraon  in  trust  for  him, 
is  to  be  afiected  by  such  order,  shall  restrain  the  Governor  and  Company  of  the  Bank  of  Eng- 
land from  permitting  a  transfer  of  such  stock  in  the  mean  time  and  until  auch  order  aball  be 
made  absolute  or  discharged ;  and  if  any  stock  or  shares  of  or  in  any  public  company,  standing 
in  the  name  of  the  judgment  debtor  in  his  own  right  or  in  the  name  of  any  person  in  trust 
for  him,  is  or  are  to  be  afiected  by  any  such  order,  shall  in  like  manner  restrain  such  public 
company  from  permitting  a  trander  thereof;  and  (hat  if,  after  notice  of  such  order  to  the  person 
or  persons  to  be  restrained  thereby,  or  in  case  of  corporstions  to  any  authoriied  agent  of  such 
corporation,  and  before  the  same  order  shall  be  discharged  or  made  absolute,  snch  corporatinB 
or  person  or  persons  shall  permit  any  such  tranafer  to  be  made,  then  and  in  such  case  the  co^ 
poration  or  person  or  persons  so  permitting  such  transfer  shall  be  liable  to  the  judgrment  creditor 
for  the  value  or  amount  of  the  property  so  charged  and  so  transferred,  or  such  part  thereof  as  maj 
be  sufi&cient  to  satisfy  his  judgment;  and  that  no  disposition  of  the  judgment  debtor  in  the 
mean  time  shall  be  valid  or  eflfectual  as  against  the  judgment  creditor ;  and  further,  that  unlcsi 
the  judgment  debtor  shall  within  a  time  to  be  mentioned  in  snch  order  show  to  a  judge  of  ens 
of  the  aaid  superior  courts  sofiicient  cause  to  the  contrary,  the  aaid  order  shall,  after  proof  ef 
notice  thereof  to  the  judgment  debtor,  his  attorney  or  agent  be  made  alMolute :  provided  that 
any  such  judge  shsll,  upon  the  application  of  the  judgment  debtor,  or  any  person  interasled, 
hav6  full  power  to  discharge  or  vary  such  order,  and  to  award  such  costs  upon  such  appiiMlisa 
M  he  may  think  fit" 
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*caase  be  shown  before  me,  at  my  chambers^"  &g.,  within  six    pg-^g 
calendar  months.    Dated  the  14th  day  of  December,  1844."  ^ 

Watsofiy  on  behalf  of  John  CoUett,  Esq.,  obtained,  in  this  term,  a  rule 
calling  on  the  plaintiff,  the  defendant,  and  the  directors  of  the  East  India 
Company  to  show  cause  why  the  order  diould  not  be  rescinded.  And 
afterwards,  in  this  term.  Sir  F.  Tbesiger,  SoIicitoNGeneral,  on  behalf  of 
the  East  India  Company,  obtained  a  rule  calling  on  the  plaintiff  to  show 
cause,  &c.,  as  in  the  preceding  rule. 

From  the  affidavits  in  support  of  these  rules,  it  appeared  that  the  di- 
rectors, on  8th  September,  1819,  resolved  that  an  allowance  of  80/.  per 
annum  should  be  granted  to  the  defendant,  in  consideration  of  his  circum- 
stances, and  of  his  being  deprived  of  sight :  and  that,  on  5th  May,  1824, 
they  resolved  that,  in  consideration  as  before,  and  also  of  the  servicer  of 
his  late  father,  an  addition  of  20/.  per  annum  should  be  granted  him. 
That  the  defendant  bad  no  other  allowance,  pension,  or  annuity  from  the 
company.  That,  on  29th  June,  1835,  defendant,  by  indenture,  bargained, 
sold,  assigned,  transferred,  and  set  over  to  Mr.  Collett,  his  executors^  &c., 
the  two  allowances,  and  granted  to  him  the  power  of  attorney  of  the  same 
date,  to  ask,  &c.,  and  receive  both.  That  the  allowances  had  from  time 
to  time  been  paid  to  Mr.  Callett.  That,  save  as  aforesaidv  <^the  said  de« 
fendant  is  not  entitled  to  an  annuity  or  sum  of  100/.  standing  in  his  own 
name  in  the  books  of  the  East  India  Company*"  That  application  had 
been  made  to  the  learned  judge  to  rescind  the  order,  but  he  declined  to 
do  so,  and  recommended  an  application  to  this  court. 

*Hugh  IMU  now  showed  cause  against  both  rules.     The  appli-     r«g77 
cation  is  premature.    The  learned  judge  has  made  no  absolute     '■ 
order,  but  only  a  rule  to  take  effect  if  cause  be  not  shown  in  six  months. 
The  court  will  not  interfere  at  this  stage ;  Brown  v.  Bamfwij  9  M.  &  W. 
^'    [Williams,,  J.    There  Parke,  B.,  said  :  «« If  the  judge  is  desirous  of 
referring  the  question  to  the  court,  his  course  is  to  make  the  rule  ab- 
solute.'']   It  does  not  appear  even  that  notice  of  the  judge's  order  has 
been  served   on  the   defendant,  without  which,  by  sect.  16   of  stat. 
1  &  2  Vict.  c.  110,  it  cannot  be  made  absolute.     In  Rogers  v.  Hollaway^ 
5  M.  &  G.  292,(a)  the  Court  of  Common  Pleas  refused  to  interfere  with 
a  judge's  order  under  sect.  14,  Tindal,  C.  J.,  saying,  ('If  we  entered 
into  the  matter,  it  appears  we  should  have  to  settle  a  complicated  ques- 
^on  of  equity;  and  that  we  cannot  do."    It  would  be  requisite  here  to 
^e  Mr.  Cbllett's  claim  into  consideration,  if  valid :  but  it  is  doubtful 
whether  the  pension  was  assignable  at  all ;  WeUs  v.  Foster^  8  M.  &  W. 
149.  The  plaintiff  canot  know  the  circumstances  under  which  the  assign- 
n^ent  has  been  made,  and  is  therefore  unable  to  establish  his  right  satis- 
bctorily  in  a  proceeding  of  this  kmd  :  it  follows  that  the  court  ought  not 
to  decide  the  point  on  such  an  application.    If,  indeed,  the  plaintiff  were 

(a)  See  Foirlir  ▼.  Ckitn^m,  U  M.  4c  W.  67. 
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not  proceedbg  bona  fide,  the  learned  judge  would  dischaige  hU  ovn 
order :  but  that  is  not  suggested. 

Sir  F,  Therigery  Solicitor-General,  for  the  East  India.  Company,  ccxitrL 
In  Brown  v.  Bamford^  it  seems  that  no  positive  order  had  been  made :  hert 
the  judge  has  done  all  he  can  do  under  sect.  15:  he  could  make 
*fi7R1  *^^  '"^^  absolute  in  any  other  sense.  [Patteson,  J.  I  doubi 
whether  Brown  v.  Bamford  be  correctly  reported.]  Then,  as  to 
the  main  question,  there  are  no  <<  stock,  funds,  or  annuities,"  or  anj 
«  stock  or  shares,"  standing  in  the  defendant's  name,  to  be  charged  by 
this  order  under  sect.  14.  He  had  no  property  at  all  in  the  pension. 
( Wigram  and  Forsyth^  also  for  the  company,  and  Watson  for  CoUett,  were 
not  heard.) 

Per  Curiam.{a)    We  agree  that  this  order  must  be  rescinded. 

Rule  absolute. 

(a)  Lord  Denmtn,  C.  J.,  Patteaon,  Williams,  and  Coleridge,  Ja. 


CHARLESWORTH,  Public  Officer,  ficc.,  against  ELLIS.      7?lurs<fay, 

June  12. 

E.  gtve  a  warrant  of  attorney  aathorizing  the  attorney  to  appear  for  him,  receive  •  dedantios 
in  debt,  and  thereupon  oonfeia  the  action,  or  ax&r  judgment  by  nil  dicit  or  otherwiae.  Judg- 
ment was  signed,  and  execution  issued,  without  any  appearance  bein^  entered  for  defeodaDt. 

Semble,  per  Lord  Denman,  C.  J«,  that  no  appearance  was  necessary.    But 

Htld  that  the  omission  was,  at  most,  an  irregularity,  and  might  be  waived  by  laches. 

And  that  it  was  so  waived,  where  the  warrant  was  executed  on  5th  February,  and  E.  was  tcU 
at  the  time  that  judgment  would  be  entered  up  forthwith,  and  judgment  was  entered  up  on 
6th  February,  seizure  made  under  a  fi.  fa.  on  24th  April,  and  the  goods  sold  on  2d  May,  nA 
the  rule  to  set  aside  was  obtained  on  26th  Moyt 

Though  a  docket  was  struck  against  E.  on  3d  May,  a  fiat  issued  on  6th  May,  and  assignees 
were  chosen  on  22d  May,  on  whose  behalf  the  rule  to  set  aside  wss  obtained. 

Pashley,  in  this  term,  May  26th,  obtained  a  rule  calling  on  the  plain- 
tifr  to  show  cause  why  the  judgment  signed  in  this  cause,  and  the  exe- 
cution issued  thereon,  and  all  subsequent  proceedings,  should  not  be 
set  aside. 

It  appeared  on  affidavit  in  support  of  the  rule,  that,  on  5th  Februaiji 
1845,  defendant  executed  a  warrant  of  attorney,  authorizing  three  altor- 
*fi7Ql  ^^y^  ^^  ^^^  court,  or  *any  of  them,  or  any  other  attorneys  of  the 
^  court,  « to  appear  for  me,"  J.  W.  Ellis,  in  the  Queen's  Bench, 
«  at  any  time,  and  there  to  receive  a  declaration  for  me  in  an  action  of 
debt,  for  the  sum  of  3000/.,  at  the  suit  of"  C.  K.,  or  of  John  Charles- 
worth,  severally  nominated  and  appointed  public  officers  of  a  copartner- 
ship, &c.,  «  and  thereupon  to  confess  the  same  action,  or  else  to  sufler  a 
judgment  by  nil  dicit  or  otherwise  to  enter  up  against  me,  my  executors 
or  administrators,  in  the  same  action,  and  to  be  thereupon  forthwith  eo- 
itered  up  against  me  or  them  of  record  in  the  said  court,  for  the  said  stun 
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of  3000/.,  besides  costs.     And  I,  the  said  J.  W.  Ellis,  do  hereby  autho- 
rize and  empower  you,"  &c.,  (to  release  errors,  &c.) 

Judgment  was  agned  on  the  warrant  of  attorney  on  6th  February,  1845. 
Deponent  had  searched  the  appearance  books  of  this  court,  and  found  that 
no  appearance  had  been  entered  in  the  cause.  A  writ  of  fi.  fa.  issued 
on  the  judgment ;  and,  on  or  about  24th  April,  1845,  the  sheriff  seized 
the  goods  of  plaintiff,  and  removed  them,  and  sold  them  on  2d  May,  1845* 
A  docket  was  struck  against  defendant  on  3d  May,  1845 ;  and  a  fiat 
issued  on  5th  May,  under  which  defendant  was  adjudged  a  bankrupt ; 
and,  on  22d  May,  assignees  were  chosen,  by  whose  direction  this  appfi^ 
cation  was  made. 

From  the  affidavits  in  answer  it  appeared  that,  immediately  before  the 
warrant  of  attorney  was  executed  by  defendant,  namely,  5th  February^ 
1845,  one  of  the  persons  named  therein  as  attorney  stated  to  defendant 
that  judgment  would,  in  pursuance  of  instructions  already  received,  be 
entered  up  forthwith :  and  judgment  was  entered  up  on  6th  February^ 
Defendant  had  stated,  *on  30th  May,  1845,  that  he  had  been  in-  r^gOQ 
formed  on  the  said  5th  February,  and  believed,  that  judgment  ^ 
was  that  day  entered  upon  against  him  on  the  said  warrant ;  and  he  also 
stated  on  May  30th  that,  on  the  said  5th  Febniary,  he  was  informed  by 
his  own  attorney,  and  ^ell  knew,  that  plaintiff  could  issue  execution 
against  his  goods  or  person  on  6ih  February  last  on  such  judgment. 

KnowUs  now  showed  cause.     Supposing  (which  may  be  questionalde) 
that  the  affidavit  shows  no  appearance  to  have  been  entered,  an  appear- 
ance by  the  defendant  is  not  necessary  before  a  plaintiff  signs  judgment 
on  a  warrant  of  attorney.      The  judgment  may  be  signed  forthwith. 
There  is  a  difference  between  signing  judgment  on  a  warrant  of  attorney 
and  on  a  cognovit.     It  might  as  well  be  contended  that  a  writ  of  summons 
was  necessary  here,  as  that  an  appearance  is  so.     There  is  nothing  for  the 
defendant  to  appear  to.     The  point  is  decided  in  Bircham  v.  TiAckefy 
8  Scott,  469,  where  the  court  acted  on  a  previous  decision  in  Kemp  v. 
M(iU}moy  8  Scott,  399.  (a)    But,  further,  even  if  an  appearance  ought  to 
have  been  entered,  the  omission  is  a  mere  irregularity :  and  the  facts  and 
dates  in  the  case  show  a  waiver  by  the  delay.     It  appears  from  WiUiaim 
▼.  Slrahanj  1  New  R.  309,  and  F^n  v.  Kemp,  2  Dowl.  P.  C.  620,  that  a 
party  must  come  promptly  to  set  aside  proceedings  for  such  an  objection^ 
Id  Hawkins  v.  Hassell^  12  M.  &  W.  776,  the  court  in  effect  decided  that 
the  want  of  an  *entry  of  appearance  was  an  irregularity,  which     r*got 
inight  be  waived.     Here,  on  24th  April,  at  all  events,  the  bank-     ^ 
nipt  knew  of  the  judgment  having  been  signed.     When  a  party  has  notice 
of  the  proceeding  in  which  an  irregularity  has  been  committed,  that  is  a 
sufficient  notice  of  the  irregularity  itself;  Grant  v.  Flower,  5  Dowl.  P.  G* 
^19;  Esdmk  v.  Davis,  6  Dowl.  P.  C.  465.     The  assignees,  on  this  kind  of 

(a)  Bee  |u  400,  iM>lff  (103),  where  iZtdUnbon  y.Daly,  4  M.  At  W.  Sbi,  is  cited. 
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application^  have  only  ^e  rights  which,  if  there  had  been  no  bankruptcji 
would  have  belonged  to  the  bankrupt;  RoutUdge  v.  Giles^  2  C.  &  J.  163. 
.    Pashleyj  contra.     Bircham  v.  Tucker  is  reported  only  in  8  Scott,  469: 
the  point  seems  not  to  have  been  much  considered  there,  but  to  haye 
been  assumed,  on  the  suggestion  of  the  master,  as  previously  decided 
in  Kemp  v.  Matthew^  8  Scott,  399.    But  it  is  clear  that,  in  the  latter  case, 
the  point,  though  discussed,  was  not  decided.     On  the  other  hand,  Robertt 
V.  ^purr^  3  Dowl.  P.  C.  551,  seems  precisely  in  point  to  show  that  the 
want  of  appearance  in  a  cause  is  a  radical  defect,  which  renders  ?oid 
every  thing  done  subsequently :  and  there  are  previous  cases  to  the  same 
e£fect.  (a)    Williams,  J.,  says,  in  Roberts  v.  Spurr^  «  The  objection  to  the 
present  proceedings  is  that  they  are  a  nullity.     There  being  no  person  before 
the  court  against  whom  a  judgment  can  be  signed,  the  present  judgment 
must  be  a  nullity."    The  acts  done  by  the  defendant  in  that  case  would 
have  been  a  waiver  of  the  objection  if  it  could  possibly  have  been  waived. 
*6821     [*P^'^Bs^^«  J*    ThsX  was  a  judgment  in  a  suit  commenced  by  writ 
of  summons.]    An  appearance  in  court  must  take  place  in  all  cases 
equally,  before  the  court  can  pronounce  a  judgment.    No  inconvenience 
results  to  the  holder  of  the  warrant  of  attorney  from  enforcing  the  rule. 
The  practical  object  of  a  warrant  of  attorney  is  fully  answered  if  all  the 
steps  in  the  cause  can  be  taken,  as  no  doubt  they  may,  in  a  single  daj. 
At  common  law,  an  actual  personal  appearance  of  the  defendant  in  court 
was  always  requisite.  (6)    The  necessity  of  this  appearance,  and  the  in- 
convenience of  the  common  law  rule,  are  stated  in  die  First  Report  of  the 
Commissioners  on  the  Courts  of  Common  Law,  pp.  85 — 94.     It  was  as 
late  as  stat.  9  &  10  W.  3,  c.  25,  that  defendants^  by  sect.  33,  were  r^ 
quired  to  file  an  appearance  within  eight  days  of  return  of  process,  <«  upon 
penalty  of  5/.  to  be  paid  to  the  plaintiff,  for  which  the  court  shall  imme- 
diately award  judgment,  whereupon  the  plaintiff  may  take  out  execution;" 
ai^d  by  stat.  12  G.  1,  c.  29,  a  plaintiff  was  enabled  to  enter  an  appearance 
for  a  defendant  who  was  in  default.     These  statutory  provisions  show  the 
strictness  of  the  common  law  rule,  that  no  step  could  be  taken  against  a 
defendant  till  he  had  appeared  in  court.     Com.  Dig.  Pleader j  (B 1,)  (C  2,) 
states  the  law  peremptorily.    In  the  warrant  of  attorney  now  in  question,  ac- 
tual appearance  in  court  by  the  attorney  is  the  condition  precedent,  imposed 
in  express  terms.     In  Co.  Litt.  52  b,  it  is  said :  «he  that  hath  but  a  bare 
authority,  as  he  that  hath  a  warrant  of  attorney,  must  pursue  his  authority, 
*6831     *(^^  ^^^  ^^^"  said,)  and  if  he  do  less,  it  is  void."    In  the  note  (^) 
^    fiK)m  Hale's  MSS.  on  this  passage,  it  is  said  :  <<  A.  makes  letter  of 
attorney  to  B.  C.  and  D.,  canjunctim  et  divisim^  to  make  livery.    If  two 
make  livery  it  is  void."    And  in  Co.  Litt.  52  a,  it  is  said :  « If  a  man  be 
disseised  of  Black  Acre  and  White  Acre,  and  a  warrant  of  attomej  if 
made  to  enter  into  both  and  to  make  livery,  there  if  the  attorney  enter  into 

(a)  8ee  Cook  t.  Raven^  1  T.  R.  635;  Venn  ▼.  Cahert,  4  T.  R.  678. 
(6)  Stephen  on  PlMding,  p.  83,  and  note  (A),  6lhed. 
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Slack  Acre   only  and  makes  livery  secundum  formam  cartSy  there  the* 
kwerj  of  seisin  is  void,  because  he  doth  less  than  his  warrant."     The 
note  (9) to  this  passage,  from  Hale's  MSS.,  is:  <<If  there  be  feoflfment  on 
condition  and  letter  of  attorney  to  make  livery  accordingly,  and  livery  is 
made  absolutely,  it  is  void."  (a)    This  objection  could  not  be  waived. 
Hawkins  v,  Hassell  is  distinguishable  on  the  ground  pointed  out  by 
Parke,  B.,  in  the  case  itself,  as  reported  in  1  Dowling  and  Lowndes,  1006, 
1008.     The  defendant's  going  before  a  judge  is  equivalent  to  his  appear- 
ing in  court.     And  Hawkins  v.  Htissell  ended  in  a  reference  to  the  master, 
to  ascertain  whether  the  bill  of  costs  contained  a  charge  for  entering  the 
appearance.     In  WiUiams  v.  SUrahan^  the  court  held  that  the  defendant, 
having  accepted  .a  declaration,  should  not  afterwards  be  allowed  to  object 
to  the  want  of  a  previous  appearance.     The  acceptance  of  a  declaration 
might  well  be  taken  as  an  appearing  at  that  time ,  and,  moreover,  it  may 
be  collected  that  the  Court  of  Common  Pleas  precluded  the  *de-     rnaoA 
fendant  from  taking  the  objection  on  a  principle  like  that  which    *- 
was  here  laid  down  in  Pickard  v.  SearSy  6  A.  &  E.  469 ;  and  therefore  it 
was  unnecessary  to  consider  what  the  efiect  of  the  objection,  if  taken, 
would  have  been.     Fynn  v.  Kemp  and  Grant  v.  Flower  were  cases  of  a 
party  alleging  an  irregularity  and  not  coming  in  what  the  court  thought  a 
reasonable  time.     In  Esdaile  v.  Davis  the  irregularity  was  in  the  endorse- 
ment on  a  capias,  under  which  the  defendant  had  been  taken  in  July,  1833; 
and  he  did  not  apply  for  his  discharge  till  Hilary  term,  1838.     In  such  a 
case  the  irregularity  was  in  the  form  of  the  very  document  on  which  the 
defendant  was  arrested ;  and,  since  the  defendant  necessarily  knew  of  his 
own  imprisonment,  it  was  not  too  much  to  presume  that  he  made  himself 
acquainted  with  the  terms  of  the  process  at  the  time  when  he  was  ar- 
rested.   Besides,  the  rule,  if  taken  to  be  as  laid  down  in  Esdaile  v.  Davis^ 
would  amount  to  this,  that  the  possession  of  means  of  knowledge  is  equiva- 
lent to  actual  knowledge,  a  doctrine  which  has  lately  been  repudiated,  (i) 
But,  in  fact,  the  assignee,  in  the  present  case,  did  come  promptly,  and  no 
waiver  or  laches  of  the  bankrupt  is  shown.     All  that  legally  appears  is, 
that  the  bankrupt  might  reasonably  have  expected  judgment  to  be  signed 
early  in  February.     Nothing  appears  to  show  that  he  did  know  of  its  hav- 
ing been  signed,  even  when  this  motion  was  made.     The  seizure  on  24th 
April  was  followed  by  a  sale  on  2d  May,  a  fiat  in  bankruptcy  *on     r^gon 
Sth  May,  and  an  appointment  of  assignees  on  22d  May.    Now  it 
IB  clear  that  the  bankrupt's  omission  to  move  to  set  aside  this  judgment 
^er  the  issuing  of  the  fiat  ought  not  to  prejudice  the  then  inchoate  rights 
of  the  assignees :  the  interval  between  6th  May  and  22d  May  is  therefore 
no  period  of  laches  that  can  affect  this  application.     It  is  true  that  the 
^^ignees  succeed  only  to  the  right  of  applying  to  the  court,  such  as  the 

M  Bee,  u  to  wamnt  of  attoraej  to  mdBer  jodgment*  Cobboid  ▼.  CkShtr^  4  Man.  it  Gr.  SS. 
W  £efl|r ▼. Sblon,  9  M.  A;  W.  64.    See  S^r^m^crgir  t.  Carr,  3  Man.  dc  Gr.  199    BdL^ 
^«««»«r,  4  Man.  &  Gr  11. 
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bankrupt  had  it  when  the  fiat  issued :  but  at  that  time  no  act  of  waiver  is 
shown ;  and  it  is  too  much  to  say  that  the  possibility  of  the  bankmpf 
having  obtained  knowledge  of  the  seizure  at  some  time  between  24tb 
April  and  5th  May  shall  be  held  a  waiver  of  the  right  to  apply  at  ftie  time 
of  the  fiat.  The  assignees  cannot  compel  the  bankrupt  to  make  affidaTit : 
the  court  therefore  should  not  expect  them  to  show  the  bankrupt's  ignorance 
of  the  irregularity,  but  should  require  the  execution  creditor  to  prove,  by 
direct  evidence,  and  not  mere  hearsay,  that  the  bankrupt  knew  of  the  irregu- 
larity at  some  time  before  the  fiat  issued. 

Lord  Denman,  C.  J.  The  cases  of  Bircham  v.  Tbcfter,  8  Scott,  469^ 
znd' Kemp  v.  Matthew,  8  Scott,  399,  seem  to  me  to  supply  strong  autho- 
rity for  holding  that  an  appearance  was  not  necessary..  It  is  true  that 
those  cases  are  reported  only  in  Scott :  but,  if  they  had  been  considered 
wrong,  they  would  have  probably  appeared  in  the  contemporary  reports 
with  a  note.  At  all  events,  however,  this  is  no  more  than  an  irregularity: 
*6861  ^"^  '  think  it  is  clear  that  *the  bankrupt  must  have  known  that 
^  judgment  was  entered  up  against  him ;  and,  if  so,  he  has  waived 
the  objection. 

Pattesok,  J.     When  a  party  objecting  to  an  irregularity  does  not  come 
promptly,  it  is  for  him  to  show  that  he  had  not  notice. 

Williams  and  Coleridge,  Js.,  concurred.  Rule  discharged. 


DOE  on  the  several  demises  of  GEORGE,  Eari  of  EGREMONT,  and 
GRANT,  against  WILLIAMS  and  HOLE.(a)     Thursday,  June  12. 

In  ejectment  broagbt  by  remaindennan  against  leasee  of  tbe  late  tenant  for  life,  on  tbe  groom! 
tbat  tbe  leaie  waa  granted  under  a  power  not  properly  executed,  the  court  will,  on  molioB, 
order  the  leeeor  of  the  plaintiff  to  give  particulars  of  the  alleged  defects  in  the  execntioiL 

A  RULE  was  obtained  in  this  term,  calling  on  the  lessors  of  the  plaintiff 
to  show  cause  why  they  should  not  deliver  to  the  defendants  or  their  attor* 
ney,  &c.,  particulars  of  the  alleged  defects  in  the  execution  of  the  power, 
on  which  the  lease  or  leases  of  the  premises  in  question,  now  held  by  the 
defendants,  or  either  of  them,  is  or  are  impeached. 

The  rule  nisi  was  granted  on  affidavits  to  the  following  effect.  The 
attorney  for  the  defendants  stated  that  the  defendant  Hole  held  part  of  tbe 
premises  in  question  (situated  in  Somersetshire)  under  a  lease  granted  to 
the  defendants  by  George  O'Brien,  Earl  of  Egremont,  for  a  term  of  ninety- 
mao'i^  nine  years  dependent  on  certain  *lives,  which  were  still  existing. 
That  the  action  was  brought  for  recorery  of  the  premises  by  rea- 
son of  an  alleged  defect  of  power  in  the  lessor  to  grant  the  said  lease. 
That  on  1st  March  last  the  defendants  entered  into  consent  rules  and 
pleaded  not  guilty.  That  particulars  of  the  alleged  defects  had  been  ap- 
plied for  and  refused.    And  that  it  was  absolutely  necessaiy  for  the  de 

(a)  8eo2)ocdiiii.Ior(f£grcmofi/T.5r<pAen«,  6  Q.  8.808,213. 
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fence  of  this  action  that  the  defendant  Hole  should  be  furnished  with 
such  paiticQlars,  without  which  he  could  not  safely  proceed  to  trial.  The 
clerk  to  the  agents  in  London  deposed  that,  on  23d  January  last,  the  attor- 
ii;eys  for  the  lessor  of  the  plaintiff  were  served  with  a  summons  to  show 
cause  at  a  judge^s  chambers  why  the  particulars  in  question  should  not  be 
given.  That  the  application  was  dismissed,  l)ecause  unsupported  by 
affidavit,  but  was  renewed,  January  30th,  on  an  affidavit  of  Williams, 
setting  forth  the  material  facts  and  the  necessity  of  particulars,  and  con- 
taioing  some  statements,  not  now  important,  as  to  a  part  of  the  pre- 
mises held  by  Williams  separately.  That  the  agents  for  the  lessors  of 
the  plaintiflf  objected  to  the  application,  as  calling  upon  them  to  dis- 
close their  title ;  but  the  agents  on  the  other  side  denied  this,  and  urged 
that  the  like  applications  had  been  granted  in  similar  actions  at  the  suit 
of  the  same  lessors :  the  learned  judge,  however,  declined  to  make  the' 
order,  referring  the  defendants,  if  dissatisfied,  to  the  full  court.  That  the 
defendants  were  then  obliged  to  plead,  but  afterwards,  March  3d,  1846, 
renewed  their  application  before  Rolfc,  B.,  and  were  opposed  on  the  ^ 
ground  before  taken ;  and  that  the  learned  judge  inquired  of  the  agents 
for  the  lessors  of  the  plaintiff  if  they  stood  upon  their  title  alone,  and  be- 
ing ^answered  in  the  affirmative,  endorsed  on  the  summons :  «  Re-  r*5Q3 
fused,  lessor  of  plaintiff  undertaking  to  proceed  solely  on  his  title  ^ 
and  not  on  breaches  of  covenant  by  tenant." 

An  affidavit  was  made  on  the  other  side ;  but  it  did  not  state  any  thing 
material  to  this  report. 

M.  Smith  now  showed  cause.(ii)    There  is  no  authority  for  granting  . 
this  application.     The  defendants  are,  in  effect,  setting  up  a  prior  title 
against  the  remainderman,  and  they  use  this  motion  as  a  bill  of  discovery* 
[Patteson,  J.     What  they  ask  here  has  been  constantly  granted.]     At . 
chambers,  and  where  no  opposition  has  been  made :  not  in  court.     [Cole-  * 
&ID6E,  J.     It  has  been  usual  to  order  a  particular  of  forfeitures.] 

Prideaux^  contra.  The  case  resembles  those  of  forfeiture,  but  is  stronger 
on  the  side  of  the  applicants ;  the  ejectment  not  being  grounded  on  a 
breach  of  covenant,  which  may  be  supposed  to  lie  in  the  tenant^s  know- 
ledge, but  on  a  defect,  which  the  lessees  are  wholly  ignorant  of,  in  the 
execution  of  a  power.  They  are  bona  fide  tenants,  and  would  suffer 
great  hardship  if  this  information  were  withheld. 

Lord  Denman,  C.  J.     That  which  the  defendants  ask  appears  to  have 
been  frequently  done,  and  to  be  very  'reasonable.     Perhaps,  when     r«5g9 
they  receive  the  information,  they  may  think  there  is  no  ground 
for  resisting  tlie  action.    At  any  rate  it  is  reasonable  they  should  know 
what  defects  are  reMed  upon. 

Patteson,  Williams,  and  Coleridge,  Js.,  coacurred.     Rule  absolute. 

(a)  One  antv^er  to  the  applicfttion  was,  that  ft  waa  too  late  to  review  the  dectaion  of  a  judg* 
at  chambeia,  a  whole  term  having  intervened.    Thie  olijection  waamet  by  TtlerenoB  to  the  paN 
£ict8  of  the  caae ;  and  the  court  gave  judgment  without  further  notidkig  it. 
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ELWOOD  against  BULLOCK.     Thatiiay,  Jime  12, 

(Aa  to  costs  on  discontinuance.) 

Reported,  6  Q.  B.  411. 


•690]  •TRINITY    VACATION.(a) 

The  QUEEN  against  The  Guardians  of  the  Poor  of  the  TOTNES 

Union.     Fridayy  June  13. 


Aa  order  of  joiliooi  Doder  itet  4  Ac  6  W.  4,  c  76,  s.  27,  for  relieWng  «  piiiper  elsewliere  dm 
in  the  worithouae,  cannot  be  made  without  sttnimoning  the  pertiei  who  will  be  hardened  I7 
each  order  to  show  ceme  why  it  should  not  be  made. 

Where  lueh  relief  ia  to  be  given  in  a  pariah  forming  part  of  a  union,  quart,  whether  the  order 
ahonld  be  addreaaed  to  the  overaeera  or  to  the  guaidiana. 

^Mcrc,  alao,  whether,  in  the  caae  of  auch  a  pariah,  the  order  aufficienUy  ahowa  juriadictioa  nndff 
aect  37,  if  the  juatioea  only  deaeribe  themaelvea  aa  <*two  of  her  majeaty*a  joatioea  of  the 
peaee,  acting  in  and  for  the  county  of  A.  and  uaually  acting  at  B.  within  the  diatrkt  of  tha 
C.  poor  law  union'*  (in  which  the  pariah  liea,)  « in  the  aaid  county." 


Mandabius.  The  writ  recited  that  the  Totnes  Union  in  the  County  DeTon 
was  a  union  formed  under  stat.  4  &  5  W.  4,  c.  76 :  and  that,  by  an  order 
under  the  hands  and  seals  of  two  justices  <>  in  and  for  the  said  county,  and 
usually  acting  for  the  district  wherein  the  said  union  is  situate,"  made 
and  bearing  date  August  22dy  1844,  it  was  on  due  proof  found  and  ad- 
judged, &c. :  the  writ  then  set  out  the  order,  adjudging  that  Elizabeth 
Pering,  of,  &o.,  in  the  said  union,  was  from  old  age  and  infirmity  unable 
to  work,  and  was  entitled  to  relief  in  the  said  union,  and  desired  to  re- 
ceive relief  out  of  a  workhouse ;  that  the  inability  had  been  certified ;  and 
that  the  said  justices  had  directed  the  guardians  forthwith  to  give  relief  to 
the  said  E.  P.  without  requiring  that  she  should  reside  in  any  workhouse ; 
that  the  order  was,  on  the  24th  August,  1844,  duly  served  on  the  guar- 
dians at  their  weekly  meeting  in  the  said  union,  and  delivered  to  their 
chairman ;  and  that  the  guardians,  at  their  stated  meeting,  declined  to 
order  any  such  relief;  that  E.  P.,  at  their  next  weekly  meeting,  on  31st 
*6911  ''^^g^^y  applied  for  relief  under  the  said  order,  and  requested  the 
guardians  to  give  her  relief  without  requiring,  &c.,  but  that  thej 
refused  to  give  it  without  requiring,  &c.,  and  neglected  and  refused  to 
comply  with  the  order,  to  the  great  damage  of  E.  P.,  and  in  contempt,  &c. : 
Wherefore  E.  P.  had  besought  that  remedy  might  be  provided,  &c. :  and 
the  writ  commanded  the  guardians  without  delay  to  obey  the  order  and 
give  relief  to  E.  P.  without  requiring  Aat  she  should  reside  in  any  work* 
li9use,  as  thereby  was  ordered,  or  to  show  cause  to  the  contrary,  &c. 

J  a)  The  eouit  aat  in  Banc  on  Uie  ISUi,  14th,  19Ui,a0di,aiat,  Ud,  STIh,  and  88di  of /mwi 
on  Uie  Sd,  H  ^  and  ^  of  July. 
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Retoni,  setting  forth  the  order,  as  follows.  <<  Devon,  to  wit.  Whereas, 
by  an  act  of  parliament,"  &c.,  (4  &  5  W.  4,  c.  76,)  <«  it  is  amongst  other 
things  enacted  that,"&c.,  (reciting  sect  27:)  (a)  «And  whereas  Eliza- 
beth Pering,  widow,  an  adult  person  of  the  parish  of  Berry  Pomeroy  in 
the  said  county  of  Devon,  cometh  this  day  personally  before  us  Thomas 
Kitson,  clerk,  and  Henry  Cramer  Marsh  Phillips,  whose  hands  and  seals 
are  hereunto  set,  two  of  her  majesty's  justices  of  the  peace  acting  in  and 
for  the  county  of  Devon,  and  usually  acting  at  Paington  within  the  district 
of  the  Totnes  Poor  Law  Union  in  the  said  county,  and  complaineth 
*and  informeth  us  the  said  justices  that  she  the  said  £.  P.  is  aged  r«g92 
77  years  and  upwards ;  that  she  is  the  widow  of  Peter  Pering, 
labourer,  deceased ;  and,  from  old  age,"  &c.,  (stating  her  inability  to 
work,  her  residence  in  the  parish  of  Berry  Pomeroy  in  the  Totnes  Union, 
and  her  title  to  relief  therefrom ;)  « that  she  has  been  in  the  receipt  of  out* 
door  relief  as  a  pauper  of  the  said  parish  of  B.  P.  for  several  years  prior 
and  up  to  or  about  the  month  of  May  last,  when  the  said  relief,  amount- 
ing to  2s.  and  a  loaf  per  week,  was  discontinued  as  she  was  informed  and 
believed,  and  a  workhouse  order  was  thereupon  directed  by  the  guardians 
of  the  said  union  to  be  given  to  her,  and  the  said  order  was  offered  to  her 
by  a  relieving  officer  of  the  said  union,  and  she  declined  to  avail  herself 
of  the  said  workhouse  order  from  a  dislike  to  live  in  the  union  house,  and 
the  said  guardians  had  refused  and  still  do  refuse  to  give,  grant  or  order 
her  relief  out  of  the  said  workhouse,  and  she  desired  to  receive  relief  out 
of  the  said  house ;  that  she  the  complainant  had  been  for  many  weeks 
last  past  supported  by  the  charitable  contributions  of  inhabitants  in  the 
neighbourhood  in  which  she  was  living,  and  she  had  no  means  or  re- 
sources whatever  of  her  own  to  support  herself;  and  therefore  the  said 
complainant  prayed  for  justice  in  the  premises,  and  that  an  order  may  be 
made  on  the  guardians  of  the  said  Totnes  Poor  Law  Union  to  grant  her 
relief  out  of  a  workhouse  :  And  whereas  proof  hath  been  this  day  taken 
before  us  upon  oath  in  support  of  the  said  complaint ;  and  it  doth  appear 
to  us  the  said  justices  that  the  said  E.  P.  is  from  old  age  wholly  unable 
to  work,  and  that  she  hath  desired  and  doth  desire  to  receive  relief  out  of 
a  workhouse,  and  that  the  said  E.  P.  is  lawfully  entitled  to  *re-  r^gao 
lief  in  such  union,  and  desires  to  receive  the  same  out  of  a  work.  ■- 
house,  and  that  you  the  said  guardians  of  the  said  Totnes  Union  have  re- 
fused and  continue  to  refuse  to  give,  order,  and  grant  unto  the  said  £.  P. 

J  a)  Stat  4  dc  6  W.  4,  c.  76,  ••  37,  enacti :  « That  in  any  anion  which  may  be  ftirmad 
er  Uits  act  it  ahall  be  lawful  iar  any  two  of  hia  majeaty'a  juatioea  of  the  peace  unoally  acting 
for  die  diatrict  wherein  auch  anion  may  be  aitoated,  at  their  juat  and  proper  diacretion,  to  diieei 
by  order  under  their  hands  and  aealv,  that  relief  shall  be  gi?en  to  any  adult  person  who  shall 
iam  old  age  or  infirmity  of  body  be  wholly  anaUe  to  work,  without  requiring  that  auch  person 
Aall  leaide  in  any  workhouae :  ProTided  alwaya,  that  one  of  auch  juaticea  ahall  certify  in  auch 
order  of  his  own  knowledge,  that  auch  person  ia  wholly  unable  to  work,  aa  aforeaaid:  and  pro> 
f  ided  further,  Uiat  auch  person  shall  be  lawfully  entiUed  to  relief  in  auch  union,  and  ahall  deaivt 
to  leeetTo  the  «nie  out  of  a  workhouae.** 
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reKef  out  of  a  nvorkhouse :  and  whereas  proof  hath  also  been  made  upon  oilL 
this  day  before  us  that  the  said  E.  P.  is  lawfully  entitled  to  relief  in  the 
said  union  ;  and  I  the  said  Thomas  Kitson,  justice  of  the  peace,  do  hereby 
certify  of  my  own  knowledge  that  the  said  E.  P.  is  from  old  age  wholly 
unable  to  work :  We,  therefore,  the  said  justices  whose  hands  and  seals 
are  hereunto  set,  in  pursuance  of  the  said  statute  in  that  case  made  and 
provided,  do  direct  by  this  our  order  you  the  said  guardians  of  the  poor 
of  the  said  Totnes  Union  forthwith  to  give  relief  to  the  said  E.  P.  without 
requiring  that  the  said  E.  P.  shall  reside  in  any  workhouse.  Given,"  &c. 
(Signed  and  sealed  by  the  two  justices.) 

The  guardians  then  proceeded,  in  their  return,  to  certify,  "that  no 
summons  or  warning  was  issued  by  the  said  T.  Kitson  and  H.  C.  M. 
Hiillips,  or  either  of  them,  or  by  any  other  justice  of  the  peace,  to  us  the 
said  guardians,  or  to  the  churchwardens  and  overseers  of  the  poor  of  ihe 
parish  of  B.  P.  in  the  said  writ  mentioned,  or  to  any  or  either  of  them, 
requiring  us  the  said  guardians,  or  the  said  churchwardens  and  overseers, 
or  £/hy  or  either  of  them,  to  appear  before  the  said  T.  Kitson,  and  H.  C. 
M.  Phillips,  or  any  other  justices,  to  answer  the  complaint  of  the  said  E. 
P.  in  the  said  writ  and  in  the  said  order  mentioned,  or  to  attend  the  hear- 
ing of  the  said  complaint  in  the  said  order  mentioned  ;  and  that  the  said 
hearing  of  the  said  complaint  in  the  said  order  mentioned  was  had,  and 
*6941  ^^^  ^^^^  proof  and  evidence  in  the  said  order  ^mentioned  was 
^  taken,  and  the  said  order  was  made,  by  the  said  T.  K.  and  H.  C. 
M.  P.,  without  any  summons  first  issued  by  them  or  either  of  them,  or  by 
any  other  justice  of  the  peace,  to  us  the  said  guardians,  or  to  the  said 
churchwardens  and  overseers  of  the  said  parish  of  B.  P.,  or  to  any  or 
either  of  them,  touching  or  concerning  the  said  complaint  of  the  said 
E.  P. ;  and  that  neither  we  the  said  guardians  nor  the  said  churchwardens 
or  overseers,  or  any  or  either  of  them,  were  ever  summoned  or  required 
by  any  justice  of  the  peace  to  attend  the  hearing  of  the  said  complaint 
or  to  answer  the  same  ;  nor  were  we  the  said  guardians  or  the  said 
churchwardens,  &c.,  <<or  any  or  either  of  them,  present  at  the  making  of 
the  said  order  or  at  the  taking  of  the  evidence  on  which  the  same  was 
made,  nor  any  person  on  their  or  our  behalf." 

The  return  finally  certified  that  Berry  Pomeroy  was  a  parish  which 
maintained  its  own  poor,  and  had  churchwardens  and  overseers,  (naming 
those  who  were  in  office  for  the  current  year  and  at  the  time  of  making 
the  order  :)  that  the  several  parishes  of  the  union  were  and  always  bad 
been  distinct  for  the  purpose  of  settlement,  and  did  not  raise  funds  in 
common  for  the  relief  of  the  poor,  but  that  each  was  separately  chargeable 
with  the  expense  of  its  own  poor,  whether  relieved  in  or  out  of  the  unioa 
workhouse  :  And  that  the  guardiiins,  both  before  and  since  the  making 
of  the  order  in  question,  offered  relief  to  E.  Pering  in  the  workhouse  of 
the  union,  which  she  refused. 

Demurrer  by  E.  Pering :  and  joinder  by  the  guardians. 
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Waisan^  for  the  crown.    The  chief  objections  to  this  return  are  under- 
stood to  be :  1.  That  the  order,  under  *sect.  27,  should  have  been    r«/*Q« 
directed  to  the  parish  officers  of  Berry  Pomeroy.     But  the  clause     *- 
speaks  of  an  order  to  be  made  <<  in  any  union :"  and,  by  sect.  54,  the 
power  of  giving  and  directing  relief  in  any  parish  which  is  under  guar« 
dians  is  vested  in  the  guardians  exclusively,  except  in  two  specified 
cases,  of  which  this  is  not  one.     The  order,  therefore,  is  properly  made 
on  those  who  have  the  power.    2.  That  the  justices  had  no  power  to 
order  out-door  relief,  the  guardians  having  made  an  order  for  relief  in 
the  workhouse.     But  this   argument  would,  in  effect,  annul  sect.  27. 
3.  That  the  guardians  or  overseers  ought  to  have  been  summoned  before 
the  order  was  made.    It  is  true  that  every  man  is  entitled  to  be  heard 
before  he  is  condemned  ;  but  that  principle  does  not  extend  to  the  grant- 
ing of  an  order  for  relief.    Orders  of  removal  are  made  without  summon- 
ing  the  officers  of  the  parish  which  is  to  be  charged.     [Colgrkdge,  J. 
There  the  law  provides  that  they  shall  have  notice  before  they  can  be 
actually  affected.]    The  notice  is  not  till  after  adjudication.     There  are 
no  words  in  sect.  27  directing  any  notice  or  summons  ;  nor  does  the  na* 
ture  of  the  proceeding  call  for  it.     The  proviso  that  one  justice  shall  cer* 
tify  the  inability  on  his  personal  knowledge  shows  that  there  was  no 
intention  to  let  in  a  conflict  of  evidence.     The  effect  of  a  summcms  would 
be  delay,  where  the  proceeding  ought  to  be  prompt.     And  the  order,  if 
granted,  subjects  no  one  to  any  real  grievance.     [Coleridge,  J.    Does 
the  act  give  any  appeal  ?]     Sect.   103  provides  for  an  appeal  ^(  if  any 
person  or  persons  shall  find  himself,  herself,  or  themselves  aggrieved  by 
any  order  or  conviction  ;"  but  it  may  perhaps  be  a  question  whether  that 
applies  to  the  present  case.     [Coleridge,  J.    Do  the  words  «<  person  or 
persons"  properly  describe  guardians  f    The  *interpretation  clause     r«ggg 
seems  to  treat  them  as  a  class  under  their  name  of  office.]    4.  That 
the  justices  do  not  appear  by  the  order  to  be  <<  usually  acting  for  the  dis- 
trict"  wherein  the  union  is  situate,  as  sect.  27  requires.     But  the  words 
are  equivalent.     [Lord  Denman,  C.  J.     We  have  no  means  of  knowing 
this  from  what  is  before  us.     Why  cannot  they  follow  the  words  of  the 
statute  f    Patteson,  J.     There  is  no  such  thing  as  the  «  district  of  the 
Totnes  poor  law  union,"  that  we  know  of.]     It  is  not  clear  that  the  jus- 
tices, in  such  an  order  as  this,  need  make  any  statement  as  to  the  district 
for  which  they  act.      (Other  objections  were  mentioned,  but   not  dis- 
cussed.) 

M.  Smithy  contri.  1.  Sect.  27  does  not  direct  that  die  order  shall  be 
addressed  to  the  guardians ;  and  this  is  a  case  of  the  same  nature  as  those 
excepted  ones  in  sect.  54,  where  the  overseer  is  required  to  act.  [Pat- 
teson, J.  Those  are  cases  of  urgent  necessity.]  Sect.  95  imposes  a 
penalty  in  case  any  overseer,  assistant  overseer,  master  of  a  workhouse, 
or  other  officer  of  any  parish  or  union,  shall  wilfully  disobey  the  orders  of 
ibices  and  guardians  in  carrying  the  orders  of  commissioners,  &c.,  or 
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the  provisions  of  this  act,  into  execution :  therefore  an  overseer  disobey- 
ing an  order  for  out-door  relief  would  be  punishable  ;  and,  by  sect.  103, 
he  would  have  an  appeal.    If  the  order  is  made  on  guardians  and  dis- 
obeyed, there  is  no  penalty  or  appeal.     [Lord  Denman,  C.  J.    It  is  not  a 
subject  of  appeal :  the  whole  is  a  matter  almost  of  domestic  superintend- 
ence.    Patteson,  J.    Who  is  to  fix  the  amount  of  relief?    No  discretion 
seems  to  be  vested  in  the  overseers.]     They  must  use  a  discretion,  sub- 
ject to  control  when  they  pass  their  accounts.     [Patteson,  J.     If  the 
order  is  on  the  guardians,  the  discretion  remains  in  the  proper  hands.]    In 
^6971     ^^^^^^  ^^  emergency,  the  'overseers  clearly  have  it.     [Pattesok,  J. 
There  they  are  expressly  bound  to  give  the  relief;  but  they  do  not 
give  it  in  money.    And  sect.  54  enacts  that  <<  it  shall  not  be  lawful"  for 
them  <<  to  give  any  further  or  other  relief  than  shall  be  ordered  by  the 
guardians,  except  in  the  cases  of  emergency  specified.]    2.  The  decision 
on  this  objection  must  depend  upon  the  result  of  the  others.     3.  The 
parties  on  whom  the  order  was  to  be  made  should  have  been  summoned 
before  the  justices,  especially  if  there  is  no  appeal.     If  the  proceeding 
were  against  an  individual,  he  would  clearly  be  entitled  to  a  hearing,  on 
the  general  principle  laid  down  in  Painter  v.  Liverpool  Gas  Company^ 
3  A.  &  E.  433,  and  other  cases.     [Coleridge,  J.     Is  there  any  instance 
in  which  the  act  directs  guardians  to  be  summoned  i    Patteson,  J.   Must 
a  summons  be  sent  to  the  guardians  of  a'  whole  union  ?]    There  is  no 
reason  that  it  should  not.  And  it  would  be  very  inconvenient  that  two  jus- 
tices should  have  the  power  of  making  orders  ex  parte  to  any  extent. 
[Coleridge,  J.     The  question  of  inability  to  work  is  at  all  events  decided 
by  the  certificate  of  one  justice.]    Evidence  may  be  required  beyond 
that.     The  adjudication  that  the  pauper  is  entitled  to  relief  in  the  union 
involves  the  question  of  chargeability,  and  tends  to  cast  a  burden.  [Cole- 
ridge, J.     As  soon  as  any  thing  was  given,  no  doubt,  parish  officers  might 
examine  the  pauper  and  appeal,  both  as  denying  the  chargeability  and  as 
disputing  the  settlement.     Patteson,  J.     Stat.  9  G.  1,  c.  7,  s.  1,  enacted 
that  no  justice  should  order  relief  to  a  pauper  till  oath  were  made  before 
such  justice  of  some  reasonable  cause,  and  of  refusal  by  the  parish  to 
relieve,  nor  until  he  should  have  summoned  two  of  the  overseers  to  show 
*6981     ^^^^  ^^y  ^relief  should  not  be  given,  and  the  person  summoned 
should  have  been  heard  or  made  default  to  appear.]    That  pro- 
ceeding may  as  reasonably  be  required  in  the  present  case.    (He  was 
then  stopped  by  the  court.) 

Lord  Denman,  C.  J.  I  think  the  third  objection  must  prevail.  The  object 
of  an  application  for  this  kind  of  order  is  clearly  to  affect  the  interest  of 
persons  in  some  way ;  and  they  should  have  an  opportunity  of  meeting  it. 
It  is  true  that,  under  sect.  27,  the  inability  is  to  be  shown  by  certificate  of 
one  of  the  justices ;  but  the  magistrate  might  give  that  certificate,  and 
with  bon&  fides,  in  a  case  where  the  guardians,  if  called  upon  to  show 
eausBi  might  convince  the  justices  that  there  was  no  ground  for  granting 
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'an  order.  Where  a  proceeding  is  moved  for  by  which  some  party  is  to  be 
a£fectedy  he  oug^t  to  have  an  opportunity  of  sho^nng  cause. 

PATTE8ON9  J.  If  it  was  right  at  the  time  of  passing  stat.  9  G.  l,  c.  7, 
when  all  persons  received  out-door  relief,  that  none  should  be  granted  tOl 
the  overseers  had  been  summoned  to  show  cause,  the  power,  now  an  exr 
traordinary  one,  of  directing  such  relief  ought  not  to  be  exercised  without 
first  summoning  those  on  whom  the  order  is  to  be  made. 

WiiJ4AM8,  J.  Mr.  Watson  seemb  to  contend  that,  in  cases  of  this  kind, 
parties  should  be  called  upon  to  show  cause  only  where  a  penalty  or  a 
direct  burden  is  to  be  imposed :  but  his  argument  admits  a  principle  which 
applies  here ;  for  the  distinction  which  he  would  draw  turns  merely  on  the 
amallness  of  the  additional  burden  created  by  this  mode  of  relief;  and 
that  is  not  sufficient  to  exclude  the  general  rule.  It  is  safest  and  most 
^consistent  with  principle  that  there  should  be  a  summons  before  r*g9Q 
the  order  is  made.  '' 

Coleridge,  J.  The  principle  ought  to  prevail,  though  its  adoption  be 
not  expressly  required.  Wherever  the  interest  of  a  party  is  to  be  affected 
by  an  order  of  magistrates,  he  ought  to  have  the  opportunity  of  contesting 
it.  The  title  to  relief  involves  two  important  questions,  of  chargeability 
and  of  settlement ;  and  this  makes  it  reasonable  tliat  the  party  interested 
in  disputing  the  relief  should  be  heard.-  As  for  the  inability  to  work, 
either  it  must  be  decided  by  the  mere  certificate  of  a  single  magistrate,  or 
both  must  exercise  their  discretion.  In  the  latter  case  both  must  satisfy 
themselves  as  to  the  foct.  If  the  one  who  does  not  certify  must  receive 
evidence,  the  case  is,  in  effect,  the  same  as  if  both  were  required  to  do  so. 
But  even  the  magistrate  who  certifies  ought  to  have  evidence  before  him. 
He  may  believe  in  the  inability ;  but  the  applicant  may  be  an  impostor* 
It  is  consbtent  with  the  statute  that  the  justice  should  certify,  not  only  on 
his  previous  personal  knowledge,  but  from  that  which  he  has  when  the 
case  has  been  inquired  into.  Judgment  for  the  Crown.(a) 

(a)  Wfttaon,  at  the  oanclmioa  of  tha  caie,  nierrad  to  the  form  in  4  Burn's  Just  1867* 
(S9th  ed.)  Appendix  II.  63. 

•MURRAY  against  the  QUEEN.     Friday^  June  13.  [♦700 

(In  Error.) 

Tine  eourt,  on  motion  end  leuonaUe  grounds  shown  bj  affidaf it,  permitted  the  plaintiff  in 
error  in  s  criminal  case  to  assign  errors  without  atten^ng  in  person. 

In  an  indictment  for  bigamy  under  stat  86  G.  3,  &  67,  s.  1,  (and  see  stat  9  G.  4,  c.  31,  s. 
tS,)  STerments  that  the  defendant  married  A.  and  afterwards  feloniously  took  to  wife  and 
was  married  to  C,  *the  said  A.  his  former  wift  being  then  alive**  sufficiently  charges  the 
ofience,  without  any  farther  allegation  that  the  defendant  was  still  married  to  A.  when  ihe 
alleged  olienoe  was  committed. 

lodgment,  after  oonnction  on  such  indictment,  that  the  defendant  be  transported,  &«.,  to  each 
place  as  his  majesty,  with  the  advice  of  his  privy  council,  shall  think  fit  to  declare  and 
appoint  pursuant  to  the  ttatuU  in  such  case  made  and  provided,  was  held  good  on  writ 
Off  erfof • 

EnROfR  from  the  session  of  jail  delivery  at  the  Old  Bailey.  The  writ 
flC  errpr  was.  directed  <<  To  our  justices  and  judges  assigned  to  hear  and 
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determine  divers  treasons,  murders,  &c.,  u  committed  witbin  the  cHy  of 
London  and  county  of  Middlesex^  and  those  parts  of  our  counties  of 
Essex,  Kent  and  Surrey,  which  are  mentioned  and  enumerated  in  an  act," 
&c.  (4  &  5  W.  4,  c.  36.)  It  recited  complaint  made  of  error  in  the  record 
and  process,  and  in  the  giving  of  judgment  in  a  certain  indictment,  &c., 
found  at  the  general  quarter  session  for  Middlesex,  at  the  session  bouse 
for  the  said  county,  and  on  which  indictment  a  conviction  took  place  at 
the  delivery  of  the  King's  jail  at  Newgate,  bolden  for  the  county  of  Mid- 
dlesex, at  Justice  Hall  in  the  Old  Bailey,  &c.  The  record  showed  lliat 
die  defendant  below  (then  named  Lathropp,  now  Murray)  had  been  con- 
victed of  felony,  and  received  judgment  of  seven  years'  transportation,  at 
the  Old  Bailey  sessions  for  Middlesex,  January,  1815,  on  the  following 
indictment. 

M  Middlesex.  The  jurors,''  &c.  «  That  Robert  William  Felton  La- 
thropp, late  of,"  &e.,  "on,"  &c.  (12th  June,  37  G.  3,)  «at  the  city  of 
Londonderry  in  the  kingdom  of  Ireland,  tock  to  wife  one  Alicia  Marshall, 
«^Q,-t  and  to  *the  said  Alicia  M.  then  and  there  was  married.  And  that 
the  said  R.  W.  F.  Lathropp  afterwards,  to  wit,  on,"  &c.  (25th 
August,  41  G.  3,)  <«  with  force  and  arms,  at  the  parish  of  St.  Marylebone 
aforesaid  in  the  county  of  Middlesex  aforesaid,  feloniously  took  to  wife  one 
Catharine  Clarke,  spinster,  and  to  the  said  Catharine  C,  on  the  same  day^ 
and  in  the  year  last  aforesaid,  at  the  parish  of  St.  M.  aforesaid,  in  the 
county  of  M.  aforesaid,  was  married,  the  said  Alicia,  his  former  wife, 
being  then  alive  ;  against  the  form  of  the  statute  in  that  case  made  and 
provided,  and  against  the  peace,"  &c. 

Tiie  record  stated  the  judgment,  (after  prayer  and  allowance  of  beneiit 
of  clergy,)  as  folbws.  "It  is  considered  and  adjudged  by  the  court  here 
that  the  said  R.  W.  F.  Lathropp  be  transported  beyond  the  seas  for  the 
term  of  seven  years  to  such  place  as  his  majesty  with  the  advice  of  his  privy 
council  shall  think  fit  to  declare  and  appoint  pursuant  to  the  statute  in  such 
case  made  and  provided ;  and  the  said  R.  W.  F.  Lathropp  is  forthwith 
committed,"  &c. 

The  errors  specially  assigned  (a)  will  appear  sufficiently  by  the  argu- 
ment. 

(a)  Q,  T.  White,  in  last  Eaater  term,  ^April  24tbO  rooired  that  the  attendtnoe  of  the  plain- 
tifl*  in  error  to  aarign  erron  io  person  might  be  diapenasd  with.  The  motion  waa  mude  on 
afBdavithy  the  attorney  for  the  plaintiff  in  enor,iitating  that  the  party  waa  transpoited  to  New 
tiouth  Walca  in  pnrsuanoe  of  hie  sentence,  and  underwent  the  whole  punishment.  That  the 
first  marriage  was  celebrated  in  Ireland  by  a  preshylerian  dissenting  minister,  (see  R^ina  v 
MHlf,  1 0  CI.  A;  Fin.  ft34,)  and  that  stat.  5  A;  6  Vict,  c  1 1  a,  a.  3,  had  ••  estaliUshed  the  lesality" 
of  the  second  marrisge.  That  the  deponent  had  known  the  plaintiff  in  ^rror  before  his 
transportation,  and  corresponded  with  him  since,  from  which  correspondence,  and  from  reporti 
of  the  trial,  he  had  learnt  the  facta  not  within  bia  peiaonal  knowledge  which  ar*  above  stated' 
And  that  the  plaintiff  in  error,  **  from  the  time  of  hia  firat  going,  aa  a  transport  Co  ^iew  Soalh 
Wales,"  ••  hath  remained  in  that  country,  and  during  his  reaidenoe  there  has  establislied  and  is 
now  eniraged  in  the  publication  of  a  periodical  paper  aa  proprietor  and  ediU>r,  and  couMI  not 
leave  Holwrt  Town  to  come  over  to  ESngland  withool  aoalaiiMif  feiy  eeriona  luaarw  and  this 
deponent  further  saith  that  he  verily  hsiievw  the  aaid  plaintiff  In  error  to  have  attained  the  Sttik 
or  67th  year  of  his  age;  mA  tfMtte  btth  beeo  inlvaed  by  him,  during  tito  coneapoadeaoi 
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*  G.  T.  WhUef  for  the  plaintiff  in  error,  defendant  below.  First,  r*^M 
the  indictment  is  bad,  because  it  does  not  aver  that,  at  the  time 
of  the  second  marriage,  the  defendant  was  still  married  to  his  first  wife. 
The  enactments  in  force  as  to  bigamy,  at  the  time  of  this  conviction,  were 
flftat.  1  Ja.  1,  c.  11,  s.  1,  and  stat.  35  G.  3,  c.  67,  s.  1 :  and  the  definition 
of  bigamy  by  those  clauses  was,  <Mf  any  person  or  persons,"  ^^  being  mar'- 
tied  J  or  which  hereafter  shall  marry,  do  at  any  time,"  &c.,  «  marry  any 
person  or  persons,  the  former  husband  or  wife  being  alive."  The  pre- 
amble of  the  former  statute  recites  that  «<  evil  disposed  persons  being  mar- 
lied,  run  out  of  one  county  into  another,  or  into  places  where  they  are  not 
known,  and  there  become  to  be  married,  having  another  "^husband  r^-^Qo 
or  wife  living."  [Colebidge,  J.  The  words  «  being  married," 
followed  by  the  words  «  or  which  hereafter  shall  marry,"  are  inserted  only 
to  give  a  retrospective  effect.]  They  are  commented  upon  as  material  to 
the  description  of  the  offence  in  3  Inst.  88.  The  indictment  in  Porter^s 
Case,  Cro.  Car.  461,  and  The  Duchess  of  Kingston's  Case^  20  How.  St.  T. 
355,  369,  have  them.  In  Regina  v.  MUk,  10  CI.  &  Fin.  534,  688,  where 
the  indictment  was  framed  upon  the  act  for  Ireland,  10  G.  4,  c.  34,  s.  26, 
(which  is  the  same,  in  the  material  parts,  as  stat.  9  G.  4,  c.  31,  s.  22,)  (a) 
TiNDAL,  C.  J.,  comments  upon  the  words  <<  being  married,"  founding  a 
part  of  his  ai^ument  on  the  conclusion  that  these  and  the  subsequent 
words,  <<  marry  any  other  person,"  <<  must  of  necessity  point  at  and  de* 
note  marriage  of  the  same  kind  and  obligation."  Before  the  passing  of 
stat.  9  G.  4,  c.  31,  the  words  showing  continuance  of  the  first  marriage 
appear  to  have  been  sometimes  omitted :  2  Stark.  Crim.  PL  434,  435,  2d 
ed.,  3  Chit.  Crim.  L.  721,  2d  ed. :  but,  since  that  time,  the  course  of  pre- 
cedents has  been  otherwise.  In  Arch.  Crim.  Pi.  629,  10th  ed.,  the  proper 
form  appears.  And  the  principles  of  pleading  require  that  the  continu-r 
ance  of  the  original  marriage,  a  fact  essential  to  the  offence,  should  appear. 
[Williams,  J.  You  say  the  indictment  must  negative  the  supposition  that 
the  first  marriage  was  dissolved.]  It  must.  The  words  <^bis  TtjQA 
former  wife  being  then  alive"  *do  not  supply  the  necessary  fact 
that  he  was  still  married  to  her ;  and,  ia  an  indictment,  <<  the  want  of  a  direct 

■IbreMid,  and  which  iDlbrmatiAn  this  deponent  Terily  believes  to  be  true,  that  he  hath  recentlj 
been  attacked  by  paralysisi  and  that  his  return  to  this  country  could  not  be  made  by  hira  with* 
oat  danger  to  his  heallh,  and  the  probability  of  fresh  paralytic  attacks  ensuing  therefrom.'* 

Another  affidavit  stated  that  the  deponent  had  made  inquiries  for  the  prosecutor  of  the  in- 
dictment and  his  attorney  for  the  purpose  of  serving  them  with  notice  of  the  fiat  and  writ  of 
error,  but  had  reason  (which  he  stated)  for  believing  that  both  were  dead.  And  that  he  had 
•erved  notice  of  the  fiat  and  writ  of  error,  and  of  this  motion,  on  the  solicitor  to  the  treasury. 

The  court,  (Lord  Den  man,  C.  J.,  Patteaon,  WiUiams»  and  Wightman,  Js.,)  after  conference 
with  the  master  of  the  crown  office,  said  the  application  was  reasonable  and  might  be  granted. 
The  assignment  of  errora  on  the  record  began :  **  And  now,  that  is  to  say,  on,"  dtc,  *'in  this 
same  term,  before  our  s>iid  lady  the  queen  at  Westminster,  cometh  the  said  R.  W.  F.  Lathropp 
Murray  by  Thomas  Richings  hu  attorney,  and  saith,"  dec 

(a)  Stat  9  G.  4,  c  31,  ^Ibr  consolidating  and  amending  the  statutes  in  England  relative  to 
offisDces  against  the  person,  )  enacts,  (s.  S2,)  **  that  if  any  person,  being  married,  shall  many 
■ny  other  perKm  during  the  life  of  the  former  husband  or  wife,"  he  or  she  •'  shall  be  guilty  of 
ttooy,"  and  being  convicted  thereof,  ahall  be  liable  to  be  transported  beyond  the.  seaa  for  th* 
tarm  of  eeven  years,  or  to  be  tmpriioiied,'*  &e. 
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allegation  of  any  thing  material  in  the  description  of  the  substancei  nature, 
or  manner  of  the  crime,  cannot  be  supplied  by  any  intendment  or  impli- 
cation whatsoever;''  4  Hawk.  P.  C.  31,  7th  ed.,  b.  2,  c.  25,  s.  60 ;  in 
which  section  and  s.  61,  several  illustrations  are  given.  The  present  case 
is  analogous  to  those  in  which  it  has  been  held  that  a  party  who  pleads 
title  under  a  tenant  for  life  must  show  the  continuance  of  the  life :  Note 
(8)  to  Thursby  v.  Plant,  1  Wms.  Saund.  235  a,  6th  ed. ;  Fryer  v.  Coamis, 
11  A.  &  E.  403;  Dayrett  v.  Hoare,  12  A.  &  £.  356.  The  presumption 
as  to  continuance  of  life  is  not,  in  a  material  degree,  stronger  than  the  pre- 
sumption as  to  continuance  of  marriage.  An  indictment  on  a  statute  is 
not  good  unless  it  brings  the  case  within  all  the  essential  words  of  the  sta- 
tute; 4  Hawk.  P.  C.  67,  b.  2,  c.  25,  s.  110.  It  may  be  contended  here 
that,  whether  the  words  «<  being  married"  in  stat.  35  G.  3,  c.  67,  s.  1,  do 
or  do  not  necessarily  imply  continuance  of  the  marriage,  it  is  sufficient  to 
allege  the  offence  in  the  language  of  the  statute ;  but  this  is  not  so.  The 
indictment  must  furnish  all  the  ingredients  of  a  legal  offence,  though  the 
statute  may  omit  some ;  Rex  v.  M^Crregor,  3  B.  &  P.  106  ;  S.  C.  Russ.  & 
Ry.  23.  And  Fletcher  v.  Calthrop,  6  Q.  B.  880,  was  lately  decided  here 
on  the  same  principle,  in  the  case  of  a  conviction.  It  would  be  consistent 
with  the  allegations  here  that,  before  the  second  marriage,  the  marriage  in 
Ireland  might  have  been  dissolved  or  declared  void  by  the  sentence  of  an 
ecclesiastical  court  in  that  country;  in  which  case  the  proviso  of  stat. 
*7051  1  "^^^  ly  c*  I^>  8.  3,  ^would  have  prevented  the  penal  clause  from 
attaching,  or  that  a  divorce  might  have  been  granted  by  authority 
of  parliament  without  such  sentence,*as  was  done  in  the  case  of  the  Earl 
of  Macclesfield,  cited  in  2  Bum's  Ecc.  L.  503  c,  (Phillimore's  ed.,)  note 
(d),  tit.  Marriage^  X.  4.  [Colebidge,  J.  The  offence,  by  stat.  35  G.  3, 
c.  67,  s.  1,  is,  if  any  person  do  marry,  «the  former"  «  wife  being  alive." 
Why  has  not  the  word  «  wife"  as  extensive  a  meaning  in  an  indictment 
as  in  the  statutes  ?]  The  word,  in  an  indictment,  cannot  be  taken  to  im- 
ply that  the  parties  are  still  man  and  wife. 

Secondly,  the  judgment  is  erroneous  in  awarding  transportation  pursuant 
to  the  <(  statute  in  such  case,"  &c.,  instead  of  «  statutes."  Stat.  35  G.  3, 
c.  67,  s.  1,  enacted  that  persons  found  guilty  of  bigamy  should  <<  be  subject 
and  liable  to  the  same  penalties,  pains,  and  punishments,  as,  by  the  laws 
now  in  force,  persons  are  subject  and  liable  to  who  are  convicted  of  grand 
or  petit  larcency."  Those  laws  were  stat.  4G.  1,  c.  11,  s.  1,  which  ena- 
bled the  courts  to  order  that  persons  convicted  of  grand  or  petit  larcencj 
should  be  sent  to  some  of  the  colonies  and  plantations  in  America  for  seven 
years,  and  stat.  19  G.  3,  c.  74,  which,  by  sect.  1,  gave  power,  in  the  ease 
of  any  person  convicted  of  larceny  or  any  other  crime  punishable  with 
transportation,  to  order  that  such  person  should  be  tranq)orted  to  parts  . 
beyond  the  seas,  other  than  America.  This  sentence,  therefore,  is  grounded 
on  three  statutes,  and  the  reference  to  one  only  is  bad ;  Begina  v.  ^dam% 
Car.  &  Marsh.  299, 300.    [Coleridge,  J.    The  punishment,  in  that  case, 
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was  entirely  given  by  the  lat*er  of  two  statutes.     Here  no  authority  to 
punbh  was  *(lerive(l  from  any  act  but  35  G.  3,  c.  67,  s.  1 :  and     r»7Q^ 
the  language  there  used  is  only  a  short  mode  of  stating  what  the 
punishment  under  that  statute  is.] 

Waddingtony  contra,  was  stopped  by  the  court. 

Lord  Denman,  C.  J.  There  is  no  doubt  in  this  case.  I  at  first  thought 
that  the  form  of  indictment  before  us  had  been  the  constant  one :  it  seems, 
however,  that  in  some  indictments  the  conclusion  of  law,  that  the  parties 
formerly  married  have  continued  so,  is  expressly  stated.  But,  if  that  results 
from  all  the  facts  of  the  case,  it  is  enough  to  state  these.  If  it  is  reason- 
able that  the  indictment  should  negative  any  dissolution  of  the  marriage,  it 
may  as  well  be  required  that  the  prosecutor  should  deny  that  the  statute  was 
repealed.  As  to  the  form  of  judgment,  I  think  if  the  court  had  authority  to 
pronounce  the  sentence  it  was  not  necessary  to  refer  to  the  statute  at  all :  but 
at  any  rate  the  form  is  sufficient ;  for  the  sentence  proceeds  only  on  one  statute. 

Patteson,  J.  As  to  the  indictment,  I  think  the  words  used  are  suffi- 
cient. «  Being  married,"  in  stat.  3&0.  3,  €.  67,  s.  1,  relates  only  to  the 
time  of  passing  the  statute.  Then  the  other  statutory  words  a»e  properly 
followed.  The  wife  is  alleged  to  be  still  alive^  Are  we  to  presume  a  di- 
vorce ?  As  to  the  second  point :  the  judgment  does  not  mean  that  the 
sentence  is  according  to  a  statute ;  the  meaning  is  that  the  defendant  shall 
be  transported  to  such  place  as  his  majesty  shall  appoint  pursuant  to  the 
statute ;  that  is  stat.  24  G.  3,  c.  56,  s.  1,  which  enabled  the  king  ^<  by  and 
with  the  advice  of  his  privy  council,  to  declare  and  appoint  to  *what  r«7A7 
place  or  places,"  within  or  out  of  his  dominions,  offenders  con- 
victed of  grand  or  petty  larceny,  &c.,  should  be  transported. 

Williams,  J.  The  argument  for  the  plaintiff  in  error  would  make  it 
necessary  to  negative  all  the  prorisoes  of  stat.  1  Ja.  1,  c.  11.  The  word 
"wife"  is  sufficiently  well  understood  ;  and  to  suppose,  when  it  is  used» 
that  a  divorce  may  have  taken  place,  is  contradictory  to  the  term  itself. 
As  to  the  sentence :  mention  of  a  statute  was  unnecessary ;  but  the  act 
referred  to  was  that  of  24  G.  3^  c.  56,  s.  1,  regulating  transportation. 

Coleridge,  J.  It  cannot  be  said  that  this  indictment  does  not  follow 
the  words  of  the  statute.  It  is  true,  as  was  held  in  Fletcher  v.  Callhrop^ 
6  Q.  B.  880,  that,  where  the  statute,  if  pursued  literally,  does  not  show  an 
offence,  the  indictment  or  conviction  must  supply  the  necessary  averment 
^»  in  the  case  of  fishing  in  a  water,  a  conviction  must  show  that  the  act 
was  done  without  the  owner's  consent,  though  the  statute  proceeded  upon 
does  not  notice  that  circumstance:  Rex  v.  Cordertj  4  Burr.  2279.  But  here 
the  statute  does  sufficiently  describe  the  material  circumstance  by  the  words 
"  the  former"  «  wife  being  alive."  If  that  pointed  out  only  the  individual, 
Without  reference  to  the  status,  the  argument  for  the  plaintiff  in  error  would 
be  well  founded :  but  the  term  «  wife"  means  a  person  who  really  waf 
niarried  to  the  defendant  and  must  be  taken  to  imply  that  she  still  is  so. 

Judgment  affirmed* 
voi*.  vu.  61  2  L  2 


708  Pargeter  v.  Harris.  T.  V.  1845. 

»708J    •RICHARD  PARGETER,  SUSAN  PARGETER,  and  ELIZA 

PARGETER,  against  JAMES  HARRIS. 

Covenant  Declaration  that,  by  indenture  between  plaintifls  and  A.,  nnoe  deccaaed,  of  fint 
part,  B^  therein  deacribod  as  guardian  of  C.  and  D^  minora  and  devisees  under  tho  will  of  E^ 
deceased,  of  second  part,  and  defendant  of  third  part,  after  reciting  that  the  parties  of  the 
first  part,  and  B.  in  right  aforesaid,  were  the  owners  of  the  doaes,  ^cc,  thereinafter  de- 
scribed, subject  to  mortgage  for  3600^,  the  interest  whereof  was  payable  half-yearly  at  ibe 
office  of  W.,  and  had  agreed  to  let  the  same  to  defendant,  it  was  by  the  indenture  expressed 
and  purported  that  plaintiffs  and  A.,  with  the  consent  and  approbation  of  B.,  did  demice  the 
closes  to  defendant,  his  executors,  dec,  for  seven  yeara,  yielding  and  paying  therefore  yearlj 
during  the  demise  168/.  llt^  at  the  office  of  W.  aforesaid,  in  part  of  the  interest  on  the 
mortgage,  by  equal  half-yearly  payments :  covenant  by  defendant  with  plaintiffs  and  A.,  tbtir 
heirs,  dec,  to  pay  the  yearly  sum  at  the  place  and  in  manner  before  mentioned :  breach, 
non-payment  of  parcel  of  a  half-yearly  sum,  due  ainoe  the  death  of  A. ;  averment,  that 
plaintiA  and  A.,  or  any  or  either  of  them,  never  had  any  reversion  in  the  premises  pur- 
ported to  be  demised. 

Plea,  that  the  reversion  of  the  demised  premises,  expectant  on  the  determination  of  the  demiip. 
was,  at  the  making  of  tho  indenture,  and  from  thence  to  the  death  of  A.,  in  plaintiffs  arni 
A.,  and,  from  her  death  until  making  of  the  afker-mentioned  indenture,  waa  in  ptaiolift, 
who,  before  breach,  assigned  the  reveraion  by  indenture  to  8. :  verification. 

Replication,  that  no  reversion  in  the  supposed  demised  premises,  expectant,  &c,  was  at  tb« 
time,  dtc,  or  from  thence,  dec,  in  plaintiffs  and  A.,  or,  from  her  death  until,  dec,  in  plaiatiUs 
conclusion  to  the  country. 

Held,  on  general  demurrer. 

That  the  recitals  showed  the  lesson  to  have  had  only  an  equitable  title. 

That,  the  facta  being  disclosed  on  the  face  of  the  leaae,  neither  party  was  estopped  from  denyiog 
that  the  lesson  had  a  legal  reversion. 

That  the  covenant  for  payment  of  an  annual  aum  was  a  covenant  in  gross. 

l*hat  the  declaration  was  not  inconsistent  or  repugnant. 

That  the  plea  was  bod  for  passing  over  the  averment  in  the  declaration  that  the  plaintifi  bad 
no  revenion,  and  aasuming  that  they  had  a  reversion,  averring  that  they  assigned  it 

That  the  replication  was  not  a  departure. 

Quare,  whether  the  annual  sum  covenanted  to  be  paid  waa  a  reservation 

SembU,  that  the  leasee  was  estopped  by  the  recitals  in  the  lease,  from  averring  that  the  lesson 
had  a  legal  revenion. 

Covenant.     The  declaration  stated  that,  theretofore,  and  in  the  lifetime 
of  Hannah  Pargeter  since  deceased,  to  wit,  on,  &c.,  by  indenture  between 
plaintiffs  and  the  said  Hannah  Pargeter  of  the  first  part,  Athaliah  Harris, 
therein  described  as  the  legally  constituted  guardian  of  the  persons  and 
estates  of  John  Pargeter  and  William  Pargeter,  minors  and  devisees  under 
the  last  will  and  testament  of  Richard  Pargeter,  deceased,  of  the  second 
part,  and  defendant  of  the  third  part,  (profert)  after  reciting  that  the  said 
*7091     P^^^^''  thereto  of  the  ^first  part,  and  the  said  Athaliah  Harris  in 
right  aforesaid,  were  the  owners  of  the  closes  of  land  and  premises 
thereinafter  described,  subject  to  a  mortgage  or  mortgages  thereon  for 
^3500/.,  the  interest  of  which,  amounting  to  157/.  10^.,  was  payable  half- 
yearly  at  the  office  of  Mr.  Wratislaw,  in  Rugby,  and  that  they  had  agreed 
to  let  the  same  to  defendant  on  the  terms  thereinafter  mentioned,  it  was  by 
the  8ud  indenture  expressed  and  purported  that  the  plaintiff's  and  the  sai^ 
Hannah  Pargeter,  with  the  consent  and  approbation  of  the  said  AtbaJiaL 
Harris,  did,  and  each  of  them  did,  demise,  lease,  set,  and  to  farm  let 
certain  closes,  &c.,  in  the  said  indenture  described,  habendum  to  defena- 
ant,  his  executors^  &c.,  from  25th  March,  1835,  for  the  term  of  seven  yearSf 
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yielding  and  paying  therefore,  yearly  and  every  year  during  the  continuance 
of  the  said  demise,  153/.  lis.  at  the  office  aforesaid,  in  part  of  the  interest 
due  on  the  said  mortgage  or  mortgages,  by  equal  half-yearly  payments  on 
*.he  days  therein  mentioned :  and  defendant  did,  in  and  by  the  said  in- 
denture, for  himself,  his  heirs,  &c.,  covenant  vrith  the  said  plaintiffs  and 
the  said  Hannah  Pargeter,  their  heirs,  executors,  administrators  and  assigns, 
that  defendant,  his  executors,  &c.,  should  pay,  at  the  place  and  in  manner 
before-mentioned,  the  said  yearly  sum  of  153/.  11^.  on  the  days  mentioned 
for  payment  thereof:  That,  after  the  making  of  the  indenture,  and  during 
the  term,  and  after  the  decease  of  Hannah  Pargeter,  and  before  the  com- 
mencement of  the  suit,  to  wit,  on,  &c.,  14/.,  being  parcel  of  the  sum  of 
76i.  15s.  6d,  for  half  a  year  of  the  term,  (the  residue  of  the  said  sum  of  76/. 
lbs.  6d.  having  been  paid,)  became  and  was  due,  &c.  Breach,  nonpay- 
ment at  the  office  of  the  said  Mr.  Wratislaw,  or  at  any  place,  or  in  any 
manner,  on,  &c.,  *contrary  to  the  covenant,  &c. :  Averment  that  r*7-i/) 
plaintiff  and  Hannah  Pargeter  had  not,  nor  had  any  or  either  of  '■ 
them,  at  or  since  the  making  of  the  said  indenture,  any  reversion  of  or  in 
the  said  premises  so  purported  to  be  demised  as  aforesaid,  expectant  on 
the  said  term,  or  otherwise. 

Plea  2.  That  the  reversion  of  and  in  the  said  demised  premises,  expect- 
ant on  the  determination  of  the  said  demise,  at  the  time  of  making  the 
said  indenture  and  from  thence  to  the  death  of  Hannah  Pargeter,  was  in 
the  plaintifis  and  Hannah  Pargeter,  and  from  her  death  until  the  time  of 
making  the  indenture  next  hereinafter  mentioned  was  in  the  plaintiffs,  who 
survived  Hannah  Pargeter ;  and  that,  after  the  making  of  the  indenture  in 
the  declaration  mentioned,  and  after  the  death  of  Hannah  Pargeter,  and 
before  the  committing  of  the  breach,  &c.,  to  wit,  on,  &c.,  by  a  certain  in- 
denture then  made  between  the  plaintiffs  and  John  Salmon,  the  plaintiffs 
did  assign  all  that  the  reversion  of  them  the  plaintiffs  of  and  in  the  de- 
mised premises,  and  all  other  the  estate,  &c.,  to  the  said  John  Salmon, 
^ho  thereby  then  became,  &c.,  and  still  is,  assignee  of  the  said  reversion, 
ic. :  verification. 

Replication  to  the  second  plea,  that  no  reversion  of  and  in  the  said  sup- 
posed demised  premises,  expectant  on  the  determination  of  the  said  sup- 
posed demise,  was,  at  the  time  of  the  making  of  the  indenture  in  the 
declaration  mentioned,  or  from  thence  to  the  death  of  Hannah  Pargeter, 
in  the  plaintiffs  and  Hannah  Pargeter,  or,  from  the  death  of  Hannah  Par- 
geter until  the  making  of  the  indenture  in  that  plea  mentioned,  in  the 
plaintifis,  in  manner  and  form,  &c. :  conclusion  to  the  country. 
General  demurrer.    Joinder  in  demurrer.  ' 

*The  points  stated  for  argument  by  the  defendant  were:  That    r»7ii 
the  replication  was  a  traverse  of  an  immaterial  allegation  ;  that 
the  replication  ought  either  to  have  denied  the  alleged  assignment  of  the 
reversion,  or  in  some  way  avoided  the  effect  of  such  assignment;  that 
the  plaintifis  were  estopped  as  against  the  defendant  from  saying  that  they 
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and  Hannah  Pargeter  had  no  reversion  of  or  in  the  demised  premises ;  and 
that  the  replication  was  a  departure  from  the  declaration,  which,  in  alleg- 
ing a  demise  to  the  defendant,  must  be  taken  as  implying  that  there  was 
a  reversion  expectant  on  such  demise. 

On  the  part  of  the  plaintiffs  the  plea  was  stated  to  be  bad,  as  it  attempted 
to  set  up  the  title  of  an  assignee  to  sue  upon  the  covenant,  when  it  ap- 
peared by  the  declaration  that  the  covenant  was  a  covenant  in  gross,  and 
could  not  pass  by  the  alleged  assignment ;  and,  also,  in  assuming  the  ex- 
istence of  a  reversion,  though  the  declaration  stated  that  there  was  no 
reversion,  and  showed  that  the  lessors  had  only  an  equitable  interest. 

The  case  was  argued  in  last  Easter  term.(a) 

Alexander  J  for  the  defendant.     First  the  deed  on  which  the  action  is 
brought  is  a  lease,  and  necessarily  has  all  the  ingredients  essential  to  such 
an  instrument :  one  of  those  is  that  some  reversion  must  remain  in  the  les- 
sor ;  for,  if  he  grants  over  all  his  estate,  it  is  not  a  lease,  but  an  assign- 
ment ;  note  to  .7lh  ed.  of  Bac.  Abr.  vol.  iv.  p.  632,  Leases  and  Terms  for 
YearSy  citing  Shep.  Touchst.  266.     The  indenture  set  out  in  the  declara- 
tion states  that  the  lessors  were  the  owners,  a  word  which  prima  facie 
*7121     ^^'^P^'^  ^  seisin  in  fee :  the  covenants  are  with  them  and  their 
heirs.     The  instrument  is  executed  by  all  parties  as  a  lease,  and 
so  treated  throughout.     The  lessors,  then,  are  estopped  from  averring  that 
they  never  had  any  reversion,  after  executing  a  deed  which  necessarily 
implies  that  they  had  one  at  the  date  of  the  deed.     Estoppels  must  be  re- 
ciprocal :  Co.  Litt.  352  a.     If  the  lessee  is  estopped  from  disputing  the 
lessor's  reversion,  so  also  is  the  lessor.     A  strong  instance  of  this,  where 
the  lessor  had  in  fact  no  reversion,  is  given  in  Littleton,  sects.  666,  667. 
A  husband  is  supposed  to  have  aliened  his  wife's  lands  to  another  in  fee, 
who  lets  the  same  to  the  husband  and  wife  for  their  two  livek,  saving 
the  reversion  to  the  lessor  and  to  his  heirs ;  the  wife  therefore  was  in  by 
remitter,  and  the  lessor  had  no  reversion.     «  But  in  this  case  if  the  lessor 
will  sue  an  action  of  waste  against  the  husband  and  his  wife,  for  that  the 
husband  hath  committed  waste,  the  husband  cannot  bar  the  lessor  by 
diowing  this,  that  the  taking  back  of  the  estate  to  him  and  to  his  wife 
was  a  remitter  to  his  wife,  because  the  husband  is  Slopped  to  say  that 
which  is  against  his  own  feoffment,  and  taking  back  of  the  estate  for  term 
of  life  to  him  and  to  his  wife.     And  yet  the  lessor  hath  no  reversion,  for 
that  the  fee-simple  is  in  the  wife.     And  so  a  man  may  see  one  thing  in 
this  case,  that  a  man  shall  be  stopped  by  matter  in  fact,  though  there  be 
no  writing  by  deed  indented  or  otherwise."     Tindal,  C.  J.,  in  Gaunt  v. 
Wainmarij  3  New  Ca.  69,  acted  upon  the  doctrine,  in  Co.  Litt.  352  a,  that 
estoppels  must  be  reciprocal  and  bind  both  parties. 
*7131        Secondly:  the  replication  is  a  departure.     In  Green  *v.  JameSi 
6  M.  &  W.  656,  the  declaration  was  in  covenant  by  A.,  the  sur- 
viving lessor  in  a  lease  for  years  granted  by  A.,  B.  and  C.  to  the  defend- 

(•}  April  25t]i.    Before  Lord  Deamtti,  C.  J.,  a^d  PtttoMo,  WiUitms,  and  WigbtsMDi  ^ 
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ant,  on  a  covenant  to  repair  and  leave  in  repair,  assigning  breaches  in  not 
repairing  and  in  not  leaving  in  repair  at  the  end  of  the  term.     Plea,  that 
the  lessors  until  the  death  of  B.,  and  A.  and  C  afterwards,  had  a  rever- 
sion for  a  longer  term  of  years,  expectant  on  the  lease,  and  that  after  B.'s 
death,  and  before  any  breach  of  covenant,  A.  and  C.  assigned  such  rever- 
sion to  D.,  and  thenceforward  ceased  to  have  any  reversion  or  interest  in 
the  demised  premises.     Replication,  that  A.,  B.  and  C.  were  not  until  the 
death  of  B.,  nor  were  A.  and  C.  afterwards,  possessed  of  the  said  rever- 
sion in  the  demised  premises  in  manner  and  form  as  alleged  in  the  plea. 
This  replication,  being  demurred  to  as  a  departure  from  the  declaration, 
was  supported  on  the  ground  that  it 'must  be  taken  that  the  lessors  had 
only  an  equitable  interest.     Alderson,  B.,  in  the  course  of  the  argument, 
said :  «  The  declaration  states,  in  substance,  that  the  parties  had  a  rever- 
sion, for  it  states  that  they  made  tt  lease.     How  is  the  court  to  know  that 
they  had  no  legal  estate  ?     Surely  the  plaintiff  is  estopped  from  disclaim- 
ing the  legal  jestate,  if  the  defendant  is  from  denying  it."     The  court  held 
that  the  replication  was  bad :  and  Lord  Abinger  in  his  judgment  said : 
"I  will  not  say  that  a  declaration  might  not  be  framed  on  such  a  lease,  a:s 
an  alignment,  which  would  support  the  action  as  on  a  personal  covenant ; 
nor  will  I  say  what  might  be  the  effect  of  showing  the  covenant  to  be  per- 
sonal, by  other  facts,  as  by  proof  that  the  lessor  *had  an  equitable     r«7i  4 
title  only :  but  there  is  nothing  of  the  kind  here ;  the  declaration 
is  upon  an  ordinary  lease,  with  acts  to  be  done  by  the  lessee  at  the  expi- 
ration or  sooner  determination  of  it.     The  plea  sets  up  an  assignment  of 
the  reversion  expectant  on  that  lease.     Then  the  replication,  which  alleges 
that  the  plaintififand  the  other  demising  parties  had  no  such  reversion,  is  a 
departure  from  the  declaration."   There  is  not  merely  the  fact  of  the  demise 
to  raise  the  estoppel ;  there  is  also  the  recital  that  the  lessors  were  the 
owners.    An  estoppel  may  be  raised  by  a  recital ;  Imnson  v.  Tremere^ 
1  A.  &  E.  792 ;  Carpenter  v.  Buller,  8  M.  &  W.  209, 212,  where  Parke,  B., 
says,  «<  If  a  distinct  statement  of  a  particular  fact  is  made  in  the  recital 
of  a  bond,  or  other  instrument  under  seal,  and  a  contract  is  made  with 
reference  to  that  recital,  it  is  unquestionably  true,  that,  as  between  the 
parties  to  that  instrument,  and  in  an  action  upon  it,  it  is  not  competent  for 
the  party  bound  to  deny  the  recital."    In  Bowman  v.  Taylor^  2  A.  &  E. 
278,  291,  Taunton,  J.,  expresses  himself  to  the  like  effect;  and  Tin- 
DAL,  C.  J.,  accedes  to  the  general  rule,  in  Doe  dem.  Butcher  v.  Musgrave^ 
1  M.  t  G.  625,  638.     The  plaintiffs,  therefore,  having  gVanted  this  as  a 
lease  by  persons  entitled  to  demise,  are  estopped  from  denying  that  they 
had  any  reversion  ;  and  the  replication  is  a  departure.     An  attempt  has 
been  made  to  avoid  this  by  inserting  an  allegation  in  the  declaration  that 
the  lessors  had  never  any  reversion :  but  that  is  repugnant  and  out  of 
place,  and  need  not  be  noticed ;  S?r  Ralph  Bovy^s  Case,  I  Vent.  217 ; 
HoUu  V.  Palmer  J  2  New  Ca.  713 ;  Harvey  v.  Reynold,  Latch,  200.     |.»^  ^^ 
*T(nnl!nsonj  contra.    The  plea  is  bad ;  for  the  covenant  declared 
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on  is  a  covenant  in  grosSi  and  does  not  run  with  the  reversion.  The  deed 
IS  pleaded,  in  the  declaration,  not  according  to  its  legal  effect,  but  by  a  tei- 
tatum  exislUf  and  shows  that,  whatever  the  grantor's  interest  might  be,  it 
was  not  a  legal  interest,  being  subject  to  mortgage ;  the  reddendum  is  not 
(<  during  ttie  term,*'  but  <<  during  the  continuance  of  the  said  demise ;'' 
that  is  to  say,  as  long  as  the  mortgagee  shall  permit  the  party  to  occupy: 
and  payment  is  to  be  made  at  Wratislaw's  office  in  part  of  the  interest  on 
the  mortgage.  There  is  no  reservation  to  the  mortgagors:  the  word 
(<  rent"  is  nowhere  used :  if  the  relation  of  landlord  and  tenant  existed  at 
all  as  regards  this  transaction,  it  must  have  been  between  the  mortgagee 
and  the  tenant.  [Wightman,  J.  "J*ajing  therefore"  means  rent :  it  is 
to  be  paid  at  a  particular  place ;  but  it  is  not  said  to  whom :  must  it  not 
then  be  to  the  lessors  ?  Patteson,  J.  It  does  not  appear  that  the  minors 
were  devisees  of,  or  had  any  interest  in,  ^his  land.]  Athaliah  Harris  is  a 
concurring  party,  as  guardian  of  their  persons  and  estates ;  and  the  lease 
shows  that  the  lessors  had  merely  an  equity  of  redemption.  The  co  renants 
are  not  with  Athaliah  Harris ;  but  in  equity,  when  there  is  a  concurriDg 
party  to  a  demise,  it  is  held  to  be  the  demise  of  that  party  as  well  as  of 
the  other  demising  parties ;  the  plaintiffs,  therefore,  could  not  pass  the 
covenants,  even  if  there  was  a  legal  reversion  which  they  could  pass.  A 
leading  case  on  covenants  in  gross  is  Webb  v.  Russelly  3  T.  R.  393,  where 

*7161     ^^  ^^^  ^^^^  ^^^^'  ^^  mortgagor  and  ^mortgagee  make  a  lease,  in 

which  the  covenants  for  the  rent  and  repairs  are  only  with  the 

mortgagor  and  his  assigns,  the  assignee  of  the  mortgagee  cannot  maintain 

an  action  for  the  breach  of  these  covenants,  because  ihey  are  collateral  to 

his  grantor's  interest  in  the  land,  and  therefore  do  not  run  with  it.    Lord 

Kenyon,  in  delivering  the  judgment  of  the  Court,  lays  down  these  pria- 

ciples :     « It  is  not  sufficient  that  a  covenant  is  concerning  the  land,  but, 

in  order  to  make  it  run  with  the  land,  there  must  be  a  privity  of  estate 

between  the  covenanting  parties.     But  here  Stokes"  (the  mortgagor) "  had 

no  interest  in  the  land  of  which  a  court  of  law  could  take  notice ;  though 

he.had  an  equity  of  redemption,  an  interest  which  a  court  of  equity  would 

take  notice  of.    These  therefore  were  collateral  covenants.     And  though 

a  party  may  covenant  with  a  stranger  to  pay  a  certain  rent  in  considera* 

tion  of  a  benefit  to  be  derived  under  a  third  person,  yet  such  a  covenant 

cannot  run  with  the  land."     The  covenant  now  under  consideration  has 

nothing  to  do  with  the  land  ;  it  is  in  effect  a  covenant  to  indemnify  the 

mortgagors  against  the  payment  of  a  collateral  sum,  part  of  the  interest 

on  the  mortgage  debt.     A  covenant  to  pay  a  collateral  sum  does  not  run 

with  the  land ;  Spencer* s  CosBj  5  Rep.  16  a,  16  b,  second  resolution,  cited 

as  authority  by  Tindal,  C.  J.,  in  Flight  v.  Giossopy  2  New  Cas.  125, 131. 

It  is  immaterial  whether  this  is  a  covenant  to  pay  the  mortgagee  or  the 

mortgagors ;  for  a  covenant  to  pay  a  collateral  sum  to  the  lessor  is  still  a  col* 

"^7171     '^^^'^^  covenant.     The  mortgagor's  covenant  with  his  mortgagee  to 

pay  the  mortgage  debt  has  been  decided  to  be  a  collateral  'cove- 
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nant ;   Cankam  v.  Bust^  8  Taunt  227.     In  Vjftyyan  v.  Arthur^  1  B.  &  C. 
410,(a)   where   lands  were   demised   reserving,   inter  alia,  suit  to  the 
lessor's  mill  on  other  land,  the  lessor  having  devised  the  mill  and  the  re 
version  to  the  same  person,  it  was  held  that,  so  long  as  the  mill  and  the 
demised  premises  belonged  to  the  same  person,  the  assignee  of  the  lessor 
might  take  advantage  of  the  implied  covenant  to  do  suit  to  the  mill ;  but , 
the  decision  was  founded  entirely  on  the  unity  of  the  title :  there  is  no 
unity  of  title  here :   three  have  the  title :   the  covenant  is  with  two :  at 
the  most  the  assignee  would  become  a  co-owner  with  the  third.     That  a 
mortgage  debt  is  a  personal  liability,  collateral  to  the  land,  follows  also 
from  the  decision,  in  Yates  v.  Astor^  4  Q.  B.  182,  that  where  the  mortgage 
deed  contains  no  covenant  to  repay  the  advances  which  it  is  given  to  se- 
cure, they  may,  notwithstanding  the  existence  of  a  mortgage  deed,  be 
recovered  in  debt  on  simple  contract.    Another  test  is  that  the  infants  and  . 
devisees  are  interested  in  the  payment ;  the  lessors  are  trustees  of  the 
covenant  for  them,  and  cannot  assign  the  trust.     Thus,  in  Walsh  v.  Fussell^ 
6  Bing.  163,  the  executors  of  a  lessor,  who  was  seised  in  fee,  sued  the 
lessee  on  a  covenant  in  his  lease  to  indemnify  the  parish  against  any 
paupers  whom  he,  the  lessee,  might  cause  to  be  settled  in  it :  the  first  of 
several  objections  taken  by  the  defendant  was  that  the  action  ought  to 
have  been  brought  by  the  heir  or  devisee :  but  Tindal,  C.  J.,  in  delivering 
the  judgment  of  the  court,  said :  <<  We  do  not  think  any  of  die  objections 
maintainable ;  for,  as  to  the  first,  the  covenant  being  an  express  covenant  . 
with  *the  lessor,  and  not  being  a  covenant  running  with  the  land,     r«7to 
an  action  lies  for  the  breach  thereof  in  the  name  of  the  personal     ** 
representative  of  the  covenantee,  who  becomes  a  trustee  for  the  persons, 
whoever  they  may  be,  who  are  beneficially  interested  in  the  performance 
of  the  covenant."     The  rule,  as  laid  down  by  Bayley,  J.,  in  Vernon  v. 
Smithy  5  B.  &  Aid.  1,  6,  furnishes  another  test :  he  says,  <<  The  rule  is,  , 
that  if  the  covenant  respect  the  thing  demised,  and  be  co-extensive  with 
the  estate  of  the  person  to  whom  it  is  made,  and  be  made  with  him  and 
his  assigns,  it  passes  to  his  assignee."     Here  the  covenant  is  much  more 
extensive  than  the  estate  of  the  persons  to  whom  it  is  made,  and  does  not, 
like  covenants  to  repair  or  insure,  respect  the  thing  demised.     This  case, 
therefore,  is  quite  different  from  Green  v.  James^  6  M.  &  W.  666,  where  : 
there  were  no  recitals  or  allegations  distinguishing  the  case  from  that  oi  . 
an  ordinary  lease. 

The  plea  is  bad  also  on  another  ground :  it  alleges  that  the  reversion  was 
in  the  plaintiffs,  not  showing  what  reversion,  and  begging  the  question  that 
there  was  some  reversion :  some  estate  in  the  plaintifls  ought  to  have  be^n  : 
pleaded,  and  not  merely  assumed.  In  Disney  v.  BiUler^  2  Hudson  &  Brooke, 
499,  the  first  count  of  the  declaration  stated  that  plaintiffs  had  demised,  by 
indenture  of  10th  July,  1813,  premises  to  defendant  for  a  certain  term,  sub- 
ject to  the  payment  of  the  rent  and  the  performance  of  the  covenants  cbn- 

(a)  See  Doe  dem,  Cahert  t.  Rtid^  10  B.  d:  C.  849. 
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tained  in  a  recited  lease  of  the  premises,  one  of  which  was  a  covenant  to 
pair;  the  third  count  stated  that  defendant,  by  the  indenture  of  July,  1813, 
*71Q1     ^^^^^^^^  ^o  repair  during  the  term  thereby  granted,  *and  at  the 
^     determination  thereof  to  yield  up  the  same  in  repair,  without  any 
reference  to  the  original  lea6e.(a)    Plea,  that,  after  the  making  of  the 
deed,  &c.,  plaintiffs,  by  lease  and  release,  sold  and  released  their  said 
reversion  to  M.  in  fee,  subject  to  a  proviso  for  redemption,  by  virtue 
whereof  M.  became  and  from  thence  continues  to  be  seised  of  the  said 
reversion.    Replication,  that  plaintifis,  after  the  making  of  the  indenture  of 
10th  July,  1813,  had  not  any  reversion  in  the  premises.   On  demurrer,  the 
Irish  Court  of  Queen^s  Bench  held  that  the  replication  was  bad  as  a  de- 
parture :  but  the  Court  of  Exchequer  Chamber,  which  in  Ireland  consists 
of  the  judges  of  all  the  courts,  reversed  the  judgment.     Bushe,  C.  J.,  in 
delivering  the  judgment  of  the  court,  said  that  it  was  only  necessary  to 
notice  the  third  count  of  the  declaration,  the  second  plea  and  the  replica- 
tion: that  the  judgment  below  was  erroneous,  « inasmuch  as  the  action 
is  between  covenantees  and  covenantor,  altogether  founded  upon  privity 
of  contract,  and  not  privity  of  estate,  and,  therefore,  it  was  not  necessary 
for  the  plaintifis,  or  material  to  their  case,  to  state  any  title  to  the  premises ; 
and  also,  that  no  such  averment  of  a  reversion  can  be  implied  in  the  de- 
ckration,  and  that  the  denial  of  it  by  the  replication  is  not  a  departure.'* 
His  lordship,  ifter  adverting  to  a  difference  of  opinion  among  the  judges 
on  an  objection  to  the  conclusion  of  the  replication,  added  that  they  were 
<<  unanimously  of  opinion  that  the  plea  was  substantially  bad."     <<!& 
*7201    ^^^^  ^^  plead  such  a  defence  as  *that,  as  a  bar  to  die  action,  the 
plea  ought  to  be  good  in  omnUmSy  and  the  defendant  ought  to  have 
averred  that  the  grantors  of  the  reversion  were  seised  of  a  reversion,  and 
should  also  state  that,  at  the  time  of  the  breach  of  the  covenant,  the  grantee 
of  the  reversion  was  seised  of  the  reversion.   But  in  this  case,  the  second 
plea  does  not  aver  that,  at  the  time  of  the  execution  of  the  indenture  of 
lease  and  release,  the  plaintiffs  were  seised  of  a  reversion,  but  only  avers 
that  the  plaintiflb  did  bargain  and  sell  their  said  reversion^  without  having 
previously  averred  that  the  plaintiffs  were  seised  of  a  reversion." 

That  estoppels  must  be  reciprocal  is  not  disputed :  here  both  parties 
are  estopped  from  denying  the  recitals ;  and  the  recitals  show  that  the 
covenants  do  not  run  with  the  land.  The  doctrine  of  estoppel  by  recitals 
in  a  deed  was  very  fully  considered  in  Bowman  v.  Taylor y  2  A.  &  E.  278, 
890,  where  Lord  Denman,  C.  J.,  says,  «  As  to  the  doctrine  laid  down  in 
Cb.  Litt.  352  b,  that  a  recital  doth  not  conclude,  because  it  is  no  direct 
aflSnnation,  the  authority  of  Lord  Coke  is  a  very  great  one ;  but  still,  if  a 
party  has  by  his  deed  recited  a  specific  fact,  though  introduced  by 

(a)  The  report  does  not  ihoiw  to  wKom  the  third  eount  stated  that  the  defi^Ddant  wai  to 
yialo  up  the  premme ;  but  it  ■eeme  that  thia  count  alleged  that  the  plaintifle  demiaed  to  defend- 
ant  and  two  othen.  From  the  coarM  of  the  argnment  it  may  be  inferred  that  the  coveiiiiit 
vaa  to  yield  up  generally. 


7  Adolphus  &r  ElliS)  N.  S.  720 

<  whereas,'  it  seems  to  me  impossible  to  sey  that  he  shall  not  be  bound  by 
bis  own  assertion  so  made  under  seal."  The  recitals  in  this  deed  show 
it  to  have  been  an  equitable  lease,  to  \<rhteh  Athaliah  Harris  was  a  demising 
party  ;  and,  if  there  be  any  estoppel,  it  is  the  defendant  that  is  estopped 
from  alleging  that  the  reversion  was  in  the  plaintiffs  alone.  But  there  is 
no  estoppel  where  the  effect  of  the  deed  as  an  estoppel  is  qualified  and 
prevented  by  recitals  in  the  same  instrument.  The  instances  collected 
in  Com.  Dig.  *E$ioppel^  (A.  1,)  (A.  2,)  are  all  cases  of  clear  un-  r«7ni 
ambiguous  statement.  The  authorities  in  Com.  Dig.  Estoppel^  ^ 
(E.  2,)  show  that  there  is  not  an  estoppel  where  the  truth  appears  oy 
the  same  instrument.(a)  The  instance  there  cited  from  Co.  Litt.  352  by 
is  very  much  in  point.  Here  the  plaintiffs  show  the  infirmity  of  their  title 
on  the  face  of  their  deed :  on  that  account,  if  the  mortgagee  had  evicted 
the  lessee,  the  latter  could  not  have  sued  the  lessor  on  an  implied  cove* 
nant  for  quiet  possession.  In  Bight  dem.  J^erys  v.  BuckneU^  2  B.  &  Ad« 
278,  A.,  having  an  equitable  fee,  mortgaged  it  to  B.  by  a  release,  which 
r  cited  that  A.  was  legally  or  equitably  entitled.  A.  afterwards  acquired 
the  legal  estate,  which  he  conveyed  to  C;  and,  in  an  ejectment  for  the 
premises  by  B.  against  C,  the  question  was  raised  whether  the  latter  was 
not  estopped,  as  claiming  through  A.,  from  setting  up  the  legal  estate  in 
answer  to  the  action :  but  this  court  held  that  he  was  not  estopped,  for 
«<  in  the  case  at  bar  the  very  truth,  that  the  mortgagor^'  <«  had  only  an 
equitable  interest,  is  partly  admitted  ;  for  the  recital  states  in  the  alterna- 
tive, that  he  is  lawfully  or  equitably  entitled,  and  the  covenant  for  title  is 
to  the  same  effect."  That  the  covenant  imported  by  the  word  demise  does 
not  extend  beyond  the  estate  out  of  which  the  lease  is  granted,  appears 
also  from  Mams  v.  GUmey^  6  Bing.  656.  Under  the  circumstances  re- 
cited in  this  lease,  it  was  liable  to  be  determined  at  any  time  by  the  mort'^ 
gagee ;  Pope  v.  BiggSy  9  B.  &  C.  245 :  and  neither  party  would  be 
estopped  from  showing  that  he  did  determine ;  Bae  dem.  lEgginbottom  v.. 
Barton^  11  A.  &  E.  307.  It  is  not  true  that  the  word  demise  *ne-  r«7o.2 
cessarily  imports  that  there  is  a  reversion :  it  is  often  used  when  ^ 
the  lessee  parts  with  his  whole  interest  reserving  rent  to  himself:  in  that 
case,  though  from  having  no  reversion  he  may  be  unable  to  distrain  for  the 
rent,  he  may  maintain  debt  for  it.  <«  So,  if  the  lessee  assigns  his  term, 
rendering  rent  to  him ;  though  the  whole  of  the  term  be  assigned,  debt  lies 
by  the  assignor  upon  the  contract,  against  the  assignee,  his  executor  or 
administrator."  Com.  Dig.  Debt^  (E).  So  his  executors  may  maintain 
covenant,  not  as  assignees  of  a  reversion,  but  on  privity  of  contract; 
Baker  v.  Oostling^  1  New  Ca.  19.  Preece  v.  Corriej  5  Bing.  24,  and 
Pascoey.  Pascoe^  3  New  Ca.  898,(6)  are  also  authorities  to  shr^v  that  what 
purports  to  be  a  demise  does  not  estop  the  tenant  from  pleading  that  there 
was  no  reversion.     The  argument  on  the  other  side  assumes  that,  if 

(a)  See  alao  Hermitage  w,  Tomkint,  1  LtL  Rajm.  7S9. 

(6)  See  alio  WroteeUy  t.  Jdamt,  Plowd.  1S7,  192;  exception  7. 
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Salmon,  the  assignee,  vrere  to  sue,  the  tenant  would  be  estopped  firom 
puting  his  title :  whereas  he  would  not  be  estopped  from  showing  that 
other  parties  were  interested  in  the  reversion,  besides  those  under  whom 
Salmon  claims.  Salmon's  right  to  sue  depends  altogether  on  stat.  32  Heo. 
8,  c.  34 ;  that  statute  gives  the  right  only  to  persons  who  are  grantees  of 
the  legal  reversion.  [Wightbcan,  J.  Several  cases  show  that  in  leases 
by  estoppel  the  assignee  does  not  take  the  legal  right  to  sue  on  cove* 
nants.]  The  assignor  and  the  assignee  could  not  both  sue  on  the  cove- 
nant: if  Salmon  could  not  have  sued,  the  plaintiils  can:  thus,  after 
deciding  in  Webb  v.  RusseU,  3  T.  R.  393,  that  the  assignee  of  the  mort- 
gagee could  not  sue,  this  court  held,  in  Stokes  v.  Russell^  3  T.  R.  678, 
*7231     ^^^  ^^^  mortgagor  could  ;  and  the  decision  was  affirmed  in  the 

^Exchequer  Chamber,  Russell  v.  Stokes^  1  H.  61.  562,  on  the  same 
ground,  namely,  that  the  covenants  were  in  gross.   If,  indeed,  the  assignor 
afterwards  acquires  the  legal  estate,  the  estoppel  binds  the  interest,  and 
the  assignee  may  thenceforward  sue  on  the  covenants.     This  distinction 
reconciles  many  of  the  cases,  amongst  others  the  second  resolution  in 
Palmer  v.  EkinSf  2  Ld.  Ray.  1550 :  «  That  the  assignee  shall  take  advan- 
tage of  the  estoppelf  Co.  Litt.  352 ;   4  Co.  53.(a)    Privies  in  estate  as  the 
feoflee,  lessee,  &c.,  shall  be  bound  and  take  advantage  of  estoppels;  1  Salk 
276,  TVevivan  v.  Lawrence.    If  A.  lease  by  indenture  to  B.  lands  w 
which  he  hath  nothing,  and  afterwards  A.  purchases  the  lands  in  fee,  and 
sells  them  to  D.  and  his  heirs,  D.  shall  be  estopped.     And  where  the 
estoppel  works  on  the  interest  of  the  land,  it  runs  with  the  land,  into 
whosesoever  hands  the  land  comes."   This  has  been  much  misunderstood; 
but  the  example  given  shows  the  meaning  of  the  rule,  and  reconciles  aJI 
the  cases  except  Green  v.  James^  6  M .  &  W.  656.     This  point  is  also 
touched  on  in  the  notes  to  Walton  v.  Waterhouse^  2  Wms.  Saund.  418. 
Suppose,  after  an  ordinary  mortgage  in  fee,  the  mortgagor  should  effect  a 
second  mortgage  by  demise  for  a  long  term  of  years,  and  should  then  con- 
vey over  the  equity  of  redemption,  and  afterwards,  paying  off  the  first 
mortgage,  thereby  himself  becoming  first  mortgagee,  should  take  a  recon- 
veyance of  the  legal  fee  and  afterwards  convey  that  estate  over.     In  law 
his  original  estoppel  would  work  on  his  subsequently  acquired  interest ; 
otherwise  the  second  mortgagee  would  be  the  only  person  estopped,  and 
the  mortgagor,  after  getting  back  the  legal  estate,  might  evict  him.  There 
*7241     *^^  many  cases  in  which  it  has  been  held  that  the  lessee  is  not 

estopped  from  disputing  the  title  of  the  assignee  of  the  reversion: 
he  may  not  dispute  the  interest  which  he  himself  took  under  the  lease ; 
but  he  may  show  that  the  title  alleged  as  the  lessor's  is  not  the  true  title: 
Oarmck  v.  Blagravej  1  Brod.  &  B.  531 ;  or  that  the  plaintiff  is  not  the 
assignee  of  the  reversion  to  which  the  covenants  are  annexed ;  Cardwdl 
T.  Lucas f  2  M.  &  W.  Ill ;  or  that  the  assignor  had  no  such  title  as  would 

(a)  Rawlyni'i  Case,  4  Rep.  62  a. 
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enable  him  to  convey  to  hb  assignee  a  right  to  sue  the  lessee ;  Whitton  y. 
Peacockf  2  New  Cases,  411.  That  case  is  an  express  decision  that  the 
assignee  of  the  reversion  in  a  mere  equitable  estate  cannot  sue  the  assignee 
of  the  reversioner's  lessee  on  covenant  between  such  lessee  and  rever- 
sioner ;  and  it  has  never  been  overruled  or  questioned,  except  so  far  as  the 
fact,  that  the  lessor  had  subsequently  acquired  the  legal  estate,  was  disre- 
garded. It  is  not  easy  to  reconcile  this  decision,  nor  that  in  Disney  v. 
BuOer,  2  Hudson  &  Brooke,  499,  with  Green  v.  James,  6  M.  &  W.  656 : 
but  this  last  case  also,  when  the  grounds  of  the  decision  are  looked  at,  is 
in  favour  of  the  present  plaintiffs,  who  do  show,  within  the  terms  used  by 
Lord  Abinger,  that  the  lessors  had  an  equitable  title  only. 

llie  second  point  stated  by  the  defendant  answers  the  first :  the  repli- 
cation avoids  the  alleged  assignment  by  showing  that  the  assignors  had  no 
interest  that  could  be  assigned  so  as  to  carry  the  covenants  with  it :  the 
traverse  therefore,  is  not  immaterial.  The  plaintifis,  not  being  strangers, 
could  only  plead  non  est  factum,  or  dispute  the  right  to  assign  ;  PiUlin  v. 
Benson,  1  Ld.  Raym.  749,  356,  Taylor  v.  Medham,  2  Taunt.  278. 

*The  third  point  has  been  fully  discussed :  and  the  fourth,  the  sup-  r«^25 
posed  departure,  is  involved  in  it.  Even  if  a  demise  did  necessarily 
import  a  reversion,  the  instrument  is  not  declared  on  as  a  demise,  but  a 
testatum  existit,  which  in  a  declaration  is  sufficient  pleading:  note (1) to 
Bex  V.  Sutton,  1  Wms.  Saund.  274.  The  concluding  allegation  in  the 
declaration  guards  against  any  supposition  that  the  instrument  was 
pleaded  as  a  demise. 

Alexander,  in  reply.  No  doubt  the  lessee  may  dispute  the  derivative 
title  of  the  lessor's  assignee.  The  fallacy  of  the  argument  for  the  plaintiffs 
lies  in  this,  that  it  is  based  on  an  assumption  that  the  lessors  had  merely 
an  equitable  title :  but  there  is  nothing  to  show  that  to  be  so ;  if  the 
mortgagees  had  the  legal  estate,  that  might  have  been  shown  in  the  de- 
claration ;  as  it  stands,  the  same  question  arises  as  in  Green  v.  James^ 
6  M.  &  W.  656 :  «  How  is  the  court  to  know  that  they  had  no  legal  estate  ?" 
The  court  will  not  presume  that  the  lessors  had  only  an  equitable  estate. 
It  is  said  that  the  word  rent  does  not  occur  in  this  lease ;  that  is  unne- 
cessary: the  words  « yielding  and  paying  therefore"  are  sufficient. 
[WiGHTMAN,  J.  How  does  it  appear  that  the  mortgage  existed  at  the 
time  of  the  assignment  ?  It  might  have  been  a  mortgage  for  a  term  which 
expired  before.  If  there  was  an  existing  mortgage  of  the  legal  estate,  the 
pleader  could  have  had  no  difficulty  in  showing  it.]  The  particulars  of 
the  mortgage  oug^t  to  have  been  stated  so  as  to  show  that  the  lessors 
were  divested  of  the  legal  estate.  A  tenant  cannot  turn  round  on  his 
landlord  and  plead  that  he  has  only  an  ^equitable  estate,  for  that  r«726 
is  equivalent  to  a  plea  of  fiil  habuUin  tenemenHs  ;  Blake  v.  Foster, 
8  T.  R.  487 :  the  landlord  must  be  bound  by  the  same  estoppel.  What 
a  meant  by  saying  that  Athaliah  Harris  was  a  co-owner  ?  The  form  in 
which  h  r  concuirence  is  expressed  leaves  it  doubtful  whether  her  interest 
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was  legal  or  eqnitable :  she  is  no  parly  to  the  demise,  nor  to  the  cove- 
tiants ;  and  the  legal  reversion  remains  to  those  who  have  the  legal  estate. 
In  Wehb  V.  RusseUy  3  T.  R.  393,  the  relative  situation  of  the  parties  was 
clear :  but  here,  for  any  thing  that  appears  on  the  pleadings,  the  plaintiffi 
have  taken  on  themselves  to  demise  as  if  they  had  the  legal  estate,  and 
have  estopped  themselves  from  saying  that  the  covenant  is  in  gross.     The 
only  case  that  conflicts  with  Chreen  v.  JameSy  6  M.  &  W.  656,  is  the  Irish 
case  of  Disney  v.  Buttery  2  Hudson  &  Brooke,  499 ;  but  there  the  plea  was 
clearly  bad  ;  for  it  did  not  contain  any  allegation  that  the  plaintifis  ever 
had  any  reversion;  that  is  distinctly  alleged  in  the  plea  now  under  con- 
sideration.    [Patteson,  J.     The  question  of  departure  cannot  depend  on 
the  intermediate  pleading.     The  plea  there  asserted  the  existence  of  a  re- 
version quite  as  much  as  this  does.     But-  the  question  arises  whether,  as 
you  make  the  existence  of  a  reversion  a  matter  of  averment,  and  do  not 
merely  use  it  by  way  of  estoppel,  you  were  not  bound  to  have  set  forth 
what  estate  the  grantors  had,  or  at  all  events  demanded  oyer  of  the  deed, 
and  then  pleaded  the  estoppel  formally  ?]     Matter  of  estoppel  is  available 
on  demurrer  if  it  appears  by  the  record,  although  it  is  not  pleaded  by  way 
of  estoppel ;  Palmer  v.  EkinSy  2  Ld.  Raym.  1560 :  the  facts  are  not  in 
•7271    ^^^  defendant's  *knowledge.     [Patteson,  J.     Then  the  pleading 
ought  to  have  been  by  way  of  estoppel.     If  you  take  upon  you  to 
plead  it  as  a  matter  of  fact,  ought  you  not  to  state  it  fully  ?]     Disney  v. 
Butlery  2  Hudson  &  Brooke,  499,  seems  to  be  contrary  to  the  ordinary 
principles  of  pleading:  if  the  lessors  had  the  legal  estate,  the  reversion 
seems  to  fellow  from  the  demise,  and  the  replication  was  a  departure. 
[Patteson,  J.     The  case  is  remarkable ;  for  it. goes  much  farther  than  this 
does.     A  covenant  to  pay  money  may  be  collateral :  and,  though  there  is 
a  good  deal  of  confusion,  the  covenant  here  seems  to  be  a  covenant  to  pay 
money  to  the  mortgagee.     That  was  a  covenant  to  repair.] 

^         Cur,  adv,  vuU. 

Lord  Denman,  C.  J.,  in  this  vacation,  (July  3d,)  delivered  the  judgment 
of  the  court.  After  stating  the  effect  of  the  pleadings,  his  lordship  pro- 
ceeded as  follows. 

There  is  plainly  no  departure  in  this  case  ;  for  the  replication  does  but 
repeat  the  precise  averment  contained  in  the  declaration,  which  was  ob« 
viously  inserted  therein  for  the  purpose  of  avoiding  the  departure,  and  pre- 
venting this  case  from  coming  within  the  decision  of  Green  v.  JameSy  6  M' 
&  W.  656. 

The  strength  of  the  defendant's  case  was  in  the  argument  that  the  de- 
claration is  inconsistent  and  repugnant,  because  it  sets  out  a  part  of  the 
lease  in  which  the  plaintiffs  are  called  «  ownerSy^  and  by  which  they  de- 
mise to  the  defendant,  and  then  avers  that  they  had  no  reversion.  The 
two  former  statements  were  said  to  estop  the  plaintiffs  from  making  tte 
*7281  ^^^^*  '^^  declaration  *is  not  in  the  usual  general  form  io 
actions  of  covenant  for  rent :  but  it  states,  purposely,  so  much  o 
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the  lease  as  shows  tbat  the  plaintifis  had  only  the  equity  of  redemption  in 
the  premises,'  and  that  the  defendant  knew  that  circumstance  from  the  re- 
citals in  the  lease.  That  recital  is  of  itself  sufficient  to  prevent  either  party 
being  estopped  from  denying  that  the  plaintiffs  had  a^  legal  reversion :  in 
truth  it  estops  them  from  asserting  it.  The  question,  therefore,  comes  to 
this,  whether,  in  all  cases  where  the  lease  discloses  that  the  land  is  mort- 
gaged, and  that  the  lessor  has  only  the  equity  of  redemption,  the  covenant 
for  payment  of  rent  is  not  necessarily  a  covenant  in  gross.  Further,  it 
should  be  observed  that  in  this  lease  the  rent  is  not  made  payable  to  the 
lessors,  or  indeed  to  any  person.  The  reddendum  is  only  at  the  office  of 
Mr.  Wratislaw  aforesaid  « in  part  of  the  interest  due  on  the  said  mortgage 
or  mortgages ;"  and  the  covenant  is  with  the  plaintiffs,  their  heirs,  execu- 
tors, administrators  and  assigns,  that  he  the  defendant  will  pay,  «  at  the 
place  and  in  manner  hereinbefore  mentioned,  the  said  yearly  sum  of  153/. 
11«."  It  is  very  doubtful  whether  this  can  be  said  to  be  reservation  at 
all.  In  the  case  of  Goldsworth  v.  KnightSy  11  M.  &  W.  337,  the  Court  of 
Exchequer  is  supposed  to  have  intimated  that  the  assignee  of  a  lessor  who 
had  only  an  equity  of  redemption  might  maintain  covenant ;  but  they  do 
not  determine  any  such  thing :  and,  whatever  may  be  the  law  if  the  lease 
be  in  the  common  form,  so  that  both  parties  to  it  would  be  estopped  fiom 
denying  that  the  lessor  had  the  reversion,  we  are  of  opinion  that,  as  there 
is  no  estoppel  in  *this  case  by  reason  of  the  facts  being  disclosed  r*729 
on  the  face  of  the  lease  itself,  the  covenant  is  a  covenant  in  gross,  *- 
and  the  declaration  is  good. 

For  the  same  reasons  the  plea  is  bad.  The  defendant  was  not  at  liberty 
to  leave  the  averment,  that  the  plaintiff  had  no  reversion,  untouched,  and, 
assuming  that  they  had,  to  aver  that  they  had  assigned  it.  We  do  not 
mean  to  say  that  he  could  have  either  traversed  that  averment  or  pleaded 
an  affirmative  plea,  setting  out  the  reversion  which  he  might  say  th^ 
plaintiffs  had  ;  for  this  would  be  to  contradict  the  lease  as  set  out  in  the 
declaration ;  but  at  all  events  he  was  not  at  liberty  to  assume  that  there 
was  a  reversion. 

Our  judgment  must  be  for  the  plaintiffs.    Judgment  for  plaintifis.(a} 

(a)  8m  also  SturgiM  T.  IFtfij^M,  15  M.  &  W.  224 ;  Webb  r.  Jhutin,  7  M.  6l  Q.  701. 

Reported  \jj  R.  Hall,  Esq. 


*FERRAND  against  MILUGAN.    Saturday,  June  14.  [*730 

Ddendant,  at  niaa  prina,  to  prove  a  public  rigfht  of  way  oTer  plaintiff**  land,  abowed  acta  of 
repair  done  in  a  certain  year  by  C.,  the  townebip  surveyor.  Plaintiff  offered  to  prove  in 
answer  an  agreement  made  in  that  year,  between  C.  and  the  steward  of  plaintiff's  predecea- 
aor,  tbat  C,  in  consideration  of  repayment  by  the  steward,  should  repair  a  road,  which,  ao> 
cording  to  plaintiff's  caae,  was  the  road  now  in  question.  Defendant's  counsel  objected,  be> 
cauae  it  did  not  appear  that  the  ateward,  in  that  character,  had  authority  to  make  such 
agreement  The  judge  received  the  evidence,  which  was  not  further  objected  to ;  and  plain 
llfl  had  a  verdiett 

2m2 
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On  motion  for  a  new  trial,  on  aoooont  of  the  improper  reception  of  evidence,  the  former  eljee- 
tion  was  renewed,  and  it  waa  urged  also  that  the  evidence,  when  given,  did  not  show  that 
the  road  to  which  the  agreement  related  waa  the  same  aa  that  now  in  question.     Held, 

1.  That  (assuming  the  roads  to  be  identified)  the  agreement,  even  if  the  steward  had  no  suffi- 
cient authority,  was  evidence  to  explain  the  fiict  of  repair,  and  was  properly  adaiitted. 

2.  That,  if  the  evidence  Tailed  to  identify  the  roads,  that  objection  should  have  been  m«de  at  nisi 
priua,  when  the  defect  appeared,  and  the  judge  should  have  been  requested  to  atrike  the  evi- 
dence out  of  his  notes :  and  that  the  point  could  not  now  be 


Trespass  for  breaking  and  entering  plaintiff's  close,  breaking  his  gates 
tbere,  and  with  feet,  &c.,  trampling  the  grass,  and  with  cattle,  &c.,  da- 
maging other  the  grass,  &c.,  of  plaintiff,  in  the  said  close,  and  subverting 
the  soil,  &c.  Pleas,  in  substance  alleging  public  rights  of  way  on  foot 
and  on  horseback  and  with  carriages,  and  justifying  in  exercise  of  such 
rights.  Replication,  denying  the  alleged  rights  respectively,  and  con- 
cluding to  the  country.    Issues  thereon. 

On  the  trial,  before  Coltman,  J.,  at  the  York  Spring  assizes,  1844,  the 
defendant's  counsel  began,  and  called  witnesses  who  described  a  road 
«from  Bowerfield  Head  to  Grange  Gate,"  on  which  the  right  in  question 
was  claimed.     They  stated  it  to  be  situate  in  the  township  of  Harden,  in 
the  West  Riding  of  Yorkshire,  which  township  repaired  its  own  roads ; 
and  they  gave  evidence  of  repairs  done  upon  this  road  by  the  township. 
It  appeared  that  one  Crabtree  had  been  surveyor  for  a  year  during  which 
the  township  had  altered  the  line  of  road  alleged  by  the  defendant  to  be 
the  highway  in  respect  of  which  he  justified  ;  and  Crabtree  had  acted  in 
*7^11     *^^  making  of  such  alteration.     He  had  also,  during  his  year  of 
^    office,  paid  for  shovelling  snow  from  the  old  line  of  road.     The 
township  had,  at  subsequent  periods,  repaired  the  altered  line.     The 
plaintiff's  counsel,  in  answer  to  this  case,  called  a  witness.  Lot  Brayshaw, 
who  said :  <«  I  have  lived  all  my  life  at  Harden.     Abram  Rhodes  managed 
for  Mr.  Ferrand,"  (a  former  owner  of  the  estate  over  which  the  way  was 
claimed :)  « he  was  a  steward.    Joseph  Crabtree  was  surveyor."    The 
plaintiff's  counsel  then  proposed  to  examine  this  witness  as  to  a  conver- 
sation in  which  Rhodes  had  agreed  with  Crabtree  that  the  latter  should 
repair  a  road,  which,  it  was  suggested,  was  the  road  in  question.     The 
defendant's  counsel  objected  to  the  evidence,  because  there  was  no  proof 
that  Rhodes,  though  described  as  steward  to  Mr.  Ferrand,  had  authority 
to  make  a  bargain  of  this  kind  ;  and  it  did  not  appear  that  the  plaintiff 
was  able  to  prove  any  act  which  the  conversation  accompanied  and  might 
explain.     The  learned  judge  held  that  any  agreement,  even  with  a  stran- 
ger, which  tended  to  explain  the  repairs  done  by  the  township  officers, 
and  to  show  that  the  road  had  not  been  repaired  as  a  township  road,  but 
under  a  private  bargain,  was  admissible ;  and  that,  on  this  ground,  the 
conversation  must  be  received.     The  witness  then  stated  as  follows: 
(« Rhodes  said  there  was  an  old  road  leading  to  the  Grange  that  sadly 
wanted  repairing,  and  asked  Crabtree  to  give  him  a  little  help.    Crabtree 
said,  if  he  did,  he  must  be  paid  back  again.    Rhodes  said  he  would  pay 
him  back  again."    The  jury  found  a  verdict  for  the  plaintiff* 
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BaineSy  in  Easter  term,  1844,  moved  for  a  new  trial  on  the  ground  that 
the  above  conversation  had  been  ^improperly  admitted  as  evidence,  r«7q2 
for  the  reasons  stated  at  the  trial ;  and,  fiirther,  because  it  was  ^ 
not  shown  on  the  defendant's  case  that  the  road  spoken  of  was  the  same 
as  the  road  in  respect  of  which  he  justified,  and  therefore  the  evidence 
might  be  whoUy  irrelevant.  There  were  other  grounds  of  motion,  which 
it  is  unnecessary  to  state.    A  rule  nisi  was  granted. 

KnawleSj  with  whom  were  Wortky  and  Tbm/tnton,  now  showed  cause. 
The  conversation  was  evidence  to  explain  the  repairs  done  by  Crabtree 
and  by  the  township.  The  court  gave  efiect  to  such  an  explanatory 
agreement  in  Barraclough  v.  Johnson^  8  A.  &  E.  99.  It  does  not  appear 
in  that  case  that  any  repair  was  done  in  pursuance  of  the  agreement. 
The  language  of  the  Court  of  Exchequer  in  Crease  v.  Barrett^  1  Cro., 
M.  &  R.  919,  930 ;,  S.  C.  6  Tyr.  458,  471,  as  to  evidence  of  reputation, 
applies  here :  "  An  observation  was  made  in  the  course  of  the  argument 
that  all  evidence  of  reputation  was  inadmissible,  unless  it  was  confirmed 
by  proof  of  facts.  We  think  that  such  proof  is  not  an  essential  condi- 
tion of  its  reception,  but  is  only  material  as  it  affects  its  value  when  re- 
ceived." If  there  had  been  a  written  contract  between  Rhodes  and  Crab- 
tree,  it  would  scarcely  have  been  contended  that  such  a  document  was 
not  evidence ;  but,  in  principle,  an  oral  agreement  stands  on  the  same 
footing.     {Wortky,  on  the  same  side,  was  stopped  by  the  court.) 

BaineSf  Joseph  Mdison,  and  /.  7*.  Ingham^  contra.  There  was  no 
evidence  to  show  what  road  the  •conversation  related  to.  The  r»70Q 
steward  could,  at  any  rate,  have  no  authority  to  make  an  agree-  ^ 
ment,  unless  it  related  to  some  road  which  the  plaintiff  or  his  predeces- 
sors were  bound  to  repair,  or  interested  in  repairing.  [Coleridge,  J. 
Suppose  neither  party  had  any  authority,  but  the  repair  was  in  fact 
done;  might  not  the  agreement  be  given  in  evidence,  as  a  fact,  to  ex- 
plain it  ?]  There  was  no  proof  of  repair  done  to  «  an  old  road  leading 
to  the  Grange."  The  evidence  of  repair  applied  to  a  new  road  ;  and 
the  repair  was  not  shown  to  have  been  contemporaneous,  or  nearly  so, 
with  the  conversation.  Nor  was  any  repayment  proved.  [Patteson,  J. 
You  point  out  an  objection,  arising  on  the  language  of  the  witnesses,  that 
the  evidence  did  not  apply  to  the  particular  road.  But  that  point  was  not 
taken  at  the  trial.]  At  the  moment  when  the  learned  judge  decided  on 
receiving  the  evidence,  the  defendant  might  have  tendered  a  bill  of  ex- 
ceptions. If  he  had  done  so,  would  he  have  been  limited  to  the  objec- 
tion existing  before  the  evidence  was  given,  and  precluded  fi*om  any  which 
might  arise  on  the  evidence  itself?  [Patteson,  J.  He  would,  unless  he 
had  asked  the  judge  to  strike  out  the  evidence  after  it  was  received.  Your 
objection,  as  now  framed,  is,  not  that  the  evidence  was  inadmissible  when 
offered,  but  that  it  proved  irrelevant.  Coleridge,  J.  When  the  admis- 
sibility of  evidence  is  disputed,  the  judge  can  decide  only  on  the  state- 
ment of  counsel  offering  it.    If,  when  received,  it  does  not  correspond 
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with  that  statement,  the  opposing  coansel  should  object  to  its  being  re- 
tained on  the  judge's  notes.]  The  e^ideDce  here  was  offered  and  admit- 
ted for  the  purpose  of  explaining  acts  of  repair  proved  by  the  defendant. 
The  party  adducing  it  was  bound  to  show  that  it  was  connected  with 
*7341  ^'^  *Bcts  in  time,  and  by  the  course  of  transactions.  «« The 
-*  principle  of  admission  is,  that  the  declarations  are  pars  rei  gestae, 
and  therefore  it  has  been  contended  that  they  must  be  contemporaneous 
with  it ;  but  this  has  been  decided  not  to  be  necessary,  and  on  good 
grounds ;  for  the  nature  and  strength  of  the  connection  with  the  act  are 
the  material  things  to  be  looked  to ;  and  although  concurrence  of  time 
cannot  but  be  always  material  evidence  to  show  the  connection,  yet  it  is 
by  no  means  essential :"  Rouch  v.  The  Great  Western  Railway  Company, 
1  Q.  B.  51,  60.  But  here  neither  connection  in  fact  nor  correspondence 
in  time  appeared.  In  Barraclough  v.  Johnsoriy  8  A.  &  £.  99,  the  circum- 
stances and  the  object  of  the  proof  were  different  from  those  in  the  present 
case ;  and  no  doubt  arose  as  to  the  subject  matter  of  the  agreement. 
[Lord  DcNMAN,  C.  J.  My  brother  Coltmak  certainly  appears  to  have 
considered  the  evidence  as  offered  to  prove  an  agreement  for  repair  of  the 
road  in  question,  and  to  have  thought  any  agreement  admissible  which 
tended  to  prove  that  this  road  was  not  repaired  as  a  township  road  :  and 
this  is  true,  if  the  proposition  be  confined  to  the  particular  road.  But, 
looking  at  the  evidence,  we  are  at  a  loss  to  find  that  it  applies  to  such  a 
state  of  things  as  the  learned  judge  contemplated  ;  though,  on  the  other 
hand,  it  might  have  been  the  duty  of  counsel  to  take  this  objection  at  the 
time.  We  should  wish  to  hear  the  plaintiff's  counsel  further  on  this  part 
of  the  case.] 

Wortley  and  TonUinson  in  continuation.  First,  the  conversation  was 
*7351  suffic^^Q%  connected  in  evidence  with  *the  acts  which  it  was  in- 
tended to  explain.  It  took  place  while  Crabtree  was  surveyor: 
he  appeared  to  have  been  surveyor  during  one  year  only ;  and  in  that 
year  the  alteration  in  the  road  was  made.  Any  work  which  he  did  as 
surveyor,  whether  upon  the  old  or  the  substituted  road,  and  the  terms  on 
which  he  did  it,  showed  the  origin  of  the  repairs  afterwards  performed  by 
the  township.  Even  according  to  Rouch  v.  The  Great  Western  Railway 
Company^  1  Q.  B.  51,  it  was  not  necessary  to  prove  that  the  acts  and  con- 
versation were  strictly  contemporaneous.  But,  secondly,  the  objection  that 
the  road  in  question  was  not  identified  with  the  road  referred  to  by  the 
agreement  should  have  been  raised  as  soon  as  the  evidence  was  given :  the 
plaintiff's  counsel  might  then,  perhaps,  have  withdrawn  it,  or  supplied  the 
defect.  The  point  made  at  the  trial  was  that  the  evidence  was  inadmis- 
sible because  the  steward  was  not  proved  to  have  had  authority :  the  iaii- 
ure  to  identify  the  roads  was  an  objection  to  relevancy,  and  sdiould  hafe 
been  so  taketl.  It  is  not  to  be  expected  that,  in  a  long  cause,  the  judge 
himself  should  point  out  every  possible  objection.  When  the  evidence 
was  received  there  appeared  no  ground  for  excluding  it ;  and,  after  it  wa3 
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given,  no  application  was  made  to  strike  it  out.  The  case  must  be  con- 
sidered now  as  it  stood  when  the  judge  allowed  the  evidence  to  go  to  the. 
jury.  It  mighty  at  that  time,  have  been  contended  that  the  agreement  en- 
tered into  by  the  township  surveyor  was  evidence  of  reputation.  [Wil- 
liams, J.  That  was  not  suggested  at  the  trial.]  If  the  defendant  is  to 
be  replaced  in  the  situation  in  which  he  stood  at  the  trial  for  the  purpose 
of  making  *an  objection,  it  should  also  be  open  to  the  plaintiff  to  r*foc 
give  this  answer.  ^ 

Lord  DuNMAK,  C.  J.     On  the  whole,  I  am  of  opinion  that  this  evidence 
was  rightly  received.    When  it  was  ofiered,  Crabtree  had  been  mentioned 
as  the  surveyor  of  a  township  which  had  repaired  the  road  in  question : 
and  it  was  proposed  to  prove  that  he  made  an  agreement  with  Mr.  Rhodes, 
the  steward,  to  do  work  on  a  road  supposed  to  be  that  in  question,  upon 
certain  terms.     The  objection  taken  was  that  Rhodes  was  not  sufficiently 
proved  to  be  steward,  or,  if  he  was,  that  he  had  no  authority,  as  such,  to 
make  this  agreement.     But  the  situation  of  steward  is,  prima  facie,  autho- 
rity for  an  ordinary  act  of  this  kind.    My  brother  Coltman  laid  it  down 
that  an  agreement,  even  with  a  stranger,  tending  to  explain  the  repairs 
proved,  was  evidence.     And,  under  proper  limitations,  I  think  this  ruling 
vas  right.     I  do  not  say  whether  the  agreement  was  evidence  of  reputa- 
tion ;  but,  if  it  explained  the  Jact  of  repairs  having  been  done  upon  the 
road  by  a  public  officer,  it  was  receivable.     The  evidence  here  given 
might  go  to  explain  the  repairs  done :  I  am  not  sure  that  it  did  not.     If 
the  acts  were  in  reality  such  as  the  agreement  proved  could  not  possibly 
refer  to,  the  defendant's  coimsel  should  have  objected  at  the  time.    Had 
the  judge's  attention  been  called  to  the  point,  he  would  have  had  an  op- 
portunity of  seeing  whether  the  evidence  could  be  retained,  and  counsel 
also  might  have  considered  whether  they  would  persist  in  pressing  it. 
That  course  not  having  been  taken,  I  think  the  objection  cannot  prevail. 
The  evidence  was  properly  received  as  tendered.     I  cannot  say  that,  when 
admitted,  it  was  not  *such  as  ought  to  have  gone  to  the  jury  ;  but,     r»7q7 
at  any  rate,  the  objection  should  have  been  taken  at  the  time. 

PATTEsoy,  J.  I  had  some  doubt,  not  whether  the  evidence  was  pro- 
perly received,  but  whether,  when  received,  it  was  such  as  could  pro- 
perly go  to  the  jury.  It  had  been  proved  that  Crabtree  was  surveyor 
many  years  ago,  and  only  for  one  year :  that,  during  that  year,  the  road 
^as  changed  in  its  direction  and  newly  constructed,  the  present  line  of 
i^ad  being  substituted  for  the  ancient  one :  and  that  some  sweeping  of 
snow  was  done  under  Crabtree's  orders.  It  could  not,  I  rather  think,  be 
said  that  what  related*  to  the  old  road  was  not  evidence  as  to  the  new. 
Then  the  plaintifPs  counsel  proposed  to  prove  an  agreement  for  repairs, 
entered  into  between  Crabtree,  while  surveyor,  and  Mr.  Ferrand's  steward. 
1  uiink  the  learned  judge  was  right  in  saying  that  evidence  of  this  kind 
°^ght  be  received,  as  applicable  to  some  specific  repairs  proved  in  the 
wiendant's  evidence.  It  turns  out  that  the  words  were  said  during  the 
^OL,  vn.  63 
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year  in  which  Crabtree  was  surveyor;  whether  as  to  the  new  or  the  old 
road,  is  immaterial.  Nor  is  it  material  whether  or  not  Rhodes,  as  stew- 
ard,  had  authority.  The  refusal  of  Crabtree  to  do  the  work  at  the  public 
expense  was  evidence,  as  tending  to  take  off  the  effect  which  his  acts  of 
repair  might  have  to  the  prejudice  of  the  township.  As  to  its  weight,  I  say 
nothing. 

Williams,  J.  The  real  point  b,  how  this  question  was  shaped  to  the 
learned  judge  when  he  received  the  evidence :  and  the  objection  then  was, 
that  Rhodes  was  not  shown  to  have  had  authority  as  steward  to  make  the 
*7381  ^^g^^^^^Q^  •  ^6  point,  that  there  was  no  transaction  *by  Crabtree, 
to  which  the  evidence  applied,  was  not  taken.  But  the  want  of 
authority  in  Rhodes  was  of  no  importance.  The  evidence  was  given  to  ex- 
plain the  act  of  the  surveyor,  and  to  show  that  it  was  not  done  on  behalf 
of  the  township.  Whether  the  steward  had  authority  or  not,  the  proof 
given  had  some  tendency  to  explain  the  acts  done.  Then,  the  evidence 
not  having  been  objected  to  on  the  ground  taken  to-day,  and  its  admissi- 
bility having  been  decided  upon  alio  intuitu  by  the  learned  judge,  I  thiok 
there  is  no  ground  for  this  motion. 

Coleridge,  J.  This  argument  raises  an  important  question  as  to  the 
conduct  of  causes  at  nisi  prius.  I  am  of  opinion  that,  as  the  matter  came 
before  him,  the  learned  judge  decided  rightly.  It  was  proved,  for  the  de- 
fendant, that  the  township  surveyor  had  done  repairs  on  a  road  within  the 
township.  Then  the  plaintiff's  counsel  proposed  to  give  evidence  of  an 
agreement  made  with  the  surveyor  by  a  person  dealing  with  the  property 
of  the  plaintiff  as  his  agent,  and  thereby  to  show  how  it  happened  that 
the  surveyor  performed  the  repairs.  Now  it  is  questioned  whether  the 
road  which  was  the  subject  of  this  agreement  was  the  road  to  which  the 
dispute  in  the  cause  relates:  and  it  is  said  that  the  evidence  was  wrongly 
received  because,  when  delivered,  it  did  not  apply  to  the  matter  really  in 
question.  But  this  is  not  a  true  test  of  the  admissibility.  We  are  to  con- 
sider what  was  presented  to  the  judge  when  he  was  asked  to  receive  the 
evidence.  Suppose  the  converse  of  this  case  ;  that  the  judge  had  rejected 
the  evidence :  to  decide  whether  he  had  done  so  rightly,  we  could  only 
liave  looked  at  the  statement  which  counsel  made  in  proposing  it :  and  it 
^7391  ^^^^^  ^^  strange  if  that  rule  'applied  in  such  case  and  not  here. 
The  present  objection  should  have  been  made  after  the  evidence 
^98  given.  That  was  not  done :  and  counsel,  in  such  a  case,  may  not 
always  choose  to  desire  that  evidence  may  be  struck  out :  they  may  not 
*think  it  important,  or  they  may  try  to  give  it  a  turn  in  their  own  favour. 
But  the  ruling  of  the  judge  who  received  it,  is  not,  on  that  account,  to  re 
main  open  to  dispute.  Rule  discharged. 
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UTTLECHILD  against  HARRIET  BANKS,  Executrix  of  THOMAS 

BANKS.    Saturday,  June  14. 

SkmbU,  that,  in  an  action  far  the  price  of  goods,  the  defendant  cannot  |irove,  under  a  plea  of 
Non  aaiiunpnt  or  Never  indebted,  that  the  dealing  was  for  ready  money,  and  the  goods  paid 
ibr  when  delivered;  bat  the  payment  mast  be  pleaded. 

Debt  for  goods  sold  and  delivered  to  the  testator.  Pleas:  1.  Never 
indebted,  on  which  issue  was  joined ;  2.  Statute  of  limitations;  3.  Plene 
administravit.  To  the  last  two  pleas  there  were  replications  on  which 
nothing  turned. 

On  the  trial,  before  Coleridge,  J.,  at  the  sittings  in  Middlesex  during 
Easter  term,  1844,  it  appeared  that  the  plaintiff's  claim  was  for  hay  sold 
by  him  to  Bai^ks,  the  testator,  in  1838.  The  hay  was  bound  on  the  plain- 
tifPs  premises,  by  the  testator's  labourers,  and  taken  away  by  the  testator. 
No  special  contract  of  sale  appeared ;  but  the  witnesses  proved  general 
statements  by  Banks  that  he  had  bought  the  hay  of  the  plaintiff.  The  de- 
fendant's counsel  endeavoured  to  show,  on  the  plaintiff's  case,  that  the  hay 
had  been  paid  for  when  removed ;  but  this  defence  was  objected  to  as  inad- 
missible, because  there  was  no  plea  of  payment.  The  ^defendant's  r«74Q 
counsel  cited  Bussey  v.  BameUj  9  M.  &  W.  312.  The  learned  »■ 
judge  left  to  the  jury,  among  other  questions,  the  following,  on  the  first 
is$ue :  Whether  there  was  any  sale ;  and  whether  the  sale,  if  any,  was  a 
sale  on  credit,  or  for  immediate  payment,  intimating  that  his  own  impres- 
sion was  against  the  latter  view. 

Verdict  for  defendant  on  the  first  issue. 

FUzherherty  in  the  same  term,  moved  for  a  new  trial  on  the  grounds  of 
misdirection  and  that  the  verdict  was  against  the  weight  of  evidence  and 
perverse.  He  contended  that  an  incorrect  rule  was  laid  down  in  Bussey 
V.  Bametty  and  that,  even  if  this  were  otherwise,  there  was  not,  in  this 
case,  any  evidence  of  an  immediate  payment.  [Patteson,  J.  According 
to  Bussey  v.  Bamett,  if  there  was  a  ready  money  payment,  there  never 
was  a  debt.     I  cannot  agree  in  that  law.]    A  rule  nisi  was  granted. 

Petersdarff  now  showed  cause.  The  decision  in  Bussey  v.  Bameti  is 
correct  in  principle.  The  question  on  Non  assumpsit  or  Never  indebted 
is,  whether  or  not  the  defendant  engaged  to  pay  a  debt  on  request.  He 
may  show  that  the  dealings  were  of  such  a  nature  as  never  to  create  a 
debt  at  all.  If  goods  were  offered  to  him  on  credit,  he  might  in  terms 
decline  it,  and  say  that  he  would  pay  in  advance  or  contemporaneously ; 
and  an  understanding  to  that  effect  may  be  implied  from  circumstances. 
[Lord  Denman,  C.  J.  If  the  purchaser,  instead  of  making  the  stipulation 
you  suppose,  merely  takes  away  the  goods,  does  not  he  ^impliedly  r*'^A\ 
say  that  he  will  pay  i  Colejudgb,  J.  If  there  were  an  express  ^ 
agreement  to  buy  and  sell  on  the  principle  of  immediate  payment,  and  the 
purchaser  took  away  the  goods  without  paying,  would  not  a  debt  be  ere- 
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ated  ?  You  tried  to  persuade  the  jury  ihat  there  was  a  handiog  orer  of 
money  at  the  time  of  taking  the  goods.  I  thought  that  could  not  be  alleged, 
for  want  of  a  plea  of  payment.  You  answered  that  none  was  necessary 
if  the  contract  was  merely  for  paying  over  the  money  contemporaoeouslj. 
I  gave  you  the  benefit  of  the  law  as  stated  by  you,  not  thinking,  as  the 
facts  stood,  that  the  plaintiff  could  be  the  worse  for  it.  The  jury,  how- 
ever, gave  their  verdict  for  the  defendant  on  the  first  issue,  finding  thL! 
there  was  a  sale,  but  not  on  credit.]  The  point  made  for  the  defendant 
was,  that  there  could  have  been  no  payment,  because  that  presupposes  the 
existence  of  a  debt.  [Coleridge,  J.  There  was  clearly  no  evidence  of 
a  payment.]  As  to  that,  it  must  be  admitted  that  the  verdict  cannot  stand. 
[Lord  Denman,  C.  J.    It  cannot  stand  anyhow.] 

FUzherherty  contra,  was  not  heard. 

Per  Curiam,  (a)  Rule  absolute. 

(a)  Lord  Denman,  C.  J.,  Williami,  tnd  Coleridge,  Je.   Patteeon,  J.,  had  left  the  coaxt  be&n 
the  caae  waa  called  on* 
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Plaintiff,  attempting  to  paaa  in  a  particolar  direction,  waa  obetrocted  by  defendant,  who  pn- 
'vented  him  ftom  going  in  any  direction  but  one,  not  being  that  in  which  he  had  endeavoured 
to  paaa.     Htldj  no  imprisonment. 

And  thia,  whether  the  plaintiff  had  or  had  not  a  right  to  paaa  in  the  firat-mentioned  directioo. 

Per  Patteaon,  Coleridge,  and  Williams,  Ja.    Diasentiente  Lord  Denman,  C.  J. 

This  action  (a)  was  tried  before  Lord  Denman,  C.  J.,  at  the  Middlesex 
sittings  after  Michaelmas  term,  1843,  when  a  verdict  was  found  for  the 
plaintiff. 

In  Hilary  term,  1844,  Thesiger  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  of  misdirection,  (ft) 

In  Trinity  term  in  the  same  year,  (June  6th,)  Platt^  Humfrey^  and  Hanct 
showed  cause,  and  Sir  jP.  Thesiger^  Solicitor-General,  supported  the  rule. 
'    The  judgments  sufficiently  explain  the  nature  of  the  case. 

Cur,  adv.  vuU, 

In  this  vacation,  (9th  July,)  there  being  a  difference  of  opinion  on  the 
Bench,  the  learned  judges  who  heard  the  argument  delivered  judgment 
seriatim. 

Coleridge,  J.  In  this  case,  in  which  we  have  unfortunately  been  un- 
able to  agree  in  our  judgment,  I  am  now  to  pronounce  the  opinion  which 
I  have  formed :  and  I  shall  be  able  to  do  so  very  briefly,  because,  having 
had  the  opportunity  of  reading  a  judgment  prepared  by  my  brother  Pat- 
teson,  and  entirely  agreeing  with  it,  I  may  content  myself  with  referring 
to  the  statement  he  has  made  in  detail  of  those  preliminary  points  in  which 
we  all,  I  believe,  agree,  and  which  bring  the  case  up  to  that  point  upon 

(a)  Aa  to  the  pleadinga,  aee  p.  749,  poet 
(6)  See  p.  961,  note  (a),  poaL 
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inrhich  its  decision  must  certainly  turn,  and  with  regard  to  which  our 
difference  exists. 

This  point  is,  whether  certain  facts,  which  may  be  *taken  as    rw^^o 
clear  upon  the  evidence,  amount  to  an  imprisonment.    These  &cts, 
stated  shortly,  and  as  I  understand  them,  are  in  efiect  as  follows. 

A  part  of  a  public  highway  was  enclosed,  and  appropriated  for  specta- 
tors of  a  boat  race,  paying  a  price  for  their  seats.  The  plaintiff  was  de- 
aious  of  entering  this  part,  and  was  opposed  by  the  defendant :  but  after 
a  struggle,  during  which  no  momentary  detention  of  his  person  took  place, 
he  succeeded  in  climbing  over  the  enclosure.  Two  policemen  were  then 
stationed  by  the  defendant  to  prevent,  and  they  did  prevent,  him  from 
passing  onwards  in  the  direction  in  which  he  declared  his  wish  to  go :  but 
be  was  allowed  to  remain  unmolested  where  he  was,  and  was  at  liberty  to 
go,  and  was  told  that  he  was  so,  in  the  only  other  direction  by  which  he 
could  pass.  This  he  refused  for  some  time,  and,  during  that  time,  re- 
mained where  he  had  thus  placed  himself. 

These  are  the  facts :  and,  setting  aside  those  which  do  not  properly 
bear  on  the  question  now  at  issue,  there  will  remain  these :  that  the  plain- 
tiff^ being  in  a  public  highway  and  desirous  of  passing  along  it,  in  a  par- 
ticular direction,  is  prevented  from  doing  so  by  the  orders  of  the  defendant, 
and  that  the  defendant's  agents  for  the  purpose  are  policemen,  from 
whom,  indeed,  no  unnecessary  violence  was  to  be  anticipated,  or  such  as 
they  believed  unlawful,  yet  who  mi^t  be  expected  to  execute  such  com- 
mands as  they  deemed  lawful  with  all  necessary  force,  however  resisted. 
But,  although  thus  obstructed,  the  plaintiff  was  at  liberty  to  move  his  person 
and  go  in  any  other  direction,  at  his  free  will  and  pleasure :  and  no  actual 
force  or  restraint  on  his  person  was  used,  unless  the  obstruction  before- 
mentioned  amounts  to  so  much. 

*I  lay  out  of  consideration  the  question  of  right  or  wrong  be-  r*'fAA 
tween  these  parties.  The  acts  will  amount  to  imprisonment  *- 
neither  more  nor  less  from  their  being  wrongful  or  capable  of  justification. 
And  I  am  of  opinion  that  there  was  no  imprisonment.  To  call  it  so  appears 
to  me  to  confound  partial  obstruction  and  disturbance  with  total  obstruction 
and  detention.  A  prison  may  have  its  boundary  large  or  narrow,  visible 
and  tangible,  or,  thou^  real,  still  in  the  conception  only ;  it  may  itself  be 
movable  or  fixed :  but  a  boundary  it  must  have ;  and  that  boundary  the 
party  imprisoned  must  be  prevented  firom  passing ;  he  must  be  prevented 
from  leaving  that  place,  within  the  ambit  of  which  the  party  imprisoning 
would  confine  him,  except  by  prison-breach.  Some  confusion  seems  to 
me  to  arise  firom  confounding  imprisonment  of  the  body  with  mere  loss 
of  freedom :  it  is  one  part  of  the  definition  of  freedom  to  be  able  to  go 
whithersoever  one  pleases ;  but  imprisonment  is  something  more  than  the 
mere  loss  of  this  power ;  it  includes  the  notion  of  restraint  within  some 
limits  defined  by  a  will  or  power  exterior  to  our  own. 

In  Com.  Dig,  hnprisanmenUG)^  it  is  said:   "Every  rfstraint  of  the 

2N 
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liberty  of  a  free  man  will  be  an  unprisonoient."  For  this  the  aolboritia 
cited  are  2  Inst.  482,  Cro.  Car.  210.  (a)  But,  when  these  are  refeired  to, 
it  will  be  seen  that  nothing  was  intended  at  all  inconsistent  with  what  I 
have  ventured  to  lay  down  above.  In  both  books,  the  object  was  to  pobt 
out  that  a  prison  was  not  necessarily  what  is  commonly  so  called,  a  place 
locally  defined  and  appointed  for  the  reception  of  prisoners.  Lord  Coke 
*7451  ^^  commenting  on  the  statute  of  ^Westminster  2d,  (1  stat.  13  £d«  1, 
c.  48,)  (<  in  prisons,"  and  says,  «  every  restraint  of  the  liberty  of 
a  freeman  is  an  imprisonment,  although  he  be  not  within  the  walls  of  aoy 
common  prison."  The  passage  in  Cro.  Car.  (a)  is  from  a  curious  case  of  an 
information  against  Sir  Miles  Hobert  and  Mr.  Stroud,  for  escaping  out  of 
the  Gate  House  Prison,  to  which  they  had  been  committed  by  the  king. 
The  question  was,  whether,  under  the  circumstances,  they  had  ever  been 
there  imprisoned.  Owing  to  the  sickness  in  London,  and  through  tie 
favour  of  the  keeper,  these  gentlemen  had  not,  except  on  one  occasioD, 
ever  been  within  the  walls  of  the  Gate  House :  the  occasion  is  somewhat 
singularly  expressed  in  the  decision  of  the  court,  which  was  <<  that  their 
voluntary  retirement  to  the  close  stool"  in  the  Gate  House  «  made  them 
to  be  prisoners."  The  resolution,  however,  in  question  is  this :  <<  that  the 
prison  of  the  King's  Bench  is  not  any  local  prison  confined  only  to  one 
place,  and  that  every  place  where  any  person  is  restrained  of  his  liberty  is 
a  prison ;  as  if  one  take  sanctuary  and  depart  thence,  he  shall  be  said  to 
break  prison." 

On  a  case  of  this  sort,  which,  if  there  be  difficulty  in  it,  is  at  least 
purely  elementary,  it  is  not  easy  nor  necessary  to  enlarge :  and  I  am  un- 
willing to  put  any  extreme  case  hypothetically :  but  I  wish  to  meet  one  sug- 
gestion, which  has  been  put  as  avoiding  one  of  the  difficulties  which  cases 
of  this  sort  might  seem  to  suggest.  If  it  be  said  that  to  hold  the  present 
case  to  amount  to  an  imprisonment  would  turn  every  obstruction  of  the 
exercise  of  a  right  of  way  into  an  imprisonment,  the  answer  is,  that  there 
^7461  ^^^  ^^  something  like  personal  menace  *or  force  accompanying 
the  act  of  obstruction,  and  that,  with  this,  it  will  amount  to  im- 
prisonment. I  apprehend  that  is  not  so.  If,  in  the  course  of  a  night, 
both  ends  of  a  street  were  walled  up,  and  there  was  no  egress  from 
the  house  but  into  the  street,  I  should  have  no  difficulty  in  saying  that  the 
inhabitants  were  thereby  imprisoned ;  but,  if  only  one  end  were  walled 
up,  and  an  armed  force  stationed  outside  to  prevent  any  scaling  of  the 
wall  or  passage  that  way,  I  should  feel  equally  clear  that  there  was  no  im- 
prisonment. If  there  were,  the  street  would  obviously  be  the  prison; 
and  yet,  as  obviously,  none  would  be  confined  to  it. 

Knowing  that  my  Lord  has  entertained  strongly  an  opinion  direcdj 
contrary  to  this,  I  am  under  serious  apprehension  that  I  overlook  some 
difficulty  in  forming  my  own :  but,  if  it  exists,  I  have  not  been  able  ti 

{a)  Hobert  jr  Stronffi  Case,  Cro.  Car.  309. 
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discover  it,  and  am  therefore  bound  to  state  that,  according  to  my  view  of 
the  case,  the  rule  should  be  absolute  for  a  new  trial. 

Williams,  J.  (a)  I  also  have  had  the  benefit  of  seeing,  and  beg  leave 
to  refer  to,  what  my  brother  Patteson  has  written,  explaining  the  manner 
in  which  the  only  question  now  before  us  in  this  case  is  raised,  and  show- 
ing that  it  depends  upon  whether  the  following  facts  constitute  an  im- 
prisonment in  point  of  law. 

A  part  of  Hammersmith  bridge,  which  is  generally  used  as  a  public 
footway,  was  appropriated  for  seats  to  view  a  regatta  on  the  river,  and 
separated  for  that  purpose  from  the  carriage  way  by  a  temporary  fence. 
The  plaintiff  insisted  upon  passing  along  the  part  so  ^appropriated,  r»747 
and  attempted  to  climb  over  the  fence.  The  defendant  (clerk  of 
the  bridge  company)  pulled  him  back ;  but  the  plaintiff  succeeded  in 
climbing  over  the  fence.  The  defendant  then  stationed  two  policemen  to 
prevent,  and  they  did  prevent,  the  plaintiff  from  proceeding  forwards 
along  the  footway  in  the  direction  he  wished  to  go.  The  plaintiff,  how- 
ever, was  at  the  same  time  told  that  he  might  go  back  into  the  carriage 
way  and  proceed  to  the  other  side  of  the  bridge,  if  he  pleased.  The 
plaintiff  refused  to  do  so,  and  remained  where  he  was  so  obstructed, 
about  half  an  hour. 

And,  if  a  partial  restraint  of  the  will  be  sufficient  to  constitute  an  im- 
prisonment, such  undoubtedly  took  place.  He  wished  to  go  in  a  particu- 
lar direction,  and  was  prevented ;  but,  at  the  same  time,  another  course 
was  open  to  him.  About  the  meaning  of  the  word  imprisonment,  and  the 
definitions  of  it  usually  given,  there  is  so  little  doubt  that  any  difference 
of  opinion  is  scarcely  possible.  Certainly,  so  far  as  I  am  aware,  none  such 
exists  upon  the  present  occasion.  The  difficulty,  whatever  it  may  be, 
arises  when  the  general  rule  is  applied  to  the  facts  of  a  particular  case. 

<«  Every  confinement  of  the  person"  (according  to  Blackstone,  3  Bl.  C. 
127)  « is  an  imprisonment,  whether  it  be  in  a  common  prison,  or  in  a  pri- 
vate house,  or  in  the  stocks,  or  even  by  forcibly  detaining  one  in  the  public 
streets,"  which,  perhaps,  may  seem  to  imply  the  application  of  force  more 
than  is  really  necessary  to  make  an  imprisonment.  Lord  Coke,  in  his 
second  Institute,  589,  speaks  of  «a  prison  in  law"  and  «<a  prison 
in  deed:"  so  that  there  may  be  a  constructive,  as  well  as  an  actual, 
'imprisonment :  and,  therefore,  it  may  be  admitted  that  personal  r*^^ 
violence  need  not  be  used  in  order  to  amount  to  it.  <«  If  the  bailiff" 
(as  the  case  is  put  in  Bull.  N.  P.  62)  «  who  has  a  process  against  one,  says 
to  him,"  «  <  You  are  my  prisoner,  I  have  a  writ  against  you,'  upon  which 
he  submits,  turns  back  or  goes  with  him,  though  the  bailiff  never  touched 
him,  yet  it  is  an  arrest,  because  he  submitted  to  the  process."  So,  if  a 
person  should  direct  a  constable  to  take  another  in  custody,  and  that  per- 
son should  be  told  by  the  constable  to  go  with  him,  and  the  orders  are 
obeyed,  and  they  walk  together  in  the  direction  pointed  out  by  the  con 

(a)  The  Icftrned  judge  being  abeent,  bis  jodgment  was  read  from  his  MS.  bj  Coleridge^  J 
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stable,  tliat  is,  constructively,  an  imprisonment,  though  no  actual  violence 
be  used.  In  such  cases,  however,  though  little  may  be  said,  much  is 
meant  and  perfectly  understood.  The  party  addressed  in  the  manner 
above  supposed  feels  that  he  has  no  option,  no  more  power  of  going  in  any 
but  the  one  direction  prescribed  to  him  than  if  the  constable  or  bailiff  had 
actually  hold  of  him :  no  return  or  deviation  from  the  course  prescribed  is 
open  to  him.  And  it  is  that  entire  restraint  upon  the  will  which,  I  appre- 
hend, constitutes  the  imprisonment.  In  the  passage  cited  from  BuDer's 
Nisi  Prius  it  is  remarked  that,  if  the  party  addressed  by  the  bailiff,  instead 
of  complying,  had  run  away,  it  could  be  no  arrest,  unless  the  bailiff  actually 
laid  hold  of  him,  and  for  obvious  reasons.  Suppose  (and  the  supposition 
is  perhaps  objectionable,  as  only  putting  the  case  before  us  over  again] 
any  person  to  erect  an  obstruction  across  a  public  passage  in  a  town,  and 
another,  who  had  a  right  of  passage,  to  be  refused  permission  by  the  party 
obstructing,  and,  after  some  delay,  to  be  compelled  to  return  and  take 
*7491  ^Q^^^^i*  ^^^  circuitous  *route  to  his  place  of  destination :  I  do  not 
think  that,  during  such  detention,  such  person  was  under  impri- 
sonment, or  could  maintain  an  action  for  false  imprisonment,  whatever 
other  remedy  might  be  open  to  him. 

I  am  desirous  only  to  illustrate  my  meaning  and  explain  the  reason 
why  I  consider  the  imprisonment  in  this  case  not  to  be  complete.  The 
reason  shortly  is,  that  I  am  aware  of  no  case,  nor  of  any  definition,  which 
warrants  the  supposition  of  a  man  being  imprisoned  during  the  time  that 
an  escape  is  open  to  him  if  he  chooses  to  avail  himself  of  it. 

Patteson,  J.  This  was  an  action  of  trespass  for  an  assault  and  false 
imprisonment.  The  pleas  were :  as  to  the  assault,  son  assault  demesne ; 
as  to  the  imprisonment,  that  the  plaintiff,  before  the  imprisonment,  assaulted 
the  defendant,  wherefore  the  defendant  gave  him  into  custody.  The  re- 
plication was  De  injurift  to  each  plea.  This  puts  in  issue,  as  to  the  first 
plea,  who  committed  the  first  assault ;  and,  as  to  the  second,  whether  the 
imprisonment  was  before  or  after  the  assault,  if  any,  committed  by  the 
plaintiff.  Supposing  the  defendant  to  have  made  the  first  assault,  and  the 
plaintiff  to  have  followed,  and  such  continuous  assaulting  to  have  taken 
place,  the  plaintiff  must  succeed  on  the  issue  as  to  the  first  plea.  Sup- 
posing a  continuous  imprisonment  to  be  established,  and  an  assault  by  the 
plaintiff,  but  which  took  place  in  trying  to  escape  from  that  imprisonment, 
and  not  before  the  imprisonment,  the  plaintiff  must  succeed  on  the  issue 
as  to  the  second  plea.  If,  on  the  other  hand,  the  plaintiff  did  assault  the 
defendant  btfore  the  imprisonment,  then  he  must  fail  upon  the  issue  as  to 
*7501  ^^  second  plea,  even  if  his  *assault  was  justifiable,  because  in  that 
case  he  should  have  replied  such  justification,  as,  for  instance,  de- 
fence of  his  close,  or  that  he  was  in  the  exercise  of  a  right  of  way  which 
the  defendant  obstructed,  or  other  matter  of  justification.(a) 

(a)  On  the  pleadinn,  the  fbUowing  aathoritiee  were  referred  to  in  the  argument:  BdH 
If.  P.  18;  Oaki$  ▼.  Wood,  8  M.  A  W.  150;  OoktB  ▼.  Wood,  S  M.  dc  W.  791. 
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Now  the  facts  of  thb  case  appear  to  be  as  follows.  A  part  of  Hammer- 
Bridge  which  is  ordinarily  used  as  a  public  footway  was  appropriated 
for  seats  to  view  a  regatta  on  the  river,  and  separated  for  that  purpose  from 
the  carriage  way  by  a  temporary  fence.  The  plaintiff  insisted  on  passing 
along  the  part  so  appropriated,  and  attempted  to  climb  over  the  fence. 
The  defendant,  being  clerk  of  the  Bridge  Company,  seized  his  coat,  and 
tried  to  pull  him  back :  the  plaintiff,  however,  succeeded  in  climbing  over 
the  fence.  The  defendant  then  stationed  two  policemen  to  prevent,  and 
they  did  prevent,  the  plaintiff  from  proceeding  forwards  along  the  footway ; 
but  he  was  told  that  he  might  go  back  into  the  carriage  way,  and  proceed 
to  the  other  side  of  the  bridge,  if  he  pleased.  The  plaintiff  would  not  do 
so,  but  remained  where  he  was  above  half  an  hour :  and  then,  on  the  de- 
fendant still  refusing  to  suffer  him  to  go  forwards  along  the  footway,  he 
endeavoured  to  force  his  way,  and,  in  so  doing,  assaulted  the  defendant ; 
whereupon  he  was  taken  into  custody. 

It  is  plain  from  these  &cts  that  the  first  assault  was  committed  by  the 
defendant  when  he  tried  to  pull  the  plaintiff  back  as  he  was  climbing  over 
the  fence :  and,  as  the  jury  have  found  the  whole  transaction  to  have  been 
continuous,  the  plaintiff  would  be  entitled  to  retain  the  *verdict  r«'75i 
which  he  has  obtained  on  the  issue  as  to  the  first  plea.  Again,  if  ^ 
what  passed  before  the  plaintiff  assaulted  the  defendant  was  in  law  an  im- 
prisonment of  the  plaintiff,  that  imprisonment  was  undoubtedly  continu- 
ous, and  the  assault  by  the  plaintiff  would  not  have  been  before  the  impri- 
sonment as  alleged  in  the  second  plea,  but  during  it,  and  in  attempting  to 
escape  from  it :  and  the  plaintiff  would,  in  that  case,  be  entitled  to  retain 
the  verdict  which  he  has  obtained  on  the  issue  as  to  the  second  plea.  But, 
if  ndiat  so  passed  was  not  in  law  an  imprisonment,  then  the  plaintiff  ought 
to  have  replied  the  right  of  footway  and  the  obstruction  by  the  defendant, 
and  that  he  necessarily  assaulted  him  in  the  exercise  of  the  right,  and,  not 
having  so  replied,  is  not  entitled  to  the  verdict.  So  that  the  case  is  re- 
duced to  the  question,  whether  what  passed  before  the  assault  by  the  plain- 
tiff was  or  was  not  an  imprisonment  of  the  plaintiff  in  point  of  law.(a) 

I  have  no  doubt  that,  in  general,  if  one  man  compels  another  to  stay  in  any 
given  place  against  his  will,  he  imprisons  that  other  just  as  much  as  if  he 
locked  him  up  in  a  room  :  and  I  agree  that  it  is  not  necessary,  in  order  to 
constitute  an  imprisonment,  that  a  man's  person  should  be  touched.  I 
agree,  also,  that  the  compelling  a  man  to  go  in  a  given  direction  against 
his  will  may  amount  to  imprisonment.  But  I  cannot  bring  my  mind  to 
die  conclusion  that,  if  one  man  merely  obstructs  the  passage  of  another  in 
a  particular  direction,  whether  by  threat  of  personal  violence  or  otherwise, 
leaving  him  at  liberty  to  stay  where  he  is  or  to  go  *in  any  other  .  rt'vgo 
direction  if  he  pleases,  he  can  be  said  thereby  to  imprison  him.  ^ 
He  does  him  wrong,  undoubtedly,  if  there  was  a  right  to  pass  in  that  di- 
rection, and  would  be  liable  to  an  action  on  the  case  for  obstructing  the 

(a)  Tlie  Lord  Chief  Jostioe,  on  the  trial,  told  the  jury  that  nm  impriaonment  had  taken 
place  hefore  pbintiiraaiaiilted  deftndant  j  which  was  the  fraction  eomplained  of. 
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passage,  or  of  assault,  if,  on  the  partj  persisting  in  gmng  in  that  cBrectioD, 
he  touched  his  person,  or  so  threatened  him  as  to  amount  to  an  assault. 
But  imprisonment  is,  as  I  apprehend,  a  total  restraint  of  the  liberty  of  the 
person,  for  however  short  a  time,  and  not  a  partial  obstruction  of  his  wiU, 
whatever  inconvenience  it  may  bring  on  him.  The  quality  of  the  act  cao- 
not,  however,  depend  on  the  right  of  the  opposite  party.  If  it  be  an  im- 
prisonment to  prevent  a  man  passing  along  the  public  highway,  it 
must  be  equally  so  to  prevent  him  passing  further  along  a  field  into  which 
he  has  broken  by  a  clear  act  of  trespass. 

A  case  was  said  to  have  been  tried  before  Lord  Chief  Justice  Tutdal 
involving  this  question :  (a)  but  it  appears  that  the  plaintiff  in  that  case 
was  compelled  to  stay  and  hear  a  letter  read  to  him  against  his  will,  which 
was  doubtless  a  total  restraint  (rf'his  liberty  whilst  the  letter  .was  read. 

I  agree  to  the  definition  in  Selwyn's  Nisi  Prius,  title  bnpristmment,  (b) 
<<  False  imprisonment  is  a  retraint  on  the  bberty  of  the  person  without 
lawful  cause  ;  either  by  confinement  in  prison,  stocks,  house,  &c.,  or  erea 
by  fi)rcibly  detaining  the  party  in  the  streets,  against  his  will."  He  cites 
22  Ass.  fol.  104,  B.  pi.  85,  perTaoaps,  C.  J.  The  word  there  used  is 
*753i  ^' arrest,"  which  appears  to  me  to  include  «  detaining,"  as  *Mr. 
-'  Selwyn  expresses  it,  and  not  to  mean  merely  the  preventing  a  per- 
son from  passing. 

Upon  the  whole,  I  am  of  opinion  that  the  only  imprisonment  proved  in 
this  case  was  that  which  occurred  when  the  plaintiff  was  taken  into  custody 
qfler  he  had  assaulted  the  defendant,  and  that  the  second  plea  was  made 
out ;  I  therefore  think  that  the  rule  for  a  new  trial  ou^t  to  be  made  ab- 
solute. 

Lord  Denscak,  C.  J.  I  have  not  drawn  up  a  formal  judgment  in  this  case, 
because  I  hoped  to  the  last  that  the  arguments  which  my  learned  brothers 
would  produce  in  support  of  their  opinion  might  alter  mine.  We  have 
freely  discussed  the  matter  both  orally  and  in  written  communications ; 
but,  after  hearing  what  they  have  advanced,  I  am  compelled  to  say  that 
my  first  impression  remains.  If,  as  I  must  believe,  it  is  a  wrong  one,  it 
may  be  in  some  measure  accounted  for  by  the  circumstances  attending  the 
case.  A  company  unlawfully  obstructed  a  public  way  for  their  own 
profit,  extorting  money  bom  passengers,  and  hiring  policemen  to  effect 
this  purpose.  The  plaintiff,  wishing  to  exercise  his  right  of  way,  is  stop- 
ped by  force,  and  ordered  to  move  in  a  direction  which  he  wishe^  not  to 
take.  He  is  told  at  the  same  time  that  a  force  is  at  hand  ready  to  compel 
his  submission.  That  proceeding  appears  to  me  equivalent  to  beidg  pulled 
by  the  collar  out  of  the  one  line  and  into  the  other. 

There  is  some  difficulty  peihaps  in  defining  imprisonment  ia  the  ab- 
stract without  reference  to  its  illegality ;  nor  is  it  necessary  for  me  to  do 
80,  because  I  consider  these  acts  as  amounting  to  imprisonment    That 

(a)  The  caie  was  alluded  to  in  argument  bj  Unmfny ;  but  no  name  mentioiied,  Wf  ^ 
tiUa  given.  • 

(6}yoLiip.aiMlthed. 
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word  I  understand  to  mean  any  restraint  of  the  person  by  *force.  r«7CA 
In  Btiller's  Nisi  Prius,  (p.  22,)  it  is  said :  «  Every  restraint  of  a 
man's  liberty  under  the  custody  of  another,  either  in  a  jail,  house,  stocks 
or  in  the  street,  is  in  law  an  imprisonment ;  and  whenever  it  is  done  with- 
out a  proper  authority,  is  false  imprisonment,  for  which  the  law  gives  an 
action ;  and  this  is  commonly  joined  to  assault  and  battery ;  for  every 
imprisonment  includes  a  battery,  and  every  battery  an  assault."  It  ap- 
pears, therefore,  that  the  technical  language  has  received  a  very  large  con- 
struction^  and  that  there  need  not  be  any  touching  of  the  person  i  a  lock- 
ing up  would  constitute  an  imprisonment,  without  touching.  From  the 
language  of  Thorpe,  C.  J.,  which  Mr.  Selwyn  (a)  cites  from  the  Book  of 
Assizes,  (22  Ass.  fol.  104,  B.  pi.  85,)  it  appears  that,  even  in  very  early 
times,  restraint  of  liberty  by  force  was  understood  to  be  the  reasonable 
definition  of  imprisonment. 

I  had  no  idea  that  any  person  in  these  times  supposed  any  particular 
boundary  to  be  necessary  to  constitute  imprisonment,  or  that  the  restraint 
of  a  man's  person  from  doing  what  he  desires  ceases  to  be  an  imprison- 
ment because  he  may  find  some  means  of  escape. 

It  is  said  that  the  party  here  was  at  liberty  to  go  in  another  direction. 
I  am  not  sure  that  in  fact  he  was,  because  the  same  unlawful  power  which 
prevented  him  from  taking  one  course  might  in  case  of  acquiescence  have 
refused  him  any  other.  But  this  liberty  to  do  something  else  does  not  ap- 
pear to  me  to  afiect  the  question  of  imprisonment.  As  long  as  I  am  pre- 
vented from  doing  what  I  have  a  right  to  do,  of  what  importance 
*is  it  that  I  am  permitted  to  do  something  else?  How  does  the  r*755 
imposition  of  an  unlawful  condition  show  that  I  am  not  re- 
strained ?  If  I  am  locked  in  a  room,  am  I  not  imprisoned  because  I  might 
effect  my  escape  through  a  window,  or  because  I  might  find  an  exit  dan- 
gerous or  inconvenient  to  myself,  as  by  wading  through  water  or  by  taking 
a  route  so  circuitous  that  my  necessary  affairs  would  suffer  by  delay  ? 

It  appears  to  me  that  this  is  a  total  deprivation  of  liberty  with  reference 
to  the  purpose  for  which  he  lawfully  wished  to  employ  his  liberty :  and, 
being  effected  by  force,  it  is  not  the  mere  obstruction  of  a  way,  but  a  re* 
straint  of  the  person.  The  case  cited  as  occurring  before  Lord  Chief  Justice 
TiNDAL,  as  I  understand  it,  is  much  in  point.  He  held  it  an  imprisonment 
where  the  defendant  stopped  the  plaintiff  on  his  road  till  he  had  read  a  libel 
to  him.    Yet  he  did  not  prevent  his  escaping  in  another  direction. 

It  is  said  that,  if  any  damage  arises  from  such  obstruction,  a  special 
action  on  the  case  may  be  brought.  Must  I  then  sue  out  a  new  writ 
stating  that  the  defendant  employed  direct  force  to  prevent  my  going  where 
my  business  called  me,  whereby  I  sustained  loss?  And,  if  I  do,  is  it 
certain  that  I  shall  not  be  told  that  I  have  misconceived  my  remedy,  for 
all  flows  from  the  false  imprisonment,  and  that  should  have  been  the  sub- 
ject of  an  action  of  trespass  and  assault  ?     For  the  jury  properly  found 

(a)  VoLiLp.  915, 1 1th  ed..  tit  hnjmtoia^enL 
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that  the  whole  of  the  defendant's  conduct  was  continuous:  it  commenced 
in  illegality ;  and  the  plaintiff  did  right  to  resist  it  as  an  outrageous  viola- 
tion of  the  liberty  of  the  subject  from  the  very  first. 

Rule  absolute. 
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The  judgment  of  a  manor  court  in  a  plea  of  debt  ia  sufliciently  proved  by  productacm  of  a 
minute  in  the  court  booka,  containing  entries  of  the  pleadings,  but  setting  forth,  as  Co  Che 
judgment,  only  a  form  of  caption,  names  of  parties  and  suitors  of  the  court,  and  a  memo- 
randum that  a  venire  facias  was  executed,  verdict  found  for  plalntLS)  and  final  judgment 
entered  for  debt  and  coats,  specifying  the  amounts :  the  deputy  steward  of  the  court  stating 
that  he  was  present  at  the  trial,  and  that  it  was  not  usual  to  draw  up  a  more  formal  judg- 
ment; and  it  appearing  that  a  levari  facias  had  issued,  reciting  a  judgment  in  terms  c:orre- 
spending  with  the  entry. 

An  administrator,  sued  in  the  manor  court  for  a  debt  due  from  the  intestate,  pleaded.  No  assets: 
Replication,  that  he  had  assets :  Issue  thereon,  and  verdict  for  plaintiiil  Judgment  was  en- 
tered  up,  execution  issued,  and  Nulla  bona  returned.  Plaintiff  declared  in  debt,  setting  forth 
these  proceedings,  and  alleging  that  defendant  had,  at  the  time  of  the  recovery,  assets  to  be 
administered,  and  had  eloigned  and  wasted  them.  Plea,  that,  at  the  time  of  the  vecoveiy, 
defendant  had  fully  administered,  4cc,  without  this,  that  he  eloigned  or  wasted,  &e.  lasue 
thereon.  Held,that,  on  the  trial  of  thb  issue,  defendant  could  not  prove  that  ail  assets  which 
had  come  to  his  hands  at  the  time  of  the  former  recovery  had  been  duly  administered.  And 
that  the  plaintiff  might  take  this  objection  without  having  replied  the  former  recovery  as  an 
estoppeL 

Declaration  in  debt  against  William  Gregory,  administrator,  &c.,  of 
Robert  Gregory,  deceased.  The  count  stated  that  the  plaintiff  heretofore, 
that  is  to  say  at  the  court  baron  (a)  of  Sackville  Walter  Lane  Fox,  Esq., 
lord  of  the  manor  of  Wakefield  in  the  county  of  York,  held  at  Wakefield 
aforesaid  in  and  for  the  said  manor  and  within  the  jurisdiction  of  the  afore- 
said court,  on,  &c.,  before  Percival  Terry  and  John  Haldane,  free  suitors 
of  the  said  court,  came,  according  to  the  custom  of  the  said  court,  by 
Robert  Parker  his  attorney  duly  appointed,  and  then  and  there,  in  the  said 
court,  according  to  the  custom  of  the  said  court,  levied  his  plaint  against 
the  said  defendant,  administrator  as  aforesaid,  in  a  plea  of  debt  of  4/.  195. 
lid.  for  a  certain  cause  of  action  arising  to  the  said  plaintiff  against  the 
said  R.  G.,  deceased,  in  his  lifetime  within  the  jurisdiction  of  the  said 
court :  and  such  proceedings  were  thereupon  had,  in  the  plea  of  the  said 
plaint,  that  afterwards,  to  wit,  at  the  court  baron,  &c.,  held,  &c.,  on, 
*7571  ^''  ^^^^^  William  *Gosnay  Briggs  and  John  Smith,  free  suitors 
of  the  said  court,  the  said  plaintiff,  by  the  consideration  and  judg- 
ment of  the  said  court,  recovered  in  the  said  plea  of  the  said  plaint  against 
defendant,  as  such  administrator  as  aforesaid,  4/.  14^.  9cf.  forhis  said  debt, 
and  also  16/.  10^.  lOd.  which  in  and  by  the  same  court  before  the  last- 
mentioned  suitors  were  then  adjudged  to  the  said  plaintiff  with  his  assent 
for  his  damages  by  him  sustained  as  well  by  reason  of  the  detention  of  the 
said  debt  as  for  bis  costs  and  charges,  &c. ;  and  which  said  debt  and 

(a)  See  atet  17  O.  8,  c  15,  lecta.  1,  26,  87. 
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damages,  costs  and  chaigesy  amounted  together  in  the  whole  to  21/.  5^.  Id. ; 
to  be  levied  of  the  proper  goods  and  chattels  of  the  said  R.  G.,  deceased, 
in  the  hands  of  the  said  defendant  as  such  administrator  as  aforesaid  to  be 
administered,  whereof  the  said  defendant  as  such  administrator  as  afore- 
said was  convicted,  as  bj  the  memorandum  and  proceedings  thereof  re- 
maining in  the  said  court  more  fully  appears.     The  count  then  stated  that 
plaintifi^  for  the  purpose  of  obtaining  his  said  debt  and  damages,  sued  out 
of  the  said  court  baron  a  certain  writ  of  Henry  Archer  Raymond,  Esq., 
steward  of  the  courts  of  the  said  manor  and  of  the  liberties  thereof,  called 
a  levari  facias,  directed  to  all  and  singular  his  bailiils,  whereby  the  steward 
commanded  them  to  cause  to  be  made,  of  the  goods  and  chattels  which 
were  of  the  said  R.  G.,  deceased,  at  the  time  of  his  death  in  the  hands  of 
the  said  defendant  as  administrator  as  aforesaid  to  be  administered,  found 
within  the  said  manor,  the  said  debt  of  4/.  14^.  9(/.,  and  16/.  10s.  lOd,  so 
awarded  for  damages,  costs,  &c.,  and  that  they  should  have  the  money  at 
the  next  court  baron,  &c.,  to  be  holden,  &c.,  on,  &c.,  to  render  to  the 
plaintifi^  &c. :  which  writ  was  delivered  to  Thomas  Aked,  then  and  still 
being  one  of  the  bailiffs,  &c.,  /to  be  by  him  executed :  and  the     rt^'jrjQ 
said  bailiff  returned  to  the  last-mentioned  court  that  he  had  found     ^ 
no  goods,  &c.,  within  the  said  manor  which  were  of  the  said  R.  G.,  de- 
ceased, at  the  time  of  his  death  in  the  hands  of  the  said  defendant  as 
administrator  as  aforesaid,  whereby  he  could  levy,  &c. :  as  by  the  me- 
morandum and  proceedmgs  of  the  said  writ  and  of  the  said  return  thereof 
still  remaining  in  the  said  court  more  fully  appears.     And  plaintiff  in  fact 
says  that,  at  the  time  of  his  recovering  the  said  judgment  as  aforesaid,  to 
wit,  on,  &c.,  divers  goods  and  chattels  which  were  of  R.  G.,  deceased,  at 
the  time  of  his  death  of  great  value,  to  wit,  of  the  value  of  the  debt  and 
damages  aforesaid  in  form  aforesaid  recovered,  had  come  to  the  hands  of 
defendant  as  administrator  as  aforesaid  to  be  administered,  and  which 
goods  and  chattels  the  said  defendant,  administrator  as  aforesaid,  eloigned, 
wasted,  and  converted  and  disposed  of  to  his  own  use.     Whereby  an 
action  hath  accrued,  &c.     To  the  damage,  &c. 

Pleas.  1.  That  plaintiff  did  not  recover  against  defendant  as  such  ad- 
ministrator as  aforesaid,  in  manner,  &c.  Conclusion  to  the  country.  Issue 
thereon. 

2.  That,  at  the  time  of  the  plaintiff  recovering  the  said  judgment  as 
aforesaid,  defendant  had  fully  administered  all  and  singular  the  goods  and 
chattels  which  were  of  the  said  R.  Gregory,  deceased,  at  the  time  of  his 
death,  which  had  then  come  to  the  hands  of  the  said  defendant  as  admi- 
nistrator as  aforesaid  to  be  administered :  without  this,  that  defendant,  ad- 
ministrator as  aforesaid,  eloigned,  wasted,  converted  or  disposed  of  to  his 
own  use  the  said  goods  or  chattels  or  any  or  either  of  them,  or  any  part 
thereof,  in  manner,  &c.     Conclusion  to  the  country.    Issue  thereon. 

*0n  the  trial,  before  Coltman,  J.,  at  the  York  spring  assizes,    r«759 
1844,  it  appeared  that  the  declaration  in  the  Manor  court  was  for    '* 
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work  done,  goods  sold,  &c.y  to  which  the  defendant  pleaded  that  he  had 
not,  nor,  at  the  time  of  the  commencement  of  the  suit,  or  at  any  time 
since,  had,  any  goods  or  chattels  which  were  of  the  said  R.  G.,  deceased, 
&c.,  to  he  administered :  verification.    And  the  plaintiff  filed  a  replica- 
tion, stating  that,  before  and  after  the  commencement  of  this  suit,  to  wit, 
on,  &c.,  divers  moneys,  goods,  &c.,  which  were  of  die  intestate,  of  great 
value,  to  wit,  of  the  amount  and  value  of  the  debt  and  damages,  came 
to  and  were  in  the  hands  of  defendant  as  administrator  as  aforesaid  to  be 
administered,  and  wherewith  he  could  and  might,  &c.,  have  satisfied,  &c.  : 
verification.     Defendant  rejoined  that  no  moneys,  goods,  &c.,  have  come, 
&c.,  to  be  administered,  &c.,  in  manner  and  form,  &c.,  concluding  to  the 
country :  and  issue  was  joined  thereon.     It  further  appeared  (by  the  evi- 
dence of  the  deputy  steward,  who  had  been  present  at  the  trial)  that  the 
cause  was  tried  at  Wakefield,  and  a  verdict  found  for  the  plaintiff:  and 
that  the  following  entiy  was  made  in  the  books  of  the  Manor  court. 
«  Manor  of    \  ^^  wit.     At  the  Court  Baron  of  Sackville  Walter  Lane  Fox, 

Wakefield.  |  Esq.,  Lord  of  the  Manor  of  Wakefield,  holden  there  the  22d 
day  of  November,  in  the  7th  year,"  &c.,  ^  and  in  the  year  of  our  Lord 
1843,  before  Greorge  Wailes,  Esq.,  Chairman,  Henry  Lumb,  Deputy  Stew- 
ard, and  the  suitors  of  the  said  court,  viz. : 

«  William  Gosnay  Briggs, 
**  John  Smith. 
*7601  *^^  Joseph  Dawson  v.  WiUiam  Gregory^  as  administrator 

of  all  and  singular  the  goods,  chattels  and  credits 
of  Robert  Gregory,  deceased. 
<«  Venire  facias  executed.    Verdict  for  plaintiflf,  and  final        £    s.    d 

judgment  entered  up  for       -        -        -        •         Debt    4   14     ^ 

Costs  16   10   10 

£21     5    7" 


The  deputy  steward  proved  that  all  judgments  of  the  court  were  en- 
tered in  this  manner,  and  no  document  of  a  more  formal  kind  drawn  up. 
A  levari  facias  issued,  commanding  the  bailifis  of  the  steward  of  the  Ma- 
nor court  to  levy  of  the  goods  which  were  of  the  intestate,  in  the  hands 
of  W.  Gregory,  administrator,  &c.,  to  be  administered,  found  within  the 
manor,  <<  as  well  a  certain  debt  of  4/.  I4ts.  9d.  which  Joseph  Dawson  hath 
recovered  against  him  in  the  court  baron  of  Sackville  Walter  Lane  Fox, 
Esq.,  lord  of  the  said  manor,  holden  at  Wakefield,  in  and  for  the  manor 
aforesaid,  before  the  suitors  of  that  court,  as  also  16/.  10^.  lOd.  which  in 
the  same  court  were  awarded  to  the  said  Joseph  for  his  damages  which  he 
had  sustained,  as  well  by  reason  of  detaining  the  said  debt  as  for  his 
costs  and  charges  by  him  about  his  suit  in  that  behalf  expended,  where- 
of the  said  William  Gregory  was  convicted,  as  appears  by  the  proceedings 
of  that  court.'*  No  goods  were  found  on  which  a  levy  could  be  made. 
The  bailiff  demanded  payment  from  the  defendant,  and  inquired  if  he  had 
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any  goods  belonging  to  the  deceased.  The  defendant  answered  that  he 
had  not,  for  he  had  sold  the  whole  of  the  ^effects  some  time  ago.  r«7gi 
The  bailiff  returned  Nulla  bona.(a) 

On  the  trial  of  the  present  action  it  was  objected,  for  the  defendant, 
that  the  minute  read  from  the  court  book  was  not  sufficient  evidence  of 
a  judgment.  The  learned  judge,  however,  received  it.  The  defendant's 
counsel  then  proposed  to  show  that  all  the  assets  which  had  come  to  de- 
fendant's hands  at  the  time  of  the  reco^ry  stated  in  the  declaration  had 
been  duly  administered :  but  it  was  objected  that  he  could  not  allege  this, 
there  being  no  plea  of  plene  administravit,  and  that,  if  there  had  been 
such  a  plea,  he  would  have  been  concluded  by  the  former  judgment. 
The  defendant's  counsel  urged  that,  to  raise  this  point,  the  plaintiff  should 
have  replied  an  estoppel.  CoLTBiAN,.J.,  was  of  opinion  that  the  defence 
was*  not  admissible :  and  he  stated  to  the  jury  that  the  only  material  ques- 
tion  on  the  second  issue  was,  whether  or  not,  at  the  time  of  the  recovery, 
there  were  goods  in  the  defendant's  hands,  out  of  which  the  plaintiff's 
debt  might  have  been  satisfied.    Verdict  for  plaintiff. 

John  Henderson^  in  the  ensuing  term,  obtained  a  rule  nisi  for  a  new  trial 
on  the  grounds  of  improper  admission  and  rejection  of  evidence,  and  mis- 
direction. 

Watsim  and  F.  Thamps(m  now  showed  cause.  First,  the  minute  was 
sufficient  evidence  of  the  judgment.  This  is  a  court  not  of  record,  and  in 
which  the  proceedings  are  regulated  merely  by  its  own  custom  :  and  it 
was  proved  that  the  practice  was  to  enter  judgments  as  was  done  here, 
and  not  otherwise.  <<  When  the  ^judgment  of  an  inferior  court  is  r^^go 
offered  in  evidence,  it  is  usual  to  produce  the  book  containing  the  ^ 
proceedings  from  the  proper  custody.  But  as  the  proceedings  are  not 
usually  made  up  in  form,  the  minutes  will  be  admitted,  if  they  are  perfect, 
and  omit  nothing  material."  2  Phil,  on  £v.  141,  (9th  ed.,)  part  2,  c.  3, 
8. 1.  It  is  added  there  that  proceedings  of  the  inferior  court,  if  not  en- 
tered in  the  books  at  all,  may  be  proved  by  the  officer.  And  Dyson  v. 
Woodj  3  B.  &  C.  449,  shows  that  the  judgment  of  such  a  court  is  availa- 
ble, even  where,  by  negligence,  no  memorandum  has  been  entered.  It 
appeared  here  by  the  evidence  of  the  deputy  steward  that  every  thing  ne- 
cessary according  to  the  practice  of  the  court  had  been  done.  Similar 
proof  was  held  sufficient  in  ArundeU  v.  WhiUy  14  East,  216.  Judgment, 
subftantially,  is  taxing  costs  and  issuing  execution.  Here  those  proceed- 
ings had  taken  place :  and  it  appeared  by  the  levari  facias  that  a  debt  had 
been  recovered  and  costs  awarded,  which  the  bailiffs  were  to  levy.  Se- 
condly, the  defendant  was  not  entitled  to  prove  that  he  had  no  assets  un- 
administered  at  the  time  of  the  judgment.  The  issue  tendered  by  him  in 
the  Manor  court  was  that  no  moneys,  &c.,  had  come  to  his  hands  to  be 
administered ;  the  judgment  against  him  on  that  issue  was  conclusive  in 
the  present  cause.  There  was  sufficient  evidence,  if  the  plaintiff  had 
(•)  Tht  letum  if  wt  ont,  aluioit  vtrbtliiD,  in  th*  d«clMrmtion ;  p.  768,  ant^ 
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proved  only  the  judgment  below,  and  the  return  of  Nulla  bona  to  the  levari 
facias ;  2  Wins.  Executors,  1565, 1566,  (3d  ed.,)  part  5,  b.  2,  c.  1 ;  Erving  v. 
Peters,  3  T.  R.  685:  but  he  added  another  fact,  namely,  the  defendant's 
assertion  that  he  had  sold  all  the  effects.  There  is  no  issue  here  on  plene 
administravit ;  and  that  plea  would  at  any  rate  have  been  fruitless,  because 
*7631  ^^^  former  *judgment  is  conclusive  that  the  defendant  had  assets ; 
^  2  Wms.  Executors,  1563,  1564 ;  and  the  fact  that  he  had  fully 
administered  would  have  been  a  defence  to  the  former  suit  Henderson  v. 
Henderson,  6  Q.  B.  288,  shows  that,  in  such  a  case,  the  judgment  of  an 
inferior  court  is  final.  No  distinction  can  be  drawn  in  this  respect  be* 
tween  judgments  in  a  court  of  record  and  in  a  court  not  of  record.  Nor 
could  it  be  necessary  to  reply  estoppel :  the  matter  which  estops  is  ap* 
parent  on  the  record :  and  the  replication  would  have  been  inapplicable 
to  the  plea,  which  is  that  the  defendant  did  not  waste  or  eloign.  * 

John  Henderson,  contra.     First,  the  judgment  of  the  Manor  court  was 
not  regularly  proved.    No  rule  can  be  drawn  here  from  cases  relating  to 
courts  in  which  the  proceedings  are  vivft  voce  ;  for  it  is  clear  that,  in  this 
instance,  written  pleadings  were  exchanged  and  entered  on  the  court 
books.    It  may  be  that  proceedings  up  to  judgment  may  sometimes  be 
proved  by  memoranda  of  the  proper  officer :  but  here  the  memoranda  did 
not  prove  the  judgment  which  is  relied  upon,  the  entry  being  only  <«  ver- 
dict for  plaintiff,  and  final  judgment  entered  up  for  debt  4/.  145.  9d,"  &c. 
Nothing  like  a  formal  judgment  appears,  except  in  the  levari  facias ;  and 
the  recital  in  the  writ  cannot  prove  the  judgment.     The  memorandam 
ought  at  least  to  indicate  in  some  manner  that  the  particular  form  of  judg- 
ment set  forth  in  the  declaration  was  the  legal  result  of  the  proceedings : 
the  words  used  in  the  memorandum  do  not  show  that.    A  judgment  in 
due  form  would  have  added  to  the  adjudication  stated  in  the  present  count, 
which  orders  the  debt,  damages,  costs,  and  charges  to  be  levied  of  the 
*7641     S^^^^  ^^  *^^  deceased  in  the  hands  of  the  defendant  as  adminis- 
trator, the  further  provision,  « if  he  has  so  much  in  hands  \o  be 
administered ;  or,  if  he  has  not  so  much,"  &c.,  «then,  as  to  the  damages, 
costs,  and  charges,  de  bonis  propriis,  and,  as  to  the  rest,  de  bonis  testa- 
toris."    This  court  ought  not  to  assume,  without  evidence,  that  judgment 
in  the  particular  form  stated  in  the  declaration  was  given :  and  it  is  no 
argument  for  such  an  assumption  that  the  inferior  court  is  accustomed  to 
make  imperfect  entries.     Secondly,  the  defendant  should  have  been 
allowed  to  prove  that  he  had  no  effects  unadministered  at  the  time  of  the 
judgment.     It  is  true  that,  if  an  executor  pleads  payment,  thereby  admit- 
ting assets,  as  in  Erving  v.  Peters,  3  T.  R.  685,  or  denies  assets,  and  the 
issue  in  either  case  is  found  against  him,  the  judgment  is  conclusive  as 
between  himself  and  the  plaintiff:  but  here  there  was  not,  in  the  former 
suit,  any  trial  of  the  specific  fact  which  the  defendant  sought  to  prove  in 
the  present  case,  namely  that,  up  to  the  time  of  the  recovery  in  that  suit, 
he  had  fully  administered  all  that  came  to  his  hands.    Even  afl!9ttmiiig9 
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thereforci  that  the  former  judgment  would  be  conclusive  if  it  involved  the 
precise  point  now  in  dispute,  the  defendant  here  is  not  concluded.  But 
in  2  Wms.  Ezecutorsi  1563,  1665,  it  seems  conceded  that  the  former 
judgment  is  not  conclusive  if  there  be  contradictory  evidence :  and  at 
any  rate  it  may  be  doubted  if  the  judgment  of  an  inferior  court  is  of  the 
same  force  in  this  respect  with  that  of  a  superior.  And,  further,  matter 
of  estoppel,  unless  pleaded  as  such,  does  not  conclude  ;  Vooght  v.  Winck^ 
9  B.  &  Aid.  662 ;  Bowman  v.  Rostron,  2  A.  &.  295  ;(a)  Carpenter  v.  Buller, 
8  M.  &  W.  209,  212.  The  ^evidence  here  offered  would  have  .«^gg 
been  a  good  answer  under  the  issue  on  the  devastavit ;  for,  if  the  ^ 
goods  were  all  duly  administered,  they  were  not  wasted  or  eloigned.  The 
bailiflPs  return  decides  nothing  on  this  point ;  for  it  c^ows  only  that  there 
were  no  goods  which  were  of  the  intestate  «  within  the  said  manor." 

Lord  Denman,  C.  J.  I  am  of  opinion  that  the  proof  of' the  judgment 
was  sufBcient,  and  such  as  is  generally  offered :  and  that  the  learned  judge 
was  right  in  not  admitting  evidence  of  due  administration. 

Patteson,  J.  The  officer  of  the  court  stated  that  there  was  a  judg- 
ment, and  that  the  judgments  of  that  court  are  never  formally  entered. 
What  more  could  be  required?  As  to  the  other  point,  I  think  the  evi- 
dence of  administration  was  rightly  rejected.  If  plene  administravit  had 
been  pleaded,  it  would  have  been  demurrable.  The  averment,  in  the 
plea,  that  the  defendant  had  fully  administered,  was  immaterial ;  the 
issue  was  on  the  devastavit. 

Williams,  J.  When  proceedings  once  depart  from  the  formality  used 
in  a  superior  court,  what  is  there  of  which  you  can  require  strict  docu- 
mentary evidence  ?  As  to  the  other  point,  the  evidence  offered  was  of 
matter  not  at  all  in  issue. 

CoLERioGB,  J.  I  only  doubted  whether  there  had  been  satisfactory 
evidence  of  the  precise  form  of  judgment.  But  I  think  the  proof  which 
was  given  of  the  proceedings  in  the  inferior  court  makes  the  evidence  on 
this  head  sufficient.  Rule  discharged. 

(a)  Note  (b)  to  Bowman  ▼•  Taylor, 
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♦766]        ♦IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 
SCOTT  against  GRACE  WEDLAKE.     Saturday,  June  14. 

la  an  action  against  an  adminifltrator,  the  plea  that  defendant  tf  fwi  nor  evtr  kath  been  aimif 
nittrator^  6te^  properly  oonclndes  with  a  verification,  being  undistinguishable  in  this  respect 
from  the  like  plea  by  an  executor.  So  held  by  the  Coart  of  Queen's  Bench  oq  special  de> 
murrer,  and  by  the  Court  of  Exchequer  Chamber,  on  error  from  the  Queen's  Bench. 

The  court  of  Queen's  Bench  gave  a  judgment  for  defendant,  which  the  Court  of  Enor  up- 
held ;  but  the  judgment  in  B.  R.  was  entered  up,  erroneously,  that  the  writ  be  qasshed. 
The  Court  of  Error  reversed  that  judgment,  and  gave  judgment.  That  the  plaintiff  tike 
nothing  by  his  writ,  and  that  the  defendant  go  thereof  without  day. 

Assumpsit  against  defendant,  «  administratrix,  with  the  will  of  Tho* 
mas  Wedlake,  deceased,  annexed,"  of  the  goods,  &c.,  which  were  of  the 
said  T.  W.:  counts  on  a  promissory  note  and  on  an  account  stated, 
laying  promises  by  the  testator. 

«<  And  the  defendant,  by,"  &c.,  "her  attorney,  says  that  she  is  not  nor 
ever  hath  been  administratrix  of  the  goods,"  &c.,  «  which  were  of  the 
said  T.  W.  deceased,  in  manner  and  form  as  the  plaintiff  hath  above  io 
that  behalf  alleged."    Verification. 

Demurrer,  assigning  for  causes  :  «  That,  if  the  said  plea  is  to  be  taken 
as  merely  denying  that  the  defendant  ever  was  administratrix  at  all,  or 
liable  as  such,  the  said  plea  improperly  concludes  with  a  verification,  and 
oujht  to  have  concluded  to  the  country."  And  that,  if  the  plea  is  to  be 
taken  as  alleging  that,  although  in  fact  the  defendant  was  once  adminis- 
tratrix, yet  in  point  of  law  she  had  ceased  to  be  administratrix  at  the  time 
when  that  plea  was  pleaded,  or  that  she  had  at  that  time  ceased  to  be 
liable  as  administratrix,  the  plea  is  nevertheless  uncertain  for  not  showing 
how  and  in  what  manner  the  defendant  ceased  to  be  administratrix  or  to 
*7671  ^  lisible  as  such.  And  that  the  plea  is  double  in  'insisting  on 
such  defence  and  also  denying  that  the  defendant  ever  was  ad- 
ministratrix. And  that  the  plea  is  informal  and  repugnant  in  this,  that  it 
does  not  expressly  admit  or  deny  that  the  defendant  was  administratrix  at 
the  time  when  this  action  was  commenced.  And  that  the  plea  raises  an 
immaterial  issue,  namely,  whether  the  defendant  was  administratrix  at 
the  time  when  that  plea  was  pleaded.  And  that  the  plea  is  also  repug- 
nant and  informal  in  saying  that  the  defendant  is  not,  which  means  at  the 
time  when  that  plea  was  pleaded,  administratrix  in  manner  and  form  as 
in  the  declaration  is  alleged,  the  declaration  containing  no  such  allegation 

Joinder  in  demurrer. 

The  demurrer  was  argued  in  the  Court  of  Queen's  Bench  in  Trinity 
vacation,  (June  26th,)  1844,  before  Lord  Denman,  C.  J.,  Patteson  and 
Coleridge,  Js.,  by  Hugh  Hill  for  the  plaintiff  and  Corrie  for  the  defend 
ant.    The  court  gave  time  for  the  plaintiff's  counsel  to  consider  whether 
ihe  would  amend  by  withdrawing  the  demurrer :  but  this  was  ultimately 
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not  agreed  to ;  and  judgment  was  higned  for  the  defendant  i^ithout  further 
discusnon  in  court. 

The  judgment  entered  on  the  record  was,  « that  the  plea  aforesaid  is  suiS- 

cientinlaw ;  thereafter  it  is  considered  that  the  said  writ  be  quashed,"  &c. 

The  plaintiff  brought  error  in  the  Exchequer  Chamber ;  the  grounds 

specially  assigned  being :  «  That  the  plea  aforesaid  contains  no  answer  to, 

and  is  no  sufBcient  bar  to,  the  declaration  aforesaid  ;  for  that  the  said  plea 

imprc^erly  concludes  with  a  verification,  and  does  not  with  certainty 

admit  or  deny  that  the  defendant  was  administratrix  at  the  time  of  the 

commencement  of  *this  action,  and  leaves  it  uncertain  whether     r^^go 

the  allegation  contained  in  the  declaration,  to  the  effect  that  the    *■ 

defendant  was  such  administratrix  as  therein  alleged,  is  intended  to  be,  or 

is  traversed  or  confessed  and  avoided  by  the  said  plea ;  and  that  it  does 

not  appear  from  the  said  plea  how  the  defendant  ceased  to  be  administra- 

truc  at  the  time  when  the  said  plea  was  pleaded  ;  and  that  the  said  plea 

is  double,  in  insisting  that  the  defendant  never  was  administratrix,  and 

also  that  she  had  ceased  to  be  administratrix  at  the  time  when  the  plea 

vma  pleaded ;  and  that  the  said  plea  is  for  the  last-mentioned  cause  also 

repugnant  and  insensible." 

Joinder  in  error. 

The  writ  of  error  was  argued  in  last  Hilary  vacation,  (February  3d,) 
before  Tindal,  C.  J.,  Coltman,  Maule,  and  Cresswell,  Js.,  and  Pabke, 
Alderson,  Rolfe,  and  Platt,  Bs. 

AtherUm  for  the  plaintiff  in  error,  (plaintiff  below.)    The  form  of  judg- 
ment, at  any  rate,  is  erroneous.     [Parke,  B.     It  will  be  necessary  to  re- 
verse the  judgment ;  what  other  judgment  should  be  given,  it  will  be  for 
this  court  to  say.]     The  plea  ought  to  have  concluded  to  the  country.     It 
traverses  all  that  is  essential  in  the  declaration,  and  does  not  introduce 
any  thing  new,  requiring  notice.    In  the  court  below,  reliance  was  placed 
on  the  form  of  conclusion  in  pleas  of  Ne  uncques  executor ;  Co.  Ent. 
144  b;  Rast.  Ent.  322  a,  330  a ;  Winch.  Ent.  341 ;  which  end  with  a  veri- 
fication.   But,  in  the  case  of  an  executor,  the  declaration  proceeds  upon 
the  ground  that  the  defendant  has  at  some  time  borne  that  character,  and 
is,  therefore,  liable  unless  he  can  show  himself  divested  of  it.     The  alle- 
gation that  defendant  never  was   executor  simply  puts  in  issue  that 
*one  material  averment,  and,  if  nothing  else  followed,  would  con-     r«7f:q 
elude  to  the  country :  but  the  plea  always  adds  that  the  defendant 
never  administered,  which  is  an  averment  of  new  matter,  intended  to  ex- 
clude the  supposition  that  defendant  may  have  been  executor  de  son  tort, 
and  requires  a  verification.     It  does  not  offer  a  denial,  <<  modo  et  forma ;" 
and  the  replication  (as  in  Co.  Ent.  144  b)  does  not  repeat,  as  a  distinct 
averment,  that  defendant  was  executor,  but  alleges  that  he  did  administer. 
Precedents  of  Ne  uncques  administrator  are  not  common ;  probably  be- 
cause a  plaintiff,  when  he  found  the  defendant  administering,  has  usually 
thought  it  best  to  declare  against  him  as  executor,  and  take  the  chance  of 
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a  plea  in  abatement.    In  the  case  of  an  administrator,  the  declaratioi 
charges  the  defendant  as  having  administered :  if  he  has  once  done  so, 
the  declaration  is  primi  facie  supported :  the  defendant  may  show  that  he 
was  administrator  only  for  a  limited  time  or  purpose,  and  had  properlj 
discharged  himself  of  that  limited  administration ;  2  Wms.  Executors, 
1527,  3d  ed. ;  Garter  v.  Dee,  Freem.  C.  B.  13:  but  if  he  denies  that  be 
ever  was  administrator  he  traverses  all  the  matter  of  the  declaration,  and 
should  conclude  to  the  country.     The  necessity  for  excluding  any  suppo- 
sition that  the  party  acted  de  son  tort  does  not  exist  in  the  case  of  an 
administrator.     There  does  not  appear  to  be  any  precedent  of  Ne  uncqaes 
administrator  pleaded  with  a  verification.     [Corrie^  contra,  referred  to 
Rast.  Ent.  321  b,  pi.  1.]     The  plea  there  is  a  denial  that  letters  of  ad* 
ministration  were  granted  to  the  plaintiff:  and  that  fact  may  not  have  been 
averred  in  the  declaration.     There  is,  in  3  Chitt.  Plead.  128,  7th  ed.,  a 
"'7701     ^precedent  of  Ne  uncques  administrator,  concluding  with  a  veri- 
fication ;  but  it  seems  inaccurate :  the  plea  denies  that  defendant 
ever  administered  <<  in  manner  and  form,"  &c.,  which  is  inconsistent  with 
such  a  conclusion.     A  note  (r)  adds,  that  «<  it  has  been  used  to  conclude 
this  plea  with  a  verification ;"  the  writer  not  obsening  that  the  plea  in- 
troduces no  new  matter,  but  merely  contradicts  the  averment  in  the  decla- 
ration ;  though  the  next  note  confirms  that  view,  by  stating  that,  «<  as  a 
person  cannot  be  sued  as  administrator  de  son  tort,  it  is  not  necessary  in 
this  plea  to  aver  that  the  defendant  never  administered."  (a)     There  is  a 
precedent  of  Ne  uncques  executor  in  3  Wentw.  Plead.  293,  where  the 
defendant  first  avers  that  he  never  was  executor,  &c.,  «<  as  the  said  John" 
(the  plaintiff)  ((hath   above  alleged;"  which  is  one  step  in  departure 
from  the  ancient  form;   it  is  then  added  that  defendant  never,  as  an 
executor,  administered,  &c.,  with  a  verification ;  and  the  replication,  as  to 
the  former  part  of  the  plea,  repeats  the  statement  in  the  declaration  that 
the  defendant  was  and  is  the  executor,  &c. ;  which  is  altogether  incorrect. 
That  the  denial,  in  Ne  uncques  executor,  of  defendant  having  ever  ad- 
ministered, is  an  introduction  of  new  matter,  appears  sufliciently  from 
Fooler  v.  Cooke,  1  Salk.  297. 

«~.  1  The  plea  here  alleges  that  the  defendant  ««is  not  nor  *ever  hath 
been  administratrix,"  &c. :  and  it  must  be  admitted  that,  if  the 
words  «( is  not"  are  material,  new  matter  is  introduced,  and  the  conclu- 
sion proper ;  but  the  plea  is  then  objectionable  for  duplicity  or  uncertainty. 
If  there  had  been  a  limited  administration,  as  in  Freke  v.  Thomat^  1  Salk. 
39 ;  Slaughter  v.  May,  1  Salk.  42 ;  and  other  instances,  mentioned  io 
Com.  Dig.  Administrator^  (B  6,)  (B  7,)  it  might  be  true  that  the  defendant 

(a)  In  a  fonner  edition  (ed.  8,  18  L7)  by  the  auUior,  the  note  upjim  the  pneedeot  of  X< 
uncqaes  executor,  vol.  S,  p.  488,  note  (a)  was :  <*  It  is  usual  to  conclude  this  plea  with  a  venD* 
cation.  It  should  seem,  however,  that  as  the  subject  matter  of  it  is  a  denial  of  an  aUeg«tioD 
in  the  declaration,  it  might  conclude  to  the  countiy :"  and  in  the  next  note,  after  stating  tbit> 
*  as  a  persoo  cannot  be  sued  as  administrator  de  son  tort,  it  is  not  necessary  in  this  plM  ^^ 
that  th*  defendant  never  administered,"  it  is  added,  «  The  pleas  usually  condude  ivith  t  vein 
cation,  bill  108  note  a,  supii." 
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had  been  administratrix,  but  was  not  so  at  the  time  of  pleading;  though 
the  plea  ought  then  to  have  stated  how  the  administration  was  put  an  end 
tOy   and  the  assets  had  been  disposed  of.     [Alderson,  B.    Do  not  the 
words  "nor  ever  hath  been"  necessarily  include  «is  not?"]    If  so,  <«is 
not"  is  surplusage,  and  the  plea  bad  on  the  ground  first  stated.    But  it  may 
be  contended  that  the  words  « is  not"  constitute  a  distinct  allegation.     In 
some  cases  a  plea  in  the  present  tense  must  be  taken  as  referring  to  the 
commencement  of  the  suit.     When  parties  pleaded  ore  tenus,  the  plaintiff 
would  come  into  court  and  say  <<  the  defendant  owes  me  a  sum  of  money," 
or  «  made  his  deed,"  &c.,  or  <<  broke  and  entered,"  &c. ;  the  defendant 
may  be  supposed  to  answer  <<  I  do  not  owe  ;"  « the  deed  is  not  my  deed ;" 
"  I  am  not  guilty ;"  and  these  forms  are  still  retained.     In  other  instances 
die  past  tense  is  necessarily  used  in  the  plea  :  as  where  the  plaintiff  says 
that  the  defendant  promised,  and  he  answers,  («I  did  not  promise." 
Again  there  are  cases  where  the  word  «<  is"  fixes  the  averment  to  the  time 
of  pleading ;  Todd  y.  £m/y,  2  Dowl.  N.  S.  570,  572 ;  (a)  and  must  be  used 
for  that  purpose ;  as  where  a  set-off  is  pleaded ;  Dendy  v.  *Powelly     r«77.2 
3  M.  &  W.  442.  (b)    But,  where  both  die  past  and  the  present     ^ 
tense  are  used  in  the  same  plea,  the  words  in  the  present  tense  must  be 
taken  as  referring  to  the  time  of  plea  pleaded.     Evans  v.  Prosser^  3  T.  R. 
186,  (also  a  case  of  set-off,)  bears  upon  this  point ;  which  is  further  illus- 
trated by  Le  Bret  v.  Pfgrillon^  4  East,  502.     Then,  if  the  words  « is  not" 
be  construed  here  as  importing  a  distinct  allegation,  the  plea  is  double  ; 
and,  if  by  « is  not"  a  cessation  of  the  office  be  implied,  the  averment  is 
incomplete,  and  is  repugnant  to  the  averment  in  the  same  plea  that  de- 
fendant never  has  been  administratrix. 

Corrte,  contra.  The  precedents  are  uniformly  in  favour  of  the  conclu- 
sion here  used ;  and  the  defendant  will  rely  upon  those,  if  he  should  fail 
in  supporting  his  plea  on  principle.  [Pabke,  B.  There  are  not  many 
instances  of  this  plea.  The  plaintiff  usually,  if  well  advised,  declares 
against  the  defendant  as  executor.]  The  pleas  by  executors,  cited  in  the 
court  below  for  the  defendant,  are  also  authorities  for  the  like  form  of  plea 
by  an  administrator.  The  present  plea  does,  however,  introduce  new 
matter,  namely,  that  the  defendant  never  has  been  administratrix ;  that  is, 
never  in  any  way,  or  at  any  time,  administered  the  goods  of  the  deceased. 
This,  it  is  admitted  on  the  other  side,  would  be  new  matter  in  the  plea  of 
an  executor.  If  it  simply  denied  the  allegation  that  the  defendant  is  ad- 
ministratrix, it  would  be  a  bad  plea,  for  that  denial  is  in  abatement,  not 
bar.  «  To  an  action  against  an  administrator,  he  may  plead  in  abatement 
that  he  is  not  administrator,  but  ^executor :"  Com.  Dig.  Pleader^  r*773 
(2  D.  12.)  So,  if  the  allegation  had  been  that  the  defendant  be- 
came administrator  after  action  brought ;  for  « that  the  original  is  tested 

(a)  On  the  argoment  below,  H.  HiU  died  Btuan  t.  Jmold,  6  M.  &  W.  559. 

(b)  See  FaithJuU  t.  JlMiy^  1  Q.  B.  183 ;  Fiihtr  t.  Ford,  12  A.  A;  £.  654 ;  Stockbridgt  ▼. 
Btmami,  8  ().  B.  339. 
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before  the  administration  granted*'  is  matter  of  abatement ;  Com.  Dig^- 
Pleader^  (2  D.  12.)  It  makes  no  difference  whether  the  party  is  declared 
against  as  executor  or  as  administrator:  in  either  case  the  charge  turns  upoo 
his  being  the  personal  representative  of  the  deceased ;  and,  in  each,  if  he 
merely  denies  the  character,  it  is  by  plea  in  abatement.  [Tindal,  C.  J. 
In  the  first  case  cited  from  Comyns,  the  defendant  gives  a  better  writ^  by 
stating  the  true  character  in  which  he  administers.  But,  if  he  is  neither 
executor  nor  administrator,  may  not  he  plead  that  in  bar  ?]  The  defend- 
ant does  so  here.  Walford  v.  Savil^  1  Lutw.  7,  is  an  authority  to  show 
that,  if  the  defendant  has  not  administered  until  after  the  declaration,  yet, 
if  he  become  administrator  before  plea,  he  must  answer  to  the  charge  in 
the  declaration,  unless  he  plead  in  abatement.  It  may  also  explain  ^rby, 
in  these  pleas  by  executors  and  administrators,  the  defendants  deny  aome- 
thing  not  charged  in  the  declaration.  There  the  defendant  was  sued  as 
administratrix :  she  pleaded  in  abatement  that  the  letters  of  administration 
were  not  granted  till  after  the  teste  of  the  writ ;  and,  on  demurrer  because 
the  plea  did  not  show  any  lawful  authority  by  which  administration  was 
granted,  the  plea  was  nevertheless  held  good,  the  court  saying,  « It  is  con- 
fessed, by  the  bringing  the  action  against  her,  that  she  is  legal  administra- 
trix, or  else  the  action  ought  to  be  brought  against  her  as  executrix."  If 
♦7741    ^^®  question  is  only  in  which  representative  capacity  the  *party 

ought  to  be  sued,  that  must  be  the  subject  of  a  plea  in  abatement, 
and  cannot,  by  itself,  be  pleaded  in  bar.     [Tindal,  C.  J.     The  rule  seems 
to  be  that  an  administrator  cannot  be  taken  to  administer  de  son  tort ;  and 
for  that  reason  it  was  held  in  Picard  v.  Brown^  6  T.  K.  550,  that,  where 
the  plaintiff  himself  sued  the  defendant  as  administrator,  the  defendant, 
setting  up  a  retainer  by  him  in  that  character,  might  plead  generally  as 
administrator,  without  profert  of  the  letters  of  administration.]     Walfbrd 
V.  SavU  is  also  an  authority  to  that  effect.     [Alderson,  B.     If  a  party  is 
sued  as  executor,  he  may  be  charged  as  rightfully  or  as  wrongfully  acting 
in  that  character ;  if  he  is  sued  as  administrator,  it  must  be  taken  that  he 
is  charged  as  rightfully  administering.]    It  does  not  follow  from  the  dictum 
of  Lord  Kenyon  in  Picard  v.  Brown  that,  if  a  pany  be  charged  as   ad- 
ministrator, he  may  not,  under  a  plea  in  abatement,  show  that  he  vras 
executor.    In  Caulter^s  Case^  5  Rep.  30  a,  it  was  argued,  and  not  denied, 
that,  if  he  is  wrongly  sued  as  to  his  representative  character,  and  does  not 
raise  the  objection  by  pleading,  he  is  concluded.     And  that  which  would 
be  ground  for  a  plea  in  abatement  cannot  be  pleaded  in  bar ;  Kemp  v. 
Andrews^  3  Salk.  1 :  nor  vice  versa ;  Hackett  v.  Tilly ^  2  Ld.  Ray.  1207. 
In  general,  a  plea  is  supposed  to  speak  from  the  time  of  action  brought ; 
but  it  is  otherwise  in  the  case  of  a  personal  representative  disclaiming  the 
character  in  which  he  is  sued.    Here,  the  words  ^is  not"  would,  by 
themselves,  import  only  that  the  defendant,  at  the  time  of  pleading,  was 
*7751     ^^^  administrator.     [Tindal,  C.  J.     That  would  not  *be  giving 

a  better  writ.]    The  plea  of  Ne  uncques  administrator  is,  for  the 
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present  purpose^  not  distinguishable  from  that  of  Ne  uncques  executor, 
>vhich  always  concludes  with  a  verification.     [Parke,  B.     Then  ought 
not  your  plea  to  go  on,  like  the  plea  of  Ne  uncques  executor,  and  say  that 
the  defendant  never  administered?]    The  words  would  be  surplusage, 
because  they  are  included  in  the  allegation  that  the  defendant  never  hath 
been  administratrix.    If  the  plaintiff  proves  an  interference  with  the  goods 
of  the  deceased,  he  proves  his  declaration,  whether  it  charge  the  defend- 
ant as  executor  or  administrator,  subject  to  what  has  been  said  as  to  a 
plea  in  abatement.     [Pabke,  B.     If  he  has  never  acted  he  is  not  liable  as 
executor.]     But,  if  he  has  acted,  he  is  executor  or  administrator:  it  is 
enough  to  deny  that  he  ever  was  executor,  for,  if  he  was  not  duly  ap- 
pointed, but  administered,  he  was  executor  de  son  tort.     In  the  note  (q) 
upon  the  words  «nor  ever  administered,"  in  the  precedent  of  Ne  uncques 
executor,  3  Chitt.  Plead.  128,  7th  ed.,  the  author  says  only  that  it  <<  seems 
proper"  to  add  them. 

But  if  the  present  plea,  concluding  with  a  verification^  is  against  prin- 
ciple, it  is  sanctioned  by  all  the  authorities  in  the  pleas  by  executors.  The 
defendant  contends  that  this  is  one  of  the  many  exceptions  to  the  general 
rules  of  pleading.  Pleas  contrary  to  the  general  rules  of  pleading  may  be 
established  by  usage.  There  are  other  instances  in  which  precedents, 
quite  as  anomalous,  are  fully  established  in  practice.  One  example  of  this 
is  the  plea  of  liberum  tenementum,  which,  if  now  to  be  introduced,  would 
be  open  to  the  objections  that  it  is  argumentative,  and  that,  if  it  were  a 
direct  answer,  it  should  conclude  to  the  country.  Other  ^instances  r«77g 
are  referred  to  by  Buller,  J.,  in  Hedges  v.  Sandon,  2  T.  R.  439,  ^ 
443. 

^ihertonj  in  reply.  The  defendant  argues  that  it  makes  no  difference 
in  the  mode  of  charging  the  liability,  whether  a  parly  be  charged  as  exe- 
cutor or  as  administrator.  But,  if,  in  pleading,  he  disclaims  one  or  the 
other  character,  he  must  plead  accordingly.  In  the  case  of  an  executor, 
his  having  intermeddled  with  the  effects  would  be  conclusive  against  him 
if  the  acts  done  were  sufficient  to  make  him  executor  de  son  tort ;  Roscoe  on 
£v.  679,  (6th  ed. :)  and  therefore  the  plea  of  Ne  uncques  executor  denies 
that  he  ever  administered :  but  this  allegation  is  immaterial  in  the  case  of 
an  administrator,  who  cannot  be  administrator  de  son  tort.  As  to  him,  the 
letters  of  administration  are  the  evidence,  with  the  addition,  in  the  present 
case,  of  the  will  annexed.  The  title  to  the  character  of  administrator,  rest- 
ing on  this  documentary  proof  and  existing  at  the  time  of  plea  pleaded,  is 
the  only  fact  necessary  to  be  put  in  issue.  Fooler  v.  Cooke^  1  Salk.  297, 
is  ^  strong  authority  to  show  that,  in  pleadings  by  an  administrator,  the 
facts  constituting  th^  title  are  the  essential  part  of  the  issue,  whereas,  in 
the  case  of  an  executor,  the  material  question  is,  whether  and  on  what 
account  he  intermeddled  with  the  effects.  The  words  <<  in  manner  and 
form,"  &c.,  in  the  present  plea,  apply  to  all  that  precedes,  and  show  that 
no  new  matter  is  introduced :  if  the  words  <<  nor  ever  hath  been"  are  in- 
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troductory  of  something  new,  the  modo  et  formft  is  improper.    The  as- 
*7771     ^^>^P^^o>^>  ^^^^  ^  ^^^c  denial  of  being  administrator  would  be  "^mat-  . 

ter  oif  abatement,  has  been  answered  from  the  bench :  it  is  not  so 
unless  a  better  writ  be  given.  Cur.  adv.  vuU 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  is  an  action  of  assumpsit  brought  against  the  defendant  as  ad- 
ministratrix, with  the  will  annexed,  of  Thomas  Wedlake,  on  promises  made 
by  him  in  his  lifetime.  The  defendant  pleaded  that  she  is  not  nor  ever  hath 
been  administratrix  in  manner  and  form  as  the  plaintiff  has  alleged,  and 
concluded  with  a  verification.  To  this  plea  the  plaintiff  demurred,  and 
assigned  certain  causes  of  demurrer ;  the  defendant  joined  in  demurrer ; 
and  the  Court  of  Queen's  Bench  gave  judgment  that  the  writ  be  quashed. 

The  first  cause  of  demurrer  assigned  is,  that,  if  the  plea  is  to  be  taken 
as  merely  denying  that  the  defendant  ever  was  administratrix  or  liable  as 
such,  it  improperly  concludes  with  a  verification,  and  ought  to  have  con- 
cluded to  the  country.  The  other  causes  of  demurrer  were  not  pressed  in 
argument ;  and  it  is  not  necessary  to  notice  them,  further  than  to  state 
that  it  appears  clear  to  us  that  the  plea  is  to  be  taken  as  merely  denying 
that  the  plaintiff  ever  was  administratrix  or  liable  as  such,  and  that  conse- 
quently the  causes  of  demurrer  which  proceed  on  the  assumption  that 
the  plea  either  is  not  such  denial  or  comprehends  something  more  than 
such  denial  cannot  be  sustained.  It  remains  therefore  to  be  considered 
whether  the  plea,  in  the  sense  ascribed  to  it  in  the  first  cause  of  demurrer, 
which  we  think  its  manifest  and  true  sense,  is  bad  for  not  concluding  to 
the  country. 

*7781  *^^  ^^  common  law  no  person  could  sue  or  be  sued  as  ad- 
ministrator. The  first  statute  of  31  Ed.  3,  c.  11,  requires  the  or- 
dinary, « in  case  where  a  man  dieth  intestate,''  to  «  depute"  his  «<  next 
and  most  lawful  firiends"  « to  administer  his  goods,"  and  enables  such 
administrators  <<  to  demand  and  recover  as  executors"  the  debts  due  to 
the  intestate,  and  makes  them  liable  to  «  answer  also  in  the  King's  Court 
to  other  to  whom  the  said  dead  person  was  holden  and  bound,  in  the  same 
manner  as  executors  shall  answer."  This  statute  in  its  terms  applies 
only  to  administrators  when  a  man  dies  intestate :  but  it  has  been  ex- 
tended in  construction  to  cases  within  its  equity,  both  of  plaintiffs  and  de- 
fendants, when  administration  has  been  granted,  although  there  was  no 
intestacy :  see  the  case  of  Walker  v.  WooUaston^  2  P.  Wms.  576,  and  the 
cases  collected  in  Com.  Dig.  Pleader^  (2  D.  11.)  See  also  Hensloe^s  Coh^ 
9  Rep.  36  b,  40  a,  b. 

The  statute  of  Ed.  3  does  not  prescribe  the  form  of  the  proceeding  i)y 
or  against  administrators ;  but,  as  it  enables  them  to  sue  <<  as  executors," 
and  makes  them  liable  to  be  sued  «  in  the  same  manner  as  executors,"  its 
intention  and  spirit  seems  to  be  that  no  unnecessary  difference  should  be 
made  between  executors  and  administrators.  Accordingly,  though  it  was 
originally  held  that  a  declaration  against  an  administrator  must  diow  bv 
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whom  administration  was  granted,  Wade  ▼.  Mdman^  Crp.  Jac.  9,  it  has 
since  been  established  that  this  is  unnecessary,  and  that  the  declaration  is 
sufficient  without  stating  any  grant  of  administration,  or  otherwise  alleg- 
ing that  the  defendant  is  administrator  than  by  stating  *(in  a  form  r*n^^ 
like  that  in  which  a  defendant  is  charged  as  executor)  that  the  ^ 
plaintiff*  complains  of  the  defendant,  administrator,  &c.,  which  has  been 
determined  to  be  a  sufficient  allegation  to  be  traversed;  Holiday  t. 
FUichery  2  Stra.  781.  It  is  from  this  permission  to  charge  the  defendant 
as  admrnistiator  without  stating  how  or  when  ht  became  so,  that  the  de- 
fendant acquires  the  right  of  denying,  as  has  been  done  in  the  present 
case,  that  he  was  administrator  at  any  time  whatever. 

In  cases  of  defefidanU  chaiged  as  executors,  practice  and  decisions  have  so 
far  established  that  a  conclusion  tothe  court  is  proper,  that  its  propriety  could 
not  now  be  questioned,  even  though  the  reason  of  the  rule  could  not  be  dis- 
covered ;  and  it  was  admitted  in  the  argument ;  and  there  is  no  doubt  that, 
if  that  rule  be  applicable  to  the  case  of  administrators,  the  present  plea  is 
properly  concluded.  That  reason,  however,  is  probably  that  the  conclu- 
sion to  the  court  is  not  open  to  the  objection  of  necessarily  leading  to  the 
same  issue  as  if  it  concluded  to  the  country,  but  leaves  it  open  to  the 
plaintiff*  to  show  in  his  replication  that  the  defendant  is  chargeable  as  exe- 
cutor in  a  particular  manner,  and  thus  one  of  the  objects  of  pleading,  that 
of  narrowing  the  question  of  fact  to  be  tried,  would  be  obtained.  And 
this  reason  for  the  rule  exists  in  the  case  of  a  defendant  charged  as  ad- 
ministrator;  for  the  plaintiff*  may  reply,  not  by  repeating  his  general  alle- 
gation, but  by  showing  a  particular  grant  of  administration,  and  may  thus 
narrow  the  issue  and  bring  it  to  the  same  form  which  it  would  have  taken 
had  the  grant  of  administration  according  to  the  old  practice  been  stated 
in  the  declaration. 

*It  was  contended,  on  the  argument,  that  the  case  of  a  defendant  r*70Q 
charged  as  administrator  diff*ered  fix)m  that  of  one  charged  as  exe-  '' 
cutor,  because  the  plea  of  Ne  uncques  executor,  by  denying  that  the  de- 
fendant is  executor  of  the  last  will,  or  administered  as  executor^  denied 
more  than  the  declaration  alleges,  which  only  charges  the  defendant  as 
executor  of  the  last  will,  and  that  the  denial  of  the  defendant  ever  having 
administered  was  therefore  new  matter,  and  that  it  was  for  this  reason 
that  the  plea  properly  concluded  to  the  court,  whereas  the  plea  in  the  case 
of  an  administrator  does  no  more  than  deny  the  allegation  in  the  declara- 
tion. But  this  distinction  does  not  appear  to  be  well  founded.  A  decla- 
ration against  an  executor  does,  indeed,  describe  him  as  executor  of  the 
last  will  and  testament ;  but  this  is  because  there  is  no  other  form  of  writ 
or  count ;  and  every  executor  of  his  own  wrong  is  so  named  ;  CouUer^s 
Case^  5  Rep.  30  a :  the  plea,  therefore,  which,  in  denying  that  the  defend- 
ant is  executor  of  the  last  will,  or  ever  administered  as  executor,  does  no 
more  than  deny  that  he  is  executor  either  by  right  or  by  wrong,  does  no 
more  than  deny  what  the  allegation  in  the  declaration,  that  the  defendant 
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is  executor  of  th<s  last  will,  is  to  be  understood  as  impcMting.  Probablj 
the  addition  of  a  denial  that  the  defendant  administered  (after  denying 
that  he  was  executor  of  the  last  will)  may  have  been  introduced  in  plead- 
ing from  an  apprehension  that,  though  the  term  «<  executor  of  the  last 
wiU"  be  to  be  construed  in  a  declaration  as  comprehending  an  executor 
of  his  own  wrong,  it  might  not  be  so  construed  in  a  plea :  but,  however 
*7811  ^^^  '^^'  ^^  ^^  certain  that  a  declaration  charging  ^a  defendant  as 
executor  of  the  last  will  comprehends  an  executor  who,  though 
not  executor  of  the  last  will,  became  liable  by  administering  as  such  ;  and, 
consequently,  that  a  plea  denying  the  administering  is  not  introductory  of 
pew  matter,  and  therefore  not  in  this  respect  distinguishable  from  a  plea 
denying  the  defendant's  character  of  administrator. 

As,  therefore,  the  rule  is  clear  in  the  case  of  an  executor,  and  as  it 
should  be  applied  to  the  case  of  an  administrator  unless  there  be  some 
reason  for  making  a  difierence,  and  none  such  appears,  it  appears  to  us 
that  the  defendant  in  the  present  case  was  not  bound  to  conclude  to  the 
country,  and  that  the  Court  of  Queen's  Bench  were  right  in  holding  the 
plea  to  be  good. 

But,  the  plea  being  in  bar,  the  proper  judgment  is,  not  that  the  writ  be 
quashed,  but  that  the  plaintiff  take  nothing  by  his  writ.  The  judgment, 
therefore,  must  be  reversed,  and  judgment  given  that  the  plaintiff  take 
nothing  by  his  writ,  and  that  the  defendant  go  thereof  without  day.(a) 

Judgment  accordingly. 

(a)  8lo€omb*$  Ca$e,  Cro.  Car.  442. 
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Indictment  charged  that  the  defendants  com pired  « to  chtat  and  defraud  rtrtain  liegt  subjedt 
of  the  queetit  ^m;  tradnrntn^  of  dhen  large  guaniitiea  of  their  goode  ;"  that,  in  pomitnee 
of  the  conspiracy  defendant  B.  frauduIenUy  ordered  and  obtained  upon  credit,  from  W.  W. 
and  C.  W.,  upholsterers,  divers  goods,  to  wit,  ftc,  of  the  said  W.  W.  and  C  W.  (thecoant 
then  stated  a  like  obtaining  on  credit  from  other  tradesmen  named,  and  from  others  wbose 
names  were  unknown ;)  and  that,  in  further  pursuance,  6lc^  and  in  order  that  the  said  good* 
might  be  taken  in  execution  and  sold  as  after-mentioned,  defendants  ordered  the  aame  U>  be 
delivered  by  W.  W.  and  C.  W.,  dcc^  at  the  house  of  B^  one  of  the  defendants ;  snd  they 
were  so  delivered  and  never  paid  for ;  and,  in  further  pursuance,  dec,  and  in  order,  &e^  B. 
allowed  tliem  to  continue  in  her  house  till  they  were  taken  in  execution  as  after-mentioned. 
That  defendants,  in  further  pursuance,  dec,  did  faltely  and  fraudulently  pretend  that  certain 
debts  were  duo  from  defendant  B.  to  K.  and  P.,  two  others  of  the  defendants ;  snd  K.  and 
P.  did,  to  obtain  payment  of  such  fictitious  debts,  by  collusion  with  B.,  commence  adioaf 
against  B. :  that,  in  further  pursuance,  dec,  K.  and  P.  collusively  signed  judgment  agaiuit 
B.  in  the  said  actions,  and  issued  execution  thereon,  by  virtue  of  which  the  said  goods,  be- 
fore the  expiration  of  the  times  of  credit,  were  taken  in  execution  and  sold  to  satiafy  the 
said  fictitious  debts:  and  so  the  jurors,  d:c,  found  that  defendants,  in  manner  and  meani 
aibresaid,  did  cheat  and  defraud  the  said  W.  W.  and  C.  W.,  dtc,  of  the  said  goods. 

Defendants  being  convicted,  and  sentence  passed  at  the  sittings  under  stat.  II  G.  4,  de  I  W.4» 
c  70,  %,  9,  and  motion  made  to  arrest  the  judgment  for  defect  in  the  indictment : 

Held,  by  the  Court  of  Queen's  Bench,  that  the  indictment  was  good.  Error  being  broaght 
upon  the  judgment 

Heldt  by  the  Court  of  Exchequer  Chamber,  that  the  indictment  was  bad :  for  that  the  wards 
tlleging  conspiracy  showed  a  design  to  injure,  not  tradesmen  indefinitely,  but  individink 
and,  therefore,  either  the  persons  should  have  been  named,  or  an  excuse  stated  for  not  DSJnin 
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Chem:  and  that  the  allegation  of  ooiwpiracy  was  not  aidad  by  the  overt  acta.  And  that  the 
overt  acts  themwivea  did  not,  either  in  connection  with  the  allegation  of  conspiracy,  or  inde- 
pendently, amoant  to  indictable  misdemeanors. 

Krror  bdng  assigned  on  the  ground  that  the  sentence  pronounced  at  Nisi  Prius  was  faulty, 
the  court  refused  to  notice  a  statement  of  the  sentence  embodied  in  the  transcript  of  the 
record,  but  required  the  plaintiffi  in  error  to  bring  up  the  postea  itself  with  the  sentence 
endorsed :  and  they  granteidl  a  certiorari  for  that  purpose. 

Sembie  that,  under  the  statute,  a  sentence  that  defendant  be  imprisoned  for  a  term  commencing 
from  the  time  when  he  shall  be  actually  taken  into  custody  is  correct. 

QiMSTf,  whether,  in  such  sentence,  it  be  necessary  to  use  the  words  •<  It  is  considered." 

Judgment  being  reversed,  defendant  K.,  who  was  still  under  imprisonment,  was  discharged  by 
order  (in  vacation)  of  a  judge  of  the  Court  of  Queen's  Bench  sitting  at  Chambers. 

The  defendants  were  indicted  at  the  Central  Criminal  Court  for  a  con- 
spiracy.    The  first  count  of  the  indictment  was  as  follows. 

"The  jurors,"  &c.,  "that  William  Henry  King,  late  of,"  &c., 
»« attorney  at  law,  Emily  Ann  Birch,  late  of,"  &c.,  "widow,  Anna  Dorcas 
Phillips,  late  of,"  &c.,  "spinster,  and  Augusta  Ann  Birch,  late  of,"  &c., 
*"  spinster,  on,"  &c.,  (November  1st,  5  Vict.,)  «  with  force  and  r»70Q 
arms,  at,"  &c.,  "  and  within  the  jurisdiction  of  the  Central  Cri- 
minal Court,  did  unlawfully  combine,  conspire,  confederate  and  agree 
together  to  cheat  and  defraud  certain  liege  subjects  of  our  lady  the  queen, 
being  tradesmen,  of  divers  large  quantities  of  their  goods  and  chattels. 

"And  the  jurors,"  &c.,  « that  the  said  E.  A.  Birch  afterwards,  to  wit, 
on,"  Alc.,  "  at,"  &c.,  "  and  within  the  jurisdiction  aforesaid,  did,  in  pur- 
suance of  the  said  conspiracy,  fraudulently  order  and  obtain  upon  credit 
from  William  Ayscough  Wilkinson  and  Charles  Wilkinson,  upholsterers  in 
the  city  of  London,  divers  goods  and  chattels  of  great  value,  to  wit,  of  the 
value,"  &c.,  "  of  and  belonging  to  the  said  W.  A.  W.  and  C.  W. ;  from 
Frank  Braithwaite  and  William  Jones,  silversmiths,  of  Westminster,  divers 
goods  and  chattels  of  great  value,  to  wit,"  &c.,  "  of  and  belonging  to  the 
said  F.  B.  and  W.  J. ;  from  John  White  and  Charles  White,  wine  mer- 
chants, of  London  aforesaid,  divers  goods  and  chattels  of  great  value,  to 
wit,"  &c.,  "  of  and  belonging  to  the  said  J,  W.  and  C.  W. ;  from  Charles 
Town  and  Emanuel  Emanuel,  silversmiths,  of  Westminster  aforesaid,  di- 
vers goods  and  chattels  of  great  value,  to  wit,"  &c.,  "  of  and  belonging  to 
the  said  C.  T.  and  £.  E. ;  and  from  divers  other  tradesmen,  the  liege  sub- 
jects of  our  lady  the  queen,  whose  names  are  to  the  jurors  unknown,  divers 
other  goods  and  chattels  of  great  value,  to  wit,"  &c.,  "  of  and  belonging 
to  the  said  last-mentioned  subjects  of  our  said  lady  the  queen  respectively. 

"And"  "that  the  said  E.  A.  Birch  then  and  there,  within  the  jurisdic- 
tion aforesaid,  did,  in  further  pursuance  of  the  said  conspiracy,  and  in 
order  that  the  said  *goods  and  chattels  might  be  taken  in  execution  r*704 
and  sold  as  hereinafter  mentioned,  order  and  direct  that  the  said 
goods  and  chattels  so  fraudulently  obtained  on  credit  as  aforesaid  should  be 
delivered  by  the  said  several  tradesmen  respectively  at  the  house  of  the  said 
E.  A.  Birch,  in,"  &c.,  "  in  the  county,"  &c. ;  "  and  that  the  said  goods 
and  chattels  were  so  delivered  at  the  said  house  in  accordance  with  the 
said  order  and  direction ;  and  that  no  payment,  remuneration  or  satisfac- 
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lion  for  the  said  goods  and  chattels  was  at  the  time  of  such  ddiverj  or  a* 
any  other  time  made  by  or  on  behalf  of  the  said  E.  A.  Birch,  W.  H.  King. 
A.  D.  Phillips,  and  A.  A.  Birch,  or  by  or  on  behalf  of  any  or  either  of  them, 
to  the  said  several  tradesmen  hereinbefore  mentioned,  or  whose  names  as 
aforesaid  are  to  the  jurors  unknown,  or  to  any  or  either  of  them,  or  to  any 
other  persons  or  person  authorized  by  them  or  any  or  either  of  them  to 
receive  the  same.  And"  <<  that,  in  further  pursuance  of  the  said  conspi- 
racy, and  in  order  that  the  said  goods  and  chattels  might  be  taken  in  exe- 
cution and  sold  as  hereinafter  mentioned,  the  said  E.  A.  Birch  did  then 
and  there,  and  within  the  jurisdiction  aforesaid,  allow  and  procure  the 
said  goods  and  chattels  so  delivered  as  aforesaid  to  continue  and  be  in  her 
said  house  until  they  were  taken  in  execution  as  hereinafter  mentioned. 

"And"  "  that  afterwards,  to  wit,  on,"  &c.,  «  at  the  parish,"  &c.,  «  and 
within  the  jurisdiction  aforesaid,  the  said  W.  H.  King,  £.  A.  Birch  and 
A.  D.  Phillips,  in  further  pursuance  of  the  said  conspiracy,  did  falsely 
and  fraudulently  pretend  that  certain  debts  were  due  and  owing  from  the 
said  £.  A.  Birch  to  the  said  W.  H.  King  and  A.  D.  Phillips  respectively, 
to  wit,  a  fictitious  debt  of  2145/.  11«.  6d,  pretended  to  be  due  and  owing 

*7851    ^^^  ^^  ^^^  ^'  ^'  ^^^^^  ^^  ^^  ^^^^  ^'  ^'  ^'°Si  ^^^  ^  ^fictitious 
debt  of  514/.  I65.  pretended  to  be  due  and  owing  from  the  said 

E.  A.  Birch  to  the  said  A.  D.  Phillips.  And  that  then  and  there,  and 
within  the  jurisdiction  aforesaid,  the  said  W.  H.  King  and  A.  D.  Phillips 
did,  in  further  pursuance  of  the  said  conspiracy,  and  in  order  to  obtain 
payment  of  such  false  and  fictitious  debts,  commence  and  cause  to  be  com* 
menced  respectively,  by  collusion  with  the  said  E.  A.  Birch,  separate 
actons  at  law  against  the  said  £.  A.  Birch  in  her  majesty's  court  of  Queen's 
Bench  at  Westminster  and  in  her  said  majesty's  court  of  Common  Pleas 
at  Westminster.  And  that  afterwards,  to  wit,  on,"  &c.,  «<in  further  pur- 
suance of  the  said  conspiracy,  to  wit,  in  the  parish,"  &c.,  «  and  within 
the  jurisdiction  aforesaid,  judgments  were  collusively  signed  and  caused 
to  be  signed  by  the  said  W.  H.  King  and  A.  D.  Phillips  respectively  in 
each  of  the  said  actions  for  want  of  a  plea.  And  that  afterwards,  to  wit, 
on,"  &c.,  "in  further  pursuance  of  the  said  conspiracy,  to  wit,  in  the 
parish,"  &c.,  «<  and  within  the  jurisdiction  aforesaid,  certain  writs  of  fieri 
facias  were  collusively  sued  out  and  caused  to  be  sued  out  by  the  said 
W.  H.  King  and  A.  D.  Phillips  upon  the  respective  judgments  so  obtained 
by  collusion  as  aforesaid,  by  virtue  of  which  writs  the  said  goods  and 
chattels,  so  fi'audulently  obtained  as  aforesaid  from  the  said  several  trades- 
men before  mentioned  and  the  said  several  tradesmen  whose  names  as 
aforesaid  are  to  the  jurors  unknown,  were,  within  the  parish,"  &c.,  <<and 
within  the  jurisdiction  aforesaid,  on,"  &c.,  "  and  before  the  expiration  of 
the  said  respective  times  of  credit,  taken  in  execution  and  sold  in  due 
course  of  law  in  order  to  satisfy  the  fictitious  debts  falsely  and  fraudulendy 

*7861    ^'%^^  ^^  ^^  ^^^  ^^^  owing  from  the  said  *E.  A.  Birch  to  the 
said  W.  H.  King  and  A.  D.  Phillips  respectively. 
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«  And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  find  that  the 
said  W.  H.  King,  £.  A.  Birch,  A.  D.  PhiUips  and  A.  A.  Birch,  at,"  &c., 
«<  and  within  the  jurisdiction  aforesaid,  in  manner  and  by  the  means  afore- 
said, unlawfully  did  cheat  and  defraud  the  said  W.  A.  Wilkinson  and  0. 
Wilkinson,  the  said  F.  Braithwaite  and  W.  Jones,  the  said  J.  White  and 
C.  White,  the  said  C.  Town  and  £.  Emanuel,  and  the  said  other  trades- 
men, liege  subjects  of  our  lady  the  queen,  who  supplied  the  said  goods 
and  chattels  as  aforesaid,  but  whose  names  are  to  the  jurors  unknown,  re- 
spectively, of  the  said  goods  and  chattels.  To  the  great  damage  of  the 
said  several  persons  so  supplying  the  said  goods  as  aforesaid,  to  the  evil 
example,"  &c.,  «<  and  against  the  peace,"  &c. 

There  were  thirty-two  other  counts,  all  charging  conspiracy. 

The  indictment  was  removed  into  this  court  by  certiorari :  and  the  de- 
fendants. King,  £.  A.  Birch  and  A.  A.  Birch,  appeared  and  pleaded  not 
guilty.  On  the  trial,  before  Williams,  J.,  at  the  sittings  in  Middlesex 
after  Hilary  term,  1844,  the  defendants  King  and  £.  A.  Birch,  were  found 
guilty  on  the  first  count,  and  acquitted  on  all  the  others ;  and  A.  A.  Birch 
was  acquitted  on  the  whole  indictment.  Sentence  of  imprisonment  (a)  was 
pronounced  at  the  same  sittings  on  the  two  defendants  who  were  convicted. 

In  Easter  term,  1844,  Godson  for  E.  A.  Birch,  and  Pashley  for  W.  H. 
King,  obtained  a  rule  to  show  cause  why  the  judgment  should  not  be 
amended  by  arresting  *it  as  to  these  defendants.  B^gina  v.  Jfottj  rv^o^ 
4  Q.  B.  768,  was  cited  as  to  the  practice.     In  the  same  term, 

Humfrey  and  M,  Chambers  showed  cause.  The  count  is  good,  as  stat- 
ing a  conspiracy  to  do  unlawful  acts,  and  overt  acts  done  in  consequence, 
which  are  themselves  unlawful.  R^gina  v.  Parker ^  3  Q.  B.  292,  was  men- 
tioned in  moving  for  this  rule ;  but  there  the  indictment  did  not  say  whose 
the  goods  were ;  otherwise  it  would  probably  have  been  held  sufficient. 
Here  the  indictment  states  that,  and  is  more  particular  in  other  respects. 
If  the  allegation,  that  the  defendants  conspired  to  defraud  certain  trades- 
men of  their  goods,  be  not  sufficiently  clear,  it  is  made  so  by  the  detail 
of  acts  done  in  pursuance  of  the  conspiracy.  [Williams,  J.  Ought  not 
the  indictment  to  be  good  independently  of  the  overt  acts  ?]  The  princi- 
pal offisnce  is  well  laid  if  it  appear  on  the  whole  indictment  that  an  unlaw- 
ful conspiracy  took  place.  <<  Where  the  act  is  in  itself  iUegal,  it  is  not 
necessary  to  state  the  means  by  which  the  conspiracy  was  effected." 
«  But  where  the  act  only  becomes  illegal  from  the  means  used  to  effect  it, 
the  illegality  of  it  should  be  explained  by  proper  statements:"  2  Russ.  on 
Crimes,  692.(i)  The  reasoning  of  Lord  Mansfield  in  Rsx  v.  Spragg^ 
2  Burr.  993,  explains  this  point.  There  the  defendants  were  charged  with 
conspiring  to  « indict,  and  cause  to  be  indicted,"  W.  G.  for  an  offence  pun- 
ishable capitally ;  and  overt  acts  were  alleged.  It  was  objected  that  no 
criminal  conspiracy  appeared,  since  it  was  not  alleged  that  the  defendants 

(a)8eep.806»|MMt.  (fr}3ded.    BjOreatai. 
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mjoQ-i    conapired  falsely  to  indict,  nor  did  it  appear  for  what  offence  *the 
^    prosecutor  was  to  be  indicted.     Lord  Mansfield  said  :  « If  this 
nad  been  a  bare  unexecuted  conspiracy,"  <>  the  objections  might  have  had 
more  weight."     «  But  here  is  much  more  than  a  bare  conspiracy  without 
effect.    Here  is  an  overt  act  laid,  as  I  may  call  it ;  and  it  is  found  <  that 
the  defendants,  according  to  the  conspiracy,  combination  and  agreement 
between  them  before  had,  actually  did,  falsely,  wickedly,  and  maliciously, 
and  without  any  reasonable  or  probable  cause,  indict  this  man ;'  and  the 
very  indictment  itself  is  particularly  specified  in  the  present  one.     So  that 
this  was  a  complete  formed  conspiracy,  actually  carried  into  execution.'* 
In  Bex  V.  Seward^  1  A.  &  E.  706,  713,  Lord  Denman,  C.  J.,  said :  «  An 
indictment  for  conspiracy  ought  to  show,  either  that  it  was  for  an  unlaw- 
ful purpose,  or  to  effect  a  lawful  purpose  by  unlawful  means."     [Lord 
Denman,  C.  J.     The  words  «  at  least"  should  accompany  that.]     The 
latter  part  of  the  judgment  explains  it :  although  the  conspiracy  itself,  as 
alleged,  may  not  appear  criminal,  yet,  if  overt  acts  of  a  criminal  nature 
are  set  forth,  the  averment  of  the  execution  reflects  back  upon  the  state- 
ment of  the  conspiracy.     [Lord  Denman,  C.  J.     The  objection  taken  here 
was,  that  the  charge  of  conspiracy  is  limited  by  the  overt  acts,  and  that 
the  statement  as  to  these  does  not  sufficiently  show  a  guilty  knowledge. 
Patteson,  J.     That  there  is  no  proper  allegation  of  false  pretences.] 
Fraud  and  collusion  are  averred  throughout ;  and  there  is  a  general  state- 
ment at  the  end  that  the  defendants  did,  in  manner  and  by  the  means 
aforesaid,  cheat  and  defraud  the  persons  named,  who  supplied  the  goods 
*7RQ1     ^^^  chattels,  of  *the  said  goods  and  chattels.     It  is  not  necessary 
that  the  fraud  stated  as  an  overt  act  should  be  alleged  as  specially 
as  in  an  indictment  for  false  pretences.     The  indictment  in  Bex  v.  Gt//, 
2  B.  &  Aid.  204,  was  less  particular  than  this. 

Kelly  and  PasUey^  for  King,  and  Godson  and  Floody  for  E.  A.  Birch, 
contra.  The  count,  as  to  the  conspiracy  itself,  is  more  defective  than  the 
first,  which  was  held  bad,  in  Begina  v.  Parker^  3  Q.  B.  292.  No  means 
are  stated  here,  by  which  the  tradesmen  were  to  be  defrauded ;  and  a  de- 
fect in  stating  the  means  was  held  fatal  in  Begina  v.  Peck^  9  A.  &  E.  686. 
In  Begina  v.  Kenricky  5  Q.  B.  49,  the  indictment  would  clearly  have 
failed  if  the  allegation  of  the  false  pretences  by  which  the  conspiracy  was 
to  operate  had  been  deemed  insufficient.  [Patteson,  J.,  mentioned 
Bex  V.  Fowle^  4  Car.  &  P.  592.]  In  Bex  v.  Biers^  1  A.  &  E.  327,  judg- 
ment was  arrested  for  a  defect  in  the  first  count,  though  there  was  another 
count  charging  a  conspiracy  <<  to  injure,  oppress,  aggrieve,  and  impo- 
verish" the  prosecutors. «  by  divers  false,  artful,  and  subtle  stratagems  and 
contrivances."  In  Bex  v.  Bxchardion^  1  M.  &  Rob.  402,  an  indictment 
for  conspiring  to  defraud  the  prosecutor  of  the  fruits  of  a  verdict  and  a 
certificate  obtainea  by  him  was  held  too  general.  Further,  this  indict- 
ment alleges  a  conspiracy  to  defraud  «  certain  liege  subjects  of  our  lady 
the  queen,  being  tradesmen,"  of  their  goods.    But  the  count  should  either 
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haye  stated  the  names  of  these  parties,  or  that  they  were  to  the  jurors  un- 
known, or  *have  made  it  appear  that  they  could  not  be  known,  ac-     r»79Q 
cording  to  the  rules  stated  in  1  Stark.  Crim.  PI.  182-188,  2d  ed.     ^ 
[Patteson,  J.     In  Regina  v.  PecAr,  the  objection,  that  the  indictment,  in 
alleging  the  conspiracy,  did  not  name  the  parties  to  be  imposed  upon,  was 
repudiated.]    In  Bex  v.  De  Berenger^  3  M.  &  S.  67,  and  Regina  v.  Pecky 
the  parties  could  not  be  named ;  but  this  was  manifest  from  the  indict- 
ment itself.     The  rule  on  this  subject  is  discussed  in  2  Russ.  on  Crimes, 
p.  695,  3d  ed.,  note  (a)  by  the  last  editor,  who  suggests  that  where  the 
conspiracy  is  shown  to  have  gone  so  far  that  the  individuals  who  were  to 
be  affected  by  it  are  ascertained,  they  ought  to  be  named.     It  is  also  an 
objection  here,  that  the  defendants  are  charged  with  conspiring  to  defraud 
divers  tradesmen  of  their  goods,  not  adding  "respectively."    The  overt 
acts  stated  in  this  count  are  depended  upon  as  supporting  the  previous 
general  charge ;  but  they  are  not  connected  in  averment  with  the  persons 
there  mentioned.     It  is  said  that  the  defendants  conspired  to  cheat  certain 
tradesmen,  and  then  particular  acts  are  alleged,  of  obtaining  goods  from 
W.  and  W.,  upholsterers,  and  others ;  but  it  is  not  shown  that  they  are  the 
tradesmen  before  mentioned.     In  Rex  v.  Spraggy  the  connection  between 
the  general  statement  of  conspiracy  and  the  overt  acts  was  obvious ;  for 
the  count  first  charged  a  conspiracy  to  indict  W.  G.  for  a  capital  crime^ 
and  it  then  alleged  that  the  defendants,  according  to  the  conspiracy  afore- 
said, indicted  W.  G.  for  forgery.     Again,  the  statement  of  overt  acts  in 
this  indictment  does  not  allege  any  thing  amounting  in  point  of  law  to  a 
fraud.     It  is  not  said  *that  Mrs.  Birch,  when  she  obtained  the     r^^g]^ 
goods,  was  unable  to  pay  for  them,  or  that  the  time  of  credit  had 
ever  expired ;  the  charge  is  merely  that  she  procured  goods  on  credit,  which 
is  no  offence,  and  handed  them  to  another  person.     The  word  «  fraudu- 
lently" here,  without  the  statement  of  any  ground  for  imputing  fraud, 
is,  as  Lord  Denman,  C.  J.,  said  in  Regina  v.  Peck^  merely  an  expression 
of  the  prosecutor's  opinion.     The  subsequent  proceeding  to  execution  is 
said  to  be  grounded  on  fictitious  debts ;  but  the  fiction  is  among  the  par- 
ties themselves,  and  is  not  shown  to  have  operated  upon  the  creditors. 
[Patteson,  J.     The  proceedings  are  stated  to  have  been  collusive  and  in 
pursuance  of  the  conspiracy.]     The  defendants  are  alleged  to  have  falsely 
pretended  that  certain  debts  were  due  from  Birch  to  King :  but  it  is  not 
said  to  whom  the  pretences  were  made ;  nor  are  they  negatived.     [Lord 
Denman,  C.  J.     Do  you  say  that  the  overt  act  must  be  stated  as  a  com- 
plete criminal  act  ?]    It  must  appear  calculated  to  effect  what  is  alleged 
as  the  object  of  the  conspiracy.     Nothing  is  stated  here,  as  an  overt  act 
affecting  any  prosecutor,  which  a  mercantile  man  might  not  have  done 
without  incurring  the  charge  of  fraud  :  no  deception  upon  the  creditors  is 
alleged ;  nor  does  it  even  appear  that  there  was  any  contrivance  by  which, 
when  the  credit  expired  and  the  seller  came  to  demand  payment,  the 
goods  should  be  placed  out  of  his  reach.     [Patteson,  J.    It  is,  in  effect, 
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so  stated.]    The  conclusion^  «  and  so  tbe  jurors"  *<  find  that  the"  defend* 
ants,  « in  manner  aiid  by  the  means  aforesaid,  unlawfully  did  cheat  and  de- 

*7921  ^^^  ^^  ^^^  ^*  -^*  ^•/'  *^*9  ^*  of  ^^  ^i<l  goods  and  chattels," 
not  only  does  not  aid,  but  is  faulty  as  making  the  count  include 
two  distinct  charges ;  conspiracy,  and  a  fraud  not  said  to  have  been  com- 
mitted  in  pursuance  of  the  conspiracy.  The  words  «  and  so"  refer  only 
to  the  fictitious  judgments  and  execution. 

Lord  Denman,  C.  J.  I  am  of  opinion  that  this  count  is  suflicient. 
The  general  form  used  in  Rex  ▼.  GfiU,  2  B.  &  Aid.  204,  has  constandy 
been  held  good.  Holboyd,  J.,  says  there :  <<  The  conspiracy  is  the  of- 
fence ;  and  it  is  quite  sufficient  to  state  only  the  act  of  conspiring  and  the 
object  of  the  conspiracy  in  the  indictment.  Here  it  is  stated  that  the  par- 
ties did  conspire,  and  that  the  object  was  to  obtain,  by  false  pretences, 
money  from  a  particular  person.  Now  a  conspiracy  to  do  that  would  be 
indictable,  even  where  the  parties  had  not  settled  the  means  to  be  em- 
ployed." He  does  not  lay  it  down  that  a  conspiracy  must  be  alleged  to 
defraud  a  person  described  by  name.  And  there  are  many  cases  where 
parties  may  conspire  to  injure  others,  without  anticipating  who  the  par- 
ticular persons  will  be.  I  am  not  prepared,  therefore,  to  say  that  the  first 
part  of  this  count  is  not  good.  But,  if  it  were  not  so,  Rex  v.  Spragg^ 
2  Burr.  993,  shows  that  the  overt  acts  may  support  it.  The  objectioo, 
that  the  individuals  mentioned  to  have  been  afiected  by  them  are  not 
shown  to  be  those  against  whom  the  defendants  conspired,  is  answered  by 
the  remark  made  before,  that,  in  the  conspiring,  particular  individuals  may 
not  have  been  contemplated.    It  was  argued  that  the  overt  acts  limit  the 

*7931  ^l^gstioi^  i^  ^^  fi^s^  P^rt  of  t^^  *indictment,  and  that,  even  if 
that  showed  a  criminal  conspiracy,  the  statements  afterwards  re- 
duce it  to  something  not  indictable.  But  I  think  that  result  does  not  follow, 
even  if  the  overt  acts  alleged  are  innocent ;  the  only  object  of  those  being 
to  give  information  of  the  particular  facts  by  which  it  is  proposed  to  make 
out  the  conspiracy,  and  the  mode  in  which  the  prosecutor  asserts  that  it 
was  carried  into  efiect.  As  to  tbe  last  paragraph,  I  think  it  does  not  con- 
tain any  distinct  chaif;e,  but  is  only  an  unnecessary  summing  up. 

Patteson,  J.  I  also  think  that  the  count  is  good.  The  general  rule 
as  to  naming  parties,  laid  down  by  Mr.  Starkie,  applies  only  where,  firom 
the  nature  of  die  case,  there  is  a  person  to  be  named :  in  conspiracy,  for 
example,  where  the  defendants  have  conspired  to  injure  some  given  person : 
but,  if  the  conspiracy  is  to  cheat  any  persons  out  of  all  mankind,  the  rule 
cannot  be  applied.  In  Rex  v.  De  Berenger^  3  M.  &.  S.  67,  no  one  could 
know  who  would  be  the  purchasers  of  stock  on  a  future  day.  So,  here, 
it  was  not  known  whose  goods  would  be  obtained  in  pursuance  of  the 
conspiracy ;  and  it  appears  by  the  overt  acts  that  the  defendants  obtained 
certain  goods  of  A.,  B.  and  C,  and  other  goods  from  «  divers  other  trades- 
men, the  liege  subjects,"  &c.,  «  whose  names  are  to  the  jurors  unknown." 
Therefore  I  think  that  the  part  of  the  indictment  charging  the  conspincj 
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is  good,  thoagh  it  does  not  name  the  persons  to  be  defrauded.  That  it 
does  not  particularly  specify  the  means,  is  no  objection,  according  to  Bex 
Y.  Gill.  So  the  indictment  stands,  independently  of  the  overt  acts.  As 
to  these,  when  the  present  motion  was  made  I  understood  the  objection  to 
^be  rather  that  the  overt  acts  were  not  consistent  with  the  general 
charge,  than  that  they  were  insufficient  to  support  a  charge  of 
conspiracy.  It  is  contended  that  false  pretences  are  alleged,  and  the  pre- 
tences not  negatived.  But  no  false  pretence,  in  the  sense  alluded  to,  is 
laid  throughout  the  indictment.  In  the  ordinary  case  of  indictable  false 
pretences  the  pretence  is  laid  as  having  been  made  to  the  person  whose 
goods  are  obtained ;  but  that  is  not  so  here ;  the  averment  is  only  that 
some  of  the  defendants  pretended  that  debts  were  due  to  two  of  them 
from  a  third,  in  whose  possession  the  goods  were,  and  then  that,  in  pursu- 
ance of  the  conspiracy,  and  for  the  purposes  stated,  the  two  commenced 
actions  against  the  third  for  such  fictitious  debts,  and  obtaitied  judgment 
and  execution,  under  which  the  goods  were  removed  before  the  times  of 
credit  had  expired.  That  is  a  complete  allegation  of  a  fraud  upon  the 
seUers :  and  the  argument  that  no  such  fraud  appeared  was  founded  upon 
a  fallacy,  the  defendant's  counsel  arguing  upon  each  alleged  act  without 
reference  to  its  being  laid  as  done  in  pursuance  of  the  conspiracy. 

Williams,  J.  I  agree  as  to  the  fallacy  just  pointed  out.  The  gist  of 
the  present  indictment  is  the  conspiracy ;  and  the  question  comes  to  this, 
whether  a  good  charge  of  conspiracy  is  laid.  I  agree  with  my  Lord,  and 
with  my  brother  Patteson,  as  I  understand  his  statement  of  opinion,  that 
there  is  here  a  good  charge  of  conspiracy ;  and  I  think  the  case  difiers 
from  Regina  v.  Parker^  3  Q.  B.  292,  where  the  indictment  was  for  conspir- 
ing to  defraud  individual  persons  of  goods,  but  did  not  state  *whose  r«7QR 
the  goods  were.  If  the  overt  acts  here  are  to  be  brought  under  '- 
consideration,  there  is  none  which  is  not  consistent  with  the  general  charge 
of  conspiracy.  The  objection  seems  to  be  that,  in  such  an  indictment, 
each  overt  act  must  be  a  criminal  act.  But  that  is  not  so.  These  allega- 
tions are  meant  to  be  a  sort  of  index,  and  to  give  the  defendant  a  view, 
which  perhaps  he  is  not  entitled  to,  of  the  mode  in  which  the  charge  is 
traced  out.  All  the  overt  acts  here  are  consistent  with  the  charge  of  a 
conspiracy  <<to  cheat  and  defraud  certain  liege  subjects,"  &c.,  «of  their 
goods."  It  is  said  that  the  charge  of  conspiracy  is  not  properly  stated 
for  want  of  the  word  "  respectively :"  but  there  is  no  rule  that  we  are  per- 
force to  read  the  expressions  of  an  indictment  so  as  to  make  nonsense  of 
it,  and  murder  a  plain  and  intelligible  meaning,  (a) 

Rule  discharged. 

(a)  Coleridge,  J.,  wai  ntting  tt  Nia  Priiu ;  Wightman,  J.,  m  the  Bail  Couit 
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IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 
KING  and  Another  against  The  QUEEN.     Saturday,  June  14»  1845. 

For  sjUabas,  Me  p.  782,  anl^ 

The  defendants  King  and  E.  A.  Birch  brought  error  in  the  Exchequer 
dhamber.  The  transcript  of  the  record,  returned  into  that  court,  set  forth 
the  proceedings  down  to  verdict,  and  contiuued  as  follows : 

<<  And  thereupon,  to  wit,  at  the  same  sittmgs  at  Nisi  Prius,  according 

*7961  ^^  ^^  '^^^™  ^^  ^^  statute  in  that  case  *made  and  provided,  the 
said  Sir  John  Williams,  Knight,  the  said  justice  so  assigned  as 
•aforesaid,  did  pronounce  judgment,  and  did  order  and  adjudge  that  the 
said  W.  H.  King,  for  his  offences  aforesaid,  whereof  he  is  so  convicted 
<as  aforesaid,  be  imprisoned  in  the  Queen's  prison  for  the  space  of  eighteen 
calendar  months,  such  imprisonment  to  commence  on  the  day  on  which 
the  said  W.  H.  King  shall  be  actually  taken  to  and  confined  in  prison : 
and  the  said  E.  A.  Birch,  for  her  offences  aforesaid,  whereof  she  is  so 
convicted  as  aforesaid,  be  imprisoned  in  the  said  prison  for  the  space  of 
nine  calendar  months,  such  imprisonment  to  commence  on  the  day  od 
which  the  said  E.  A.  Birch  shall  be  actually  taken  to  and  confined  in 
prison.  And  thereupon,  all  and  singular  the  premises  being  seen  and 
fully  understood  by  the  court  of  our  said  lady  the  queen  now  here,  it  is 
considered  and  adjudged  by  the  said  court  that  the  said  E.  A.  Birch  do 
depart  hence  without  day  in  this  behalf."  . 

The  errors  specially  assigned  were,  in  substance :  That  the  first  count 
does  not  show  any  indictable  conspiracy  or  other  indictable  misdemeanor: 
That  the  alleged  conspiracy  is  not  stated  with  sufficient  certainty :  That 
the  count  does  not  name  the  persons  whom  the  defendants  conspired  to 
defraud,  nor  aver  that  their  names  are  to  the  jurors  unknown.  «  That  the 
judgment  pronounced  against  the  said  W.  H.  King  and  E.  A.  Birch  at  the 
sittings  at  nisi  prius  in  the  said  record  specified  was  and  is  illegal." 
And  « that  the  said  record  foils  to  show  the  judgment  pronounced  against 
the  said  W.  H.  King  and  E.  A.  Birch  at  the  sittings  at  nisi  prius  in  the 
said  record  specified  to  be  a  valid  and  legal  judgment." 

Joinder  in  error. 
*7971        *The  case  was  argued  in  Easter  vacation.  May  9th,  1845,  be- 
fore TiNDAL,  C.  J.,  CoLTMAN,  Maule  and  Cresswell,  Js.,  and 
Pollock,  C.  B.,  Pabke,  Alderson,  and  Rolfc,  Bs. 

Pashleyf  for  the  plaintiffs  in  error.  King  and  E.  A.  Birch,  defendants 
below.  The  indictment  and  judgment  are  both  erroneous.  [Pabke,  B. 
Is  the  postea  here  ?    The  judgment  given  at  nisi  prius  under  stat.  11  G.  4, 
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&  1  W.  4,  G.  70,  8.  9,  ought  not  to  be  v^ith  the  Court  of  Queen's 
Bench,  but  endorsed-  on  the  postea ;  that  is  the  proper  record,  and  we 
ought  to  see  it.  You  should  have  alleged  diminution,  and  brought  it  up.] 
The  statute  directs  that  judgment,  when  pronounced  at  the  sittings,  «  shall 
be  endorsed  upon  the  record  of  nisi  prius,  and  afterwards  entered  upon 
the  record  in  court,  and  shall  be  of  the  same  force  and  effect  as  a  judg- 
ment  of  the  court."  Here  it  has  been  entered-on  the  record.  It  will  be 
assumed  that  the  postea,  as  returned  by  the  judge,  was  correct.  The 
proceedings,  on  alleging  diminution,  are  very  slow.  Tindal,  C.  J.  The 
matter  must  be  set  ri^bt.  These  proceedings  may  perhaps  go  to  the 
House  of  Lords.  If  the  endorsement  on  the  postea  proves  not  to  be  ac- 
curate, the  learned  judge  can  correct  it.  Aldebson,  B.  If  the  objection 
is  waived  at  present,  the  argument  can  be  taken  now.]  Then,  first :  The 
count  does  not  allege  an  indictable  conspiracy.  It  is  not  necessary  to 
question  the  authority  of  Rsx  v.  Gt//,  2  B.  &  Aid.  204.  There  the  indict- 
ment named  the  persons  who  were  to  be  defrauded  ;  and  it  appeared,  as 
HoLBOYD,  J.,  said,  « that  the  object  was  to  obtain,  by  false  pretences, 
*inoney  from  a  particular  person:"  In  Bex  v.  De  Berenger^  ["^79$ 
3  M.  &  S.  67,  it  was  impossible,  from  the  nature  of  the  case,  to 
name  the  parties.  [Alderson,  B.  Tbey  were  a  class,  llie  individuals 
might  become  known  afterwards.  Parke,  B.  The  indictment  there  was 
for  conspiring  to  injure  those  who  should,  on  February  21st,  purchase 
shares  in  the  public  fiinds :  this  indictment  does  not  allege  a  conspiracy 
to  defraud  those  who  should  sell  to  E.  A.  Birch.  In  a  case  before  me 
at  the  last  Norwich  assizes,  parties  were  indicted  for  a  conspiracy  to  cheat 
any  person  whom  they  should  deal  with  ;  the  conspiracy  proved  was  to 
cheat  A.,  B.  and  C.  I  thought  the  offences  different,  and  directed  an  ac- 
quittal ;  and  all  parties  seemed  to  acquiesce.  If  there  is  a  conspiracy  to 
injure  given  persons,  who  are  unknown  to  the  jurors,  it  should  be  stated 
accordingly.]  In  Regina  v.  Peck,  9  A.  &  £.  686,  the  conspiracy  alleged 
in  the  first  count  was  to  defraud  a  class,  those  who  should  bargain  with 
two  of  the  defendants  for  the  sale  of  goods ;  and  so  far  the  indictment 
was  held  good.  The  uncertainty  here  is  greater  than  in  the  sixth  and 
seventh  counts  of  the  indictment  in  O^Conndl  v.  The  Queen^  11  CI.  It 
Fin.  15r>,  where  the  defendants  were  accused  of  conspiring  to  procure 
divers  pei*sons  to  meet  together  for  the  purpose  of  obtaining,  by  the  in- 
timidation to  be  thereby  created,  alterations  in  the  government :  and  this 
was  held  bad,  because,  as  Tindal,  C.  J.,  stated,  «Lt  ought  at  least  to  ap- 
pear from  the  context  what  species  of  fear  was  intended,  or  upon  whom 
such  fear  was  intended  to  operate."(a)  The  rule  is,  that  the  parties 
affected  by  the  crime  ou^t  to  be  named  or  described,  or  a  reason  given 
why  they  are  not.  That  was  acted  upon  in  *Regina  v.  BisBy  8  Car.  r*799 
fc  P.  773,  where  an  indictment  charging  the  prisoner  with  the 
msfder  of  her  legitimate  infant  child  was  held  insufficient,  because  it 

(a)  P.  286. 
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described  the  deceased  only  as  <<  an  infant  male  child,  aged  about  six 
weeks,  and  not  baptized."  If  the  name  of  the  party  injured  may  be 
omitted,  it  is  only  « in  cases  of  necessity ;"  1  Stark.  Crim.  PI.  188.  la 
Begina  v.  Parker^  3  Q.  B.  292,  judgment  was  arrested,  because  the  indict- 
ment did  not  say  whose  goods  were  to  be  obtained  by  the  conspiracy:  the 
language  of  the  court  in  that  case  applies  to  this.  It  is  contended,  here, 
that  the  averments  as  to  the  conspiracy  may  be  aided  by  the  oyert  acts; 
but  the  very  offence  charged  is  the  conspiracy,  which,  therefore,  ought  to 
be  sufficiently  alleged  to  show  that  that  illegal  act  was  committed.  And 
here  all  the  overt  acts  are  innocent  in  themselves.  In  Rex  v.  Spraggj 
2  Burr.  993,  the  overt  act  upon  which  the  indictment  was  held  maintain- 
able amounted  to  a  complete  legal  offence.  Lord  Denman,  C.  J.,  says 
in  Begina  v.  Kenricky  5  Q.  B.  61,  that  «« the  offence"  of  unlawfuUy  con- 
spiring «  has  been  held  to  consist  in  the  conspiracy,  and  not  in  the  facts 
committed  for  carrj-ing  it  into  effect :"  that  «  the  charge  has  been  held  to 
be  sufficiently  made  in  general  terms  describing  an  unlawful  conspiracy 
to  effect  a  bad  purpose  ;"  but  that  « there  have  not  been  wanting  occa- 
sions when  learned  judges  have  expressed  regret  that  a  charge  so  little 
calculated  to  inform  a  defendant  of  the  facts  intended  to  be  proved  upon 
him  should  be  considered  by  the  law  as  well  laid ;"  and  that  there  has 
been  a  desire  to  restrain  « its  generality  within  some  reasonable  bounds." 

♦8001  ^^  ^^^  ^'  *^^^^y  ^  ^^'  ^  P*  ^92,(a)  where  the  indictment  was 
for  conspiring  « to  cheat  and  defraud  the  just  and  lawful  creditors" 
of  the  defendant  Fowle,  Lord  Tenterden  said :  <<  This  count  appears  to 
me  to  be  much  too  general.  It  does  not  state  what  was  intended  to  be 
done,  or  the  persons  to  be  defrauded.  I  should  be  sorry  to  give  effect  to 
so  general  a  count  as  this."  [Pollock,  C.  B.  The  indictment  there  did 
not  show  what  the  creditors  were  to  be  defrauded  of.]  In  Rex  v.  Biers, 
1  A.  &  E.  327,  the  judgment  would  not  have  been  arrested  if  the  second 
count  had  been  thought  good. 

The  judgment  here  is  erroneous  as  to  King,  because  it  appears,  by  the 
words  «  such  imprisonment  to  commence  on  the  day  on  which  the  said 
W.  H.  King  shall  be  actually  taken  to  and  confined  in  prison,"  that  he 
was  not  present  when  sentence  was  pronounced.  The  same  objection 
arises  in  the  case  of  E.  A.  Birch.  [Parke,  B.  The  statute  11  G.  4,  & 
1  W.  4,  c.  70,  s.  9,  expressly  gives  the  power  of  ordering  imprisonment 
in  this  way :  and,  if  the  party  is  not  in  custody,  it  must  be  so  done,  other- 
wise he  might  keep  out  of  the  way  during  whole  term  awarded.  Aldee- 
soN,  B.  Your  objection  makes  the  words  of  the  statute  ineffectual.  Tik- 
DAL,  C.  J.  The  cases  of  fine  and  imprisonment  are  both  provided  for 
in  the  same  general  words.  At  common  law,  judgment,  except  of  out- 
lawry, cannot  be  pronounced  in  the  party's  absence ;  but  here  is  an 
express  statutoxy  provision.  Rolfe,  B.,  read  the  words  of  s.  9  from 
•'(and  it  shall  be  lawful''  to  the  end.]      Those  words  may  be  meant 

•  (a)  The  dafendantt  there  were  acquitted  on  the  merits. 
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to  apply  only  when  the  defendant  is  present.  *The  objection  is  r«oQi 
not  only  to  pronouncing  sentence  when  the  party  is  absent,  but  to 
giTing  a  judgment  which  shall  take  effect  from  a  future  time,  a  proceeding 
not  sanctioned  by  any  former  authority,  except  in  the  case  of  judgments 
given  at  the  same  time  for  distinct  offences,  where  this  form  of  sentence 
is  unaToidable.  [Tindal,  C.  J.  Here  the  statute  authorizes  it.  We 
l&aTe  nothing  to  do  with  the  diflSculty.]  This  form  of  sentence  leaves  it 
at  the  option  of  the  prosecutor  when  the  imprisonment  shall  commence. 
[Pollock,  C.  B.  If  any  hardship  would  result  from. that,  the  defendant 
may  surrender.  The  sheriff  is  presumed  to  have  heard  the  judgment, 
and  is  bound  to  execute  it.  No  warrant  is  needed.  Parke,  B.  Words 
cannot  be  plainer  than  those  used  in  the  statute.  Maule,-  B.  There 
might  possibly  have  been  a  difficulty  if  it  had  appeared  that  the  defend- 
ants were  present  at  the  time  of  the  sentence  ;  but  that  is  not  shown.] 
The  objections  to  the  form  of  the  judgment  are  perhaps  excluded,  at  pre- 
sent, by  the  want  of  the  postea.  One  of  these  is,  that  each  defendant  is 
sentenced  for  his,  and  her,  «  offences,"  whereas  neither  is  convicted  of 
more  than  one.  [Maule,  J.  That  would  be  cured  by  an  amended 
postea.] 

Cleasby^  contra.  The  prosecutors  do  not  waive  the  objection  that  the 
judgment  is  not  properly  before  the  court.  [Tindal,  C.  J.  The  rest 
of  the  argument  may  be  heard  now,  and  we  can  grant  a  certiorari  to  bring 
up  the  postea.]  The  question  as  to  the  indictment  is  whether,  taking  the 
conspiracy  and  overt  acts  together,  an  offence  is  shown.  A  conspiracy  to 
defraud  tradesmen,  generally,  of  goods  is  indictable.  *In  Regina  r9orx2 
V.  Peckj  9  A.  &  £.  686,  it  was  not  allowed  as  a  valid  objection  ^ 
that  the  creditors  to  be  defrauded  were  not  named.  The  rule  to  be  col- 
lected from  1  Stark.  Crim.  PI.  182 — 188  is  only  that,  where  the  indictment 
depends  upon  injury  done  to  a  specified  person,  it  must  name  him  or  state 
that  he  is  unknown.  That  is  the  principle  of  Regina  v.  Biss^  8  Car.  &  P. 
773.  [Maule,  J.  Here  the  conspiracy  is  laid  to  defraud  <<  certain  liege 
subjects."  If  it  had  been  <«  a  certain  liege  subject,"  would  that  have 
been  sufficient  ?]  It  would,  if  the  count  had  gone  on  to  show  that,  in  pur- 
suance of  that  conspiracy,  the  parties  defrauded  A.  B.  [Maule,  J.  Then 
you  rely  on  the  overt  act  committed  against  a  given  person.  But  when 
you  say  in  the  charge  of  conspiracy,  <<  a  certain  person,"  you  ought  to 
name  that  person  ;  and  it  is  the  same  when  you  speak  of  «  certain  per- 
sons." If  the  overt  act  as  to  W.  A.  Wilkinson  and  C.  Wilkinson  supports 
this  indictment,  you  should  have  stated  the  conspiracy  accordingly.]  Rex 
V.  Spraggy  2  Burr.  993,  shows  that  the  overt  acts  here  bear  out  the  indict- 
ment ;  and  it  is  aided  by  the  conclusion,  «  and  so  the  jurors,"  &c.,  <«  find 
that  the"  defendants,  <<  in  manner  and  by  the  means  aforesaid,  unlawfully 
did  cheat  and  defiaud  the  said  W.  A.  Wilkinson,"  &c.  [Cresswcll,  J. 
If  evidence  had  been  given  here  of  a  conspiracy  expressly  to  defraud 
A.  and  B.,  would  that  have  sustained  the  indictment  ?     Would  it  have 
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been  sustained  by  evidence  or  a  conspiracy  to  defraud  without  knowing 
who  the  parties  injured  would  be  ?     Or  would  both  cases  equally  have 
supported  the  indictment  ?    Parke,  B.    If  each  would  alike  bear  it  out, 
*S03'\    ^^  indictment  is  uncertain.]    The  ^objection,  which  has  been 
/    alluded  to,  in  O'CtmneU  ▼.  The  Quem^  11  CI.  &  Fin.  155,  turned 
almost  entirely  upon  the  vagueness  and  untechnicality  of  the  word  <«  intimi- 
dation ;"  and  the  circumstance  that  names  of  parties  did  not  appear  was 
noticed  as  a  part  of  that  objection,  rather  than  as  a  defect  in  itself.     In 
Rex  V.  BierSj  1  A.  &  £.  327,  the  court  made  no  objection  to  the  generality 
of  the  second  count.     [Aldehson,  B.    If  it  had  been  thought  good,  judg- 
ment  would  not  have  been  arrested.]    In  Rex  v.  De  Berenger^  3  M.  &  S.  67, 
the  indictment  described  the  intended  effect  of  the  conspiracy,  to  injure 
those  who,  on  a  certain  day,  should  buy  shares  in  the  government  funds, 
but  did  not  profess  to  name  the  persons  who  would  be  so  iajured.      The 
generality  was  necessary ;  and  the  same  is  the  case  here.    The  only  diffi- 
culty, perhaps,  arises  from  giving  an  undue  effect  in  construction  to  the  word 
<(  certain,"  which  comes  before  « liege  subjects."    Taking  the  iadictmeot 
as  a  charge  of  conspiracy  against  tradesmen  generally,  put  in  practice  by 
defrauding  particular  persons,  it  is  precise  enough,  and  comes  within  the 
authority  of  Rex  v.  Spraggy  2  Burr.  993.     [Pjolke,  B.     Lord  Mansfield 
there  does  not  say  that  the  charge  of  conspiracy  is  well  laid,  but  that  a 
complete  offence  appears  afterwards.     Here,  if  you  strike  out  the  chaige 
of  conspiring,  does  any  offence  remain  ?]     The  overt  acts  are  laid  as  done 
« in  pursuance  of  the  said  conspiracy ;"  and  the  words  <«  certain  liege 
subjects"  may  be  taken  to  mean  those  after  named.     [Alderson,  B.    That 
makes  the  first  charge  import  only  a  conspiracy  to  defraud  those  persons. 

*8041  ^^^^^^'y  K^^  ^^d  Qo^  ^^^^  whom  Mrs.  Birch  defrauded.  *TbeQ 
how  could  he  have  been  convicted  of  con^iring  with  her  to  defraud 
A.,  B.  and  C.  ?  Maule,  J.  The  acts  here  are  said  to  have  been  done  «ia 
pursuance"  of  the  conspiracy,  an  expression  which  may  apply  where  the 
act  and  the  conspiracy  are  not  obviously  connected.  In  Rex  v.  Ifyragg^ 
2  Burr.  993,  the  words  were  (^according  to  the  conspiracy,"  which  implies 
more  exactly  that  the  two  things  accorded  with  each  other.  Pabke,  B. 
What  sentence  of  the  indictment  do  you  rely  upon  here  as  pointing  out 
the  offence  charged .']  The  first  part  of  the  indictment  is  to  be  taken  as 
embodied  in  every  charge  of  an  overt  act.  The  whole  must  be  read  to« 
gether,  and  with  a  reasonable  construction.  Rex  v.  Gt//,  2  B.  &  Aid.  204, 
where  the  court  sanctioned  a  much  more  vague  form  of  indictment,  has 
always  been  upheld. 

Pashlei/j  in  reply.  Rex  y.  Spragg  can  scarcely  be  deemed  an  authority. 
But,  assuming  diat  the  law,  as  affecting  that  particular  case,  was  rightly 
laid  down,  it  cannot  be  contended  that,  if  a  count  states  a  conspiring,  and 
then  adds  some  complete  charge  of  an  offence  indictable  m  itself,  bat 
wholly  unconnected  with  the  matter  preceding,  that  is  a  good  count  for 
conspiracy.    The  attempt  here  is  to  support  an  imperfect  aUegatioa  of  a 
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conspiracy  by  an  imperfect  statement  of  overt  acts.  The  court  will  not 
give  a  decision  tending  to-  make  the  law  of  conspiracy  more  lax  than  it 
now  is. 

TuTDAL,  C»  J.  We  will  consider  of  the  casCi  but  will  not  give  judg- 
ment till  we  have  the  whole  of  the  record. 

*Pashley  then  prayed  that  a  certiorari  might  be  dispensed  with.     r«OQe 

RoLFE,  B.     We  must  have  the  case  in  such  a  form  as  will  be 
found  regular  if  it  goes  to  the  House  of  Lords. 

Pashky  then  moved  for  a  certiorari,  which  was  granted,  returnable  on 
the  error  day  in  next  term. 

In  the  ensuing  term,  (June  3d,)  before  Tindal,  C.  J.,  Cresswell  and 
Eble,  Js.,  and  Pollock,  C.  B.,  Parke,  Alderson,  Rolfe  and  Pjlatt,  Bs., 
the  postea  was  delivered  into  court,  having  endorsed  upon  it  the  words 
following. 

<«  Whereupon,  to  wit,  at  the  same  sittings  of  Nisi  Prius,  according  to  the 
Ibrm  of  the  statute  in  that  case  made  and  provided,  I,  Sir  John  Williams, 
Knight,  the  said  justice  so  assigned  as  aforesaid,  do  pronounce  judgment, 
and  do  order  and  adjudge  that  the  said  William  Henry  King,  for  his  offence 
aforesaid,  whereof  he  is  so  convicted  as  aforesaid,  be  imprisoned  in  the 
queen's  prison  for  the  space  of  eighteen  calendar  months,  such  imprison- 
ment to  commence  on  the  day  on  which  the  said  W.  H.  King  shall  be 
actually  taken  to  and  confined  in  prison :  and  the  said  Emily  Ann  Birch, 
for  her  offence  aforesaid,  whereof  she  is  so  convicted  as  aforesaid,  be  im- 
prisoned in  the  said  prison  for  the  space  of  nine  calendar  months,  such 
imprisonment  to  commence  on  the  day  on  which  the  said  E.  A.  Birch  shall 
be  actually  taken  to  and  confined  in  prison." 

Paihky  then  urged  that  the  judgment  as  stated  on  the  postea  was  bad, 
because  it  had  not  the  words  <<  it  is  ^considered."  [Alderson,  B.  r«oQg 
Do  you  say  that  there  is  no  judgment  ?](a)  There  is  a  judgment,  ^ 
but  an  erroneous  one.  The  words  « it  is  considered"  have  never  been 
dispensed  with.  Instances  of  the  strictness  observed  as  to  this  part  of  the 
judgment  are  found  in  1  Roll.  Abr.  771,  Error  (tit.  En  judgment^)  (B), 
pi.  22,  23,  24.  And  in  Dr.  Grenville  v.  JTie  College  of  Physicians, 
12  Mod.  386,  390,  Holt,  C.  J.,  speaking  of  the  peculiar  statutory  power 
exercised  by  the  college,  says,  that  theirs  is  «  a  new  way  of  proceeding 
unknown  to  the  common  law,"  and  gives  as  an  instance  that  they  need 
not  in  their  judgments  say,  «« ideo  consideratum  est."  Other  authorities 
OB  the  subject  are  collected  in  Rex  v.  Kenworthyy  1  B.  &  C.  711,  where 
the  entry,  « it  is  therefore  ordered,"  on  the  record  of  a  trial  at  the  assizes, 
was  held  to  be  no  entry  of  a  judgment.  There  is  nothing  in  st at.  11  G.  4, 
&  1  W.  4,  c.  70,  s.  9,  which  shows  an  intention  to  alter  the  law  or  prac* 
tice  in  this  respect. 

2%e  Court  declined  to  hear  further  argument  now  on  this  point. 

Cur.  adv.  vuU. 

(a)  860  the  obwrtmtkmof  Abbott, C.  J., in  lUxr.  AVmnirtly,  1  B.  &C.  711, 713. 
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TiNDAL,  C.  J.y  now  delivered  the  judgment  of  the  court. 

In  this  case  the  learned  counsel  for  the  plaintiffs  in  error  relied  mainly 
upon  two  objections.  First,  that  the  judgment  of  the  learned  judge,  pro- 
nounced at  Nisi  Prius  under  the  provision  of  stat.  11  G.  4,  &  1  W.  4, 

*8071  ^'  ^^'  ^'  ^'  ^^^  erroneous,  inasmuch  as  it  was  entered  *on  the 
postea  in  language  which  the  law  does  not  recognise  as  proper  tor 
that  purpose ;  and  he  cited  the  case  of  Bex  v.  Kenworthyy  and  the  several 
authorities  therein  referred  to.  The  form  used  on  the  postea  is,  that  the 
judge  pronounced  judgment,  and  did  order  and  adjudge,  &c.  We  do  not 
^ink  it  necessary  to  decide  whether,  where  the  judgment  is  pronounced 
under  the  act  of  parliament  above  mentioned,  the  usual  and  appropriate 
language  where  judgment  is  given  by  a  court,  viz.,  «it  is  considered," 
must  be  made  use  of  or  not :  but  perhaps  it  may  be  better  that  the  usual 
and  established  word  of  art  should  not  be  omitted  on  all  future  occasions. 

The  second  and  more  important  objection  was,  that  the  indictment  itself 
was  bad :  and  we  are  all,  upon  consideration,  of  opinion  that  this  objec- 
tion must  prevail.    Mr.  Pashleyy  for  the  plaintiffs  in  error,  argued  that  the 
indictment  was  bad  because  it  contains  a  defective  statement  of  the  charge 
of  conspiracy :  and  we  agree  that  it  is  defective.     The  charge  is,  that  the 
defendants  below  conspired  to  cheat  and  defraud  divers  liege  subjects, 
being  tradesmen,  of  their  goods,  &c. ;  and  the  objection  is  that  these  per- 
sons should  have  been  designated  by  their  Christian  and  surnames,  or  an 
excuse  given,  such  as  that  their  names  are  to  the  jurors  unknown ;  because 
thb  allegation  imports  that  the  intention  of  the  conspirators  was  to  cheat 
certain  definite  individuals,  who  must  always  be  described  by  name  or  a 
reason  given  why  they  are  not ;  and,  if  the  conspiracy  was  to  cheat  iode- 
*8081     ^^^^^  individuals,  as  for  instance  those  whom  they  ^should  after- 
wards deal  with  or  afterwards  fix  upon,  it  ought  to  have  been 
described  in  appropriate  terms,  showing  that  the  objects  of  the  conspiracy 
were,  at  the  time  of  making  it,  unascertained,  as  was  in  fact  done  in  the 
cases  of  Bex  v.  Be  Berenger^  3  M.  &  S.  67,  and  The  Queen  v.  Peck^  9  A. 
&E.  686 :  and  it  was  argued  that,  if,  on  the  trial  of  this  indictment,  it  had 
appeared  that  the  intention  was  not  to  cheat  certain  definite  individuals, 
but  such  as  the  conspirators  should  afterwards  trade  with  or  select,  they 
would  have  been  entitled  to  an  acquittal :  and  we  all  agree  in  this  view  of 
the  case,  and  think  that  the  reasons  assigned  against  the  validity  of  this 
part  of  the  indictment  are  correct. 

But  it  was  then  urged  by  the  learned  counsel  for  the  crown  that,  sup- 
posing these  objections  to  be  well  founded,  this  defect  in  the  allegation  of 
the  conspiracy  was  cured  by  referring  to  the  whole  of  the  indictment,  the 
part  stating  the  overt  acts  as  well  as  that  stating  the  conspiracy ;  and  Bex 
v.  Spraggy  2  Burr.  993,  was  cited  as  an  authority  that  the  whole  ought  to 
be  read  together.  The  point  decided  in  that  case  appears  to  have  been 
merely  this,  that,  in  an  indictment  for  a  conspiracy,  though  the  conspincy 
be  insufficiently  che  iged,  yet,  if  the  rest  of  the  indictment  contains  a  good 
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charge  of  a  misdemeanor,  the  indictment  is  good.  Lord  Mansfield  dis- 
tinguishes between  the  allegation  of  the  unexecuted  conspiracy  to  prefer 
an  indictment,  as  to  the  sufficiency  of  which  he  gave  no  opinion,  and  that 
of  the  actual  preferring  of  the  indictment  maliciously  and  without  probable 
cause,  which  he  calls  a  completed  conspiracy  ^actually  carried  r^onq 
into  execution ;  and  this  he  holds  to  be  clearly  sufficient ;  and  no 
doubt  it  was  so ;  for,  rejecting  the  averment  of  the  unexecuted  conspiracy, 
the  indictment  undoubtedly  contained  a  complete  description  of  a  common 
law  misdemeanor. 

But,  if  we  examine  the  allegations  in  this  indictment,  there  is  no  suffi- 
cient description  of  any  act,  done  after  the  conspiracy,  which  amounts  to 
a  misdemeanor  at  common  law.  None  of  the  overt  acts  are  shown  by 
proper  averments  to  be  indictable.  The  obtaining  goods,  for  instance, 
from  certain  named  individuals  upon  credit,  without  any  averment  of  the 
*U8e  of  false  tokens,  is  not  an  indictable  misdemeanor :  and,  if  it  is  said 
that,  because  it  is  averred  to  have  been  done  in  pursuance  of  the  conspi- 
racy before  mentioned,  it  must  be  taken  to  be  equivalent  to  an  averment 
that  the  conspiracy  was  to  cheat  the  named  individuals  of  their  goods,  the 
answer  is,  first,  that  it  does  not  necessarily  follow,  because  the  goods  were 
obtained  in  pursuance  of  the  conspiracy  to  cheat  some  persons,  that  the 
conspiracy  was  to  cheat  the  persons  from  whom  the  goods  were  obtained : 
they  might  have  been  obtained  from  A.  in  the  execution  of  an  ulterior  pur- 
pose to  cheat  B.  of  his  goods.  And,  secondly,  another  answer  is,  that, 
if  the  averment  is  to  be  taken  to  be  equivalent  to  one  that  the  goods  were 
obtained  from  the  named  individuals  in  pursuance  of  an  illegal  conspiracy 
to  cheat  and  defraud  those  named  individuals  of  their  goods,  it  would  still 
be  defective  as  not  containing  a  direct  and  posUive  averment  that  the  de- 
fendants did  conspire  to  cheat  and  defiraud  those  persons,  which  an  indict- 
ment for  a  conspiracy,  where  the  conspiracy  itself  is  the  crime,  ought  cer- 
tainly *to  contain.  The  averment  describing  the  offence  ought  to  r«oi  q 
be  direct  and  positive.  ^ 

The  other  allegations  of  what  are  termed  overt  acts  are  open  to  the  same 
objection.  In  none  is  there  a  complete  description  of  a  common  law  mis- 
demeanor independently  of  the  conspiracy ;  and  the  allegation  of  the  con- 
spiracy is  insufficient,  and  not  direct  and  positive. 

For  diese  reasons  we  are  of  opinion  that  the  indictment  is  defective, 
and  that  the  judgment  of  the  court  of  Queen's  Bench  must  be  reversed. 

Judgment  reversed. 

Pashky  then  moved  that  the  court  should  make  an  order  for  discharging 
the  defendant  King  out  of  the  queen's  prison.  If  the  case  had  been  felony, 
the  defendants  would  have  been  before  the  court  in  person ;  and  then  the 
court,  clearly,  would  have  ordered  them  to  be  set  at  liberty. 

Ckashyy  contra.  This  court  can  only  order  that  the  plaintiffs  in  error 
be  restored  to  all  that  they  have  lost,  &c.    [Pabke,  B.    I  doubt  our  having 
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the  power  to  discharge.     Tindal,  C.  J.    At  any  rate  it  caa  be  done  by  a 
judge  of  the  court  of  Queen's  Bench  at  chambers.] 

A  summons  was  accordingly  taken  out :  and,  on  June  16thy  1845, «« on 
healing  the  attorney  or  agent  for  the  defendants,''  it  was  ordered  (by  Pat- 
r£soNy  J.)  that  King  should  be  dischaiged  out  of  custody  as  to  this  charge, 
« the  judgment  having  beea  reversed  in  the  Co«jrt  of  Emtr." 


*811]      •FANNIN  against  HENRY  ANDERSON.     Thursday,  June  19. 

J)eclaration,  in  aaumpnt,  reciting  a  writ  inued  m  28th  Norember,  1843,  charged  that  hereto- 
fore, **to  wit,  on  the  29th  day  of  December,  a.  d.  ISdO,**  defendant  contracted  that  he  woaM, 
«  within  twelve  moDtha  from  a  certain  day,  to  wit,  €he  day  and  year  aforeaaid,'*  rapply  |ilauH 
tiff  with  certain  articlea.  Breach,  that  defendant  **  did  not  nor  wouM,  within  twelve  mootba 
from  the  said  day,  to  wit,  the  day  and  year  aforesaid,"  sapply  the  articles.  Plea :  that  the 
canae  of  action  did  not  aocme  within  six  years  next  before  the  commencement  of  the  snit. 
Replication :  that  defendant,  when  the  action  aeciued,  waa  beyond  aeas,  and  thai  the  actioo 
waa  commenced  within  six  years  of  his  first  return  after  such  accruing.  Rejoinder :  that  the 
promise  was  made  by  defendant  jointly  with  W.:  that,  after  the  accruing  of  the  action,  and 
more  than  six  yeara  before  the  commencement  of  the  suit,  W.  was  in  the  kingdom  and  might 
have  been  sued. 

On  demurrer  to  the  rejoinder,  Held, 

1.  That  the  declaration  was  substantially  good,  Ae  averments  showing  that  twelve  months  had 
elapsed  before  the  action :  And,  fuitber,  that  the  plea  might  be  resorted  to^  as  showing  that 
the  twelve  months  had  so  elapsed. 

2.  That  the  rejoinder  was  no  answer  to  the  replication;  for  that,  under  stat  4  Ann.  c.  16, 
a.  19,  if  a  right  of  action  accrue  against  several  persons,  one  of  whom  is  beyond  aeas,  the 
Statute  of  Limitationa  does  not  run  tiil  his  retam«  though  the  olbeia  have  never  been  abaeBt 
from  the  kingdom, 

AssTJMFsiT.  The  declaration  recited  that  the  writ  had  issued  on  28th 
November,  1843,  and  charged  that  heretofore,  « to  wit,  on  the  29tb  day 
of  December,  a.  d.  1838,"  in  consideration  that  plaintiff,  at  the  request  of 
defendant,  (defendant  then  being  an  exporter  of  beer,)  had  promised  de- 
fendant to  do  all  the  work  required  in  bottling  beer  for  defendant  for  ex- 
portation, upon  certain  terms  and  conditions,  amongst  others,  then  agreed 
upon  between  defendant  and  plaintiff,  that  is  to  say  that  defendant «« should, 
within  twelve  months  from  a  certain  day,  to  wit,  the  day  and  year  afore- 
said, supply"  plaintiff  with  at  least  five  hundred  hogsheads  of  beer  to  bottle 
for  defendant  in  manner  and  form  and  for  the  purpose  aforesaid,  defendant 
promised  plaintiff  to  perform  the  terms  aad  conditions  in  all  things  on  de- 
fendant's part  to  be  performed :  that,  although  from  the  time  <^  making 
the  agreement  continually  until  the  commencement  of  this  suit,  and  thence, 
to  wit,  hitherto,  plaintiff  bath  been  ready  and  willing  to  do  all  the  work  re- 
quired in  bottling  beer  for  defendant  for  exportation  upon  the  terms  and 
conditions  aforesaid,  and  to  perform  the  said  terms  and  conditions  in  all 
*8121  ^^S^  ^^  ^^  ^plaintiff's  part  to  be  performed ;  yet  defendant,  not 
regarding,  &c.,  <«did  not  nor  would,  within  twelve  months  fiom 
the  said  day,  to  wit,  the  day  and  year  aforesaid,  supply"  plaintiff  with  a 
least  five  hundred  hogsheads  of  beer  to  bottle  for  defendant,  in  manner  and 
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form  aforesaidy  but  wholly  neglected  and  refused  so  to  do :  and,  by  means 
of  the  premises,  &c.y  (damage.) 

Plea  2.  That  the  said  supposed  cause  of  action  did  not  accrue  to  plain- 
tiff at  any  time  within  six  years  next  before  the  commencement  of  this 
suit.    Verification. 

Replication.  That  defendant,  before  and  at  the  respective  times  when 
the  said  causes  of  action  and  each  of  them  accrued  to  plaintiff,  was  in 
parts  beyond  the  seas,  (stat.  3  &  4  W.  4,  c.  42,  s.  7,}  to  wit,  at  New  Or- 
leans, and  not  in  any  part  of  the  United  Kingdom,  &c.,  nor  in  either  of  the 
Islands  of  Man,  &c.,  nor  in  any  island  adjacent,  &c.,  being  part  of  the 
dominions  of  her  majesty :  that  defendant  afterwards,  to  wit,  1st  Decem- 
ber, 1841,  returned  from  the  said  parts  or  place  beyond  the  seas,  where 
defendant  so  was  as  aforesaid,  into  this  kingdom,  which  said  return  of  de- 
fendant was  his  first  return  into  this  kingdom  fipom  the  said  parts  or  place 
beyond  the  seas,  where  defendant  so  was  as  aforesaid,  after  the  accruing 
of  the  said  several  causes  of  action :  that,  except  and  until  such  return  as 
aforesaid,  defendant  did  not,  at  any  time  after  the  accruing  of  the  said 
causes  of  action,  or  any  of  them,  return  or  come  to,  or  be  in,  the  said 
United  Kingdom,  or  any  part  thereof,  or  in  any  or  either  of  the  islands," 
&c. :  averment,  that  plaintiff  commenced  this  suit  within  six  years  next 
after  defendant's  said  first  return  into  this  kingdom.    Verification. 

"Rejoinder.  That  the  su{qpo6ed  promise  in  the  declaration  men-  r«Qi  3 
tioned  was  made  by  defendant  jointly  with  one  William  Ander-  ^ 
son,  then  and  thereafter  being  the  brother  and  partner  in  business  of  de- 
fendant ;  and  the  said  supposed  promise  was  never  made  by  defendant 
alone,  or  without  the  said  W.  A. :  that  the  supposed  causes  of  action 
accrued  to  plaintiff  against  defendant  jointly  with  the  said  W.  A.,  and 
not  at  any  time  against  defendant  alone,  or  without  W.  A. :  that,  after 
the  supposed  accruing,  &c.,  and  much  more  than  six  years,  to  wit,  eight 
years,  before  the  commencement  of  this  suit,  W.  A.  was  in  this  kingdom, 
and  not  beyond  the  seas,  and  then  and  thence,  for  a  long  space  of  time, 
to  wit,  for  eight  years,  stayed  and  continued  in  this  kingdom,  and  plain- 
tiff could  and  might,  during  the  time  aforesaid,  which  began  much  more 
than  six  years  before  the  commencement  of  this  suit,  have  sued  W.  A.  in 
this  court,  and  in  other  the  courts  of  this  kingdom,  being  proper  courts 
in  that  behalf,  for  and  in  respect  of  the  supposed  causes  of  action  in  the 
declaration  mentioned.    Verification. 

Special  demurrer.  The  causes  assigned,  so  far  as  they  are  material  to 
the  decision  of  the  court,  appear  by  the  argument. 

Joinder  in  demurrer. 

The  demurrer  was  argued  in  last  Easter  and  Trinity  terms.(a} 

Peacock  for  the  plaintiff.  First,  the  d^ndant  objects  to  the  declara- 
tion on  the  ground  that  there  is  nothing  to  show  that  the  twelve  months 


J'l 


a)  May  Sd,  1846,  before  Loid  Denaan,  G.  J.,  PkHeeoD,  Wiliiaioa,  end  Wigfatiaui,  le. ; 
one  idf  1845,  befora  the  laiiie  jadgem 


813  Fannin  v.  Anderson.  T.  V.  1845. 

named  in  the  recited  agreement  had  elapsed  before  action  brou^t.  Now 
*R141  *^^  declaration  fixes  the  commencement  of  that  period  by  the 
^  words  <(  from  a  certain  day,  to  wit,  the  day  and  year  aforesaid," 
that  is,  29th  December,  1836.  The  writ  issued  on  28th  November,  1843. 
It  will  be  said  that  the  day  is  laid  under  a  videlicet.  But,  on  demurrer, 
a  day  named  under  a  videlicet  is  material  when  it  describes  time  which 
is  material.  That  appears  fix)m  Hague  v.  French,  3  B.  &  P.  173,  where 
the  date  of  a  bill  of  exchange  was  held  to  be  averred  by  a  date  laid  under 
a  videlicet.  If  a  sum  laid  under  a  videlicet  is  averred  to  be  paid,  and 
the  amount  appears  to  be  insufficient,  the  averment  is  bad.  It  may  be 
inferred  from  Owen  v.  Waters^  2  M.  &  W.  91, (a)  that,  when  it  does  not  ap- 
pear from  the  declaration  that  the  cause  of  action  accrued  after  the  com- 
mencement of  the  suit,  the  court  \^U  intend  that  whatever  is  said  to  have 

■ 

occurred  did  occur  before  action  brought.  Here  it  is  averred  that  the 
defendant  did  not  perform  his  promise  within  the  twelve  months,  which, 
therefore,  must  have  expired  before  the  action  commenced. 

Then  as  to  the  rejoinder.  The  replication  answers  the  plea  of  the 
Statute  of  Limitations,  by  alleging  that  the  defendant  was  beyond  seas  at 
the  time  of  the  accruing  of  the  causes  of  action,  and  that  the  suit  was 
commenced  within  six  years  of  his  first  return.  The  rejoinder  meets  this 
by  showing  that  the  contract  on  which  the  action  is  brought  was  made 
by  defendant  and  W.  Anderson  jointly,  and  that  W.  Anderson  was  witbir 
the  kingdom  more  than  six  years  before  the  commencement  of  the  suit 
and  might  therefore  have  been  sued  during  a  period  of  time  commencing 
*8151  ^^^^  those  six  years.  •That  does  not  do  away  with  the  excep 
tion  which  the  statutes  give  in  favour  of  the  present  defendant 
Stat.  21  Ja.  1,  c.  16,  s.  7,  enacts  «that  if  any  person  or  persons  that  is  o» 
shall  be  entitled  to  any  such  action  of  trespass,"  &c.,  «  be  or  shall  be  at 
the  time  of  any  such  cause  of  action  given  or  accrued,  fallen  or  come," 
«  beyond  the  seas ;  that  then  such  person  or  persons  shall  be  at  liberty  to 
bring  the  same  actions,  so  as  they  take  the  same  within  such  times  as  are 
before  limited,  after  their  coming  to  or  being  of  full  age,"  &c.,  «>  and  re- 
turned from  beyond  the  seas,  as  other  persons  having  no  such  impedi- 
ment should  have  done."  This  regards  plaintiffs  only  :  and  in  Perry  v. 
Jackson,  4  T.  R.  516,  it  was  decided  that,  if  one  only  of  several  joint 
plaintiffs  be  abroad,  the  action  must  still  be  brought  within  the  six  years 
from  the  time  of  its  accruing ;  which  is  reasonable,  because  one  resident 
plaintiff  may  sue  in  the  name  of  all ;  and  Lord  Kenyon  relies  upon  this 
principle.  All  the  plaintifis  must  join,  or  there  will  be  a  nonsuit.  The 
case  of  defendants  is  provided  for  by  stat.  4  Ann.  c.  16,  s.  19,  which  en- 
acts « that  if  any  person  or  persons,"  «  against  whom  there  shall  be  any 
cause  of  action  of  trespass,  detinue,"  &c.,  « or  upon  the  case,  or" 
« wounding,  and  imprisonment,  or  any  of  them,  be  or  shall  be,  at  the 
time  of  any  such  cause  of  suit  or  action  given  or  accrued,  fidlen,  or  come, 

(a)  8m  Qrtmg^  r.Daen,  IS  M.  ft  W.  431,  4S8. 


7  Adolphus  &  Ellis^  N.  S.  815 

beyond  the  seas,  that  then  such  person  or  persons,  who  is  or  shall  be  en- 
titled to  any  such  suit  or  action,  shall  be  at  liberty  to  bring  the  said  actions 
against  such  person  and  persons,  after  their  return  from  beyond  the 
seas,  so  as  they  take  the  same  after  their  return  ftom  beyond  the  seas, 
*within  such  times  as  are  respectively  limited  for  the  bringing  of    ■-•oi/! 
the  said  actions  before  by  this  act,  and  by  the  said  other  act  made," 
&c.,  (21  Jac.  1,  c.  16.)    The  words  «  or  any  of  them"  do  not  occur  in 
Stat.  21  Ja.  1,  c.  16,  s.  7;  they  manifestly  mean  «any  of  the  persons," 
not  <<  any  of  the  actions ;"  for,  if  they  referred  to  the  actions,  they  would 
be  merely  superiSuous.     [Patteson,  J.    Suppose  you  sued  a  party  after 
his  return,  and  he  pleaded  in  abatement ;  could  you  succeed,  if  you  took 
issue  on  his  allegation  that  the  contract  was  made  jointly  with  the  resident 
party  ?    Or,  if  you  joined  the  other  party,  could  one  plead  the  statute, 
and  the  other  be  precluded  from  so  doing  ?    Assuming  that  «  or  any  of 
them"  refers  to  persons,  the  action  is  given  only  against  the  person  return- 
ing.]    If  the  present  defendant  had  pleaded  in  abatement  the  nonjoinder 
of  the  resident  contractor,  perhaps  the  plaintiff  might  have  replied  the 
Statute  of  Limitations  with  respect  to  the  resident  contractor,  as  in  a  case 
of  bankruptcy  and  certificate.(a)     [Patteson,  J.     That  is  the  first  time 
that  I  ever  heard  of  a  plaintiff  setting  up  the  Statute  of  Limitations  in  fa- 
vour of  a  defendant.]    It  is  merely  to  show  why  a  party  is  not  sued.     If 
the  absence  of  the  non-resident  contractor  would  have  prevented  the  resi- 
dent contractor  fipom  insisting  on  the  contract  being  joint,  it  ought,  d  for^ 
tiori,  to  preclude  the  non-resident  contractor  now.     Suppose  one  of  two 
joint  contractors  to  be  insolvent  and  resident,  the  other  solvent  and  abroad ; 
a  recovery  against  the  insolvent  contractor  would  bar  the  action  against 
the  other  ;  and,  if  the  insolvent  became  bankrupt  and  got  his  certificate, 
he  might  plead  it  in  ''^bar.     This  shows  that,  unless  the  right  of    r*oi-y 
action  remain  till  all  the  contractors  are  in  the  realm,  the  plaintiff    ^ 
may  lose  his  remedy  altogether.     Suppose  the  action  were  brought  against 
two,  and  the  absent  party  were  outlawed,  still  he  might  reverse  the  out- 
lawry on  his  return;  Com  Dig.   UUagary  (C  1).     [Patteson,  J.     But 
would  you  then  have  to  go  on  against  the  other  ?]     The  action  against  the 
other  is  not  suspended.     [Patteson,  J.    But  could  you  be  forced  to  go 
on  ?    If  not,  you  might  keep  your  remedy  alive.]     Where  one  of  two 
defendants  cannot  be  found  so  as  to  be  served  with  process,  time  must  be 
obtained  for  declaring  against  the  other,  as  if  he  were  sole  defendant ; 
Morton  v.  Greyy  9  B.  &  C.  544.     The  outlawry  puts  an  end  to  the  suit  as 
against  the  party  outlawed.     [Patteson,  J.     No :  the  joint  action  re- 
mains ;  Fort  V.  Oliver^  1  M.  &  S.  242.]    Is  a  plaintiff  to  be  driven  to 
renew  his  action  every  four  months  by  alias  and  pluries  ?    If  there  be  a 
distringas  on  the  outlawry,  how  can  a  fresh  writ  be  taken  out  ?    A  pluries 
could  not  then  issue ;  and  therefore  a  writ  could  not  be  entered  of  record, 

fa)  See  itet  8&  4  W.  4,0.49,1.9. 
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80  as  to  preserve  the  remedy,  according  to  stat.  2  &  3  W.  4,  c.  39, 
s.  10. 

Cromptofif  contr&.     First,  as  to  the  dectaratioa.    In  Owen  v.  WdterSj 
2  M.  &  W.  91,  the  question  was  whether  the  words  ^<  which  period  hai 
now  elapsed"  were  equivalent  to  an  allegation  that  the  period  had  elapsed 
before  the  commencement  of  the  suit :  and  it  was  held  that  they  were. 
The  court  could  not  assume  that  the  time  had  expired  between  the  issuing 
of  the  writ  and  the  declaration.    It  did  not  appear  when  the  writ,  con- 
*8181     ^^^^^^^  ^^  distinct  *from  the  declaration,  had  issued.     [Wight- 
^    MAN,  J.     Here  we  do  know  that.]    It  is  not  shown  here  that  the 
twelve  months  had  elapsed  before  the  declaration  was  delivered,  nor  that 
they  have  elapsed  yet.     The  commencement  of  the  time  does  not  appear 
from  the  day  laid  under  the  videlicet.    It  would  be  no  departure  to  vary 
from  a  day  so  laid.     Thus,  on  a  plea  of  the  statute  of  limitations,  the 
plaintiff  is  not  bound  to  a  day  under  a  videlicet.     So,  if  a  declaration  for 
frilse  imprisonment  named  a  day  under  a  videlicet,  and  a  justification 
were  set  up  in  which  the  time  was  material,  the  plea,  though  naming  a 
different  day  from  that  in  the  declaration,  need  not  do  so  by  way  of  tra- 
verse of  the  time.     Holmes  v.  ^ewlandsy  11  A.  &  E.  44,  (a)  shows  that  a 
statement  of  time  under  a  videlicet  does  not  bind  the  party  pleading  to 
a  particular  day.     In  Parkinson  v.  Whitehead^  2  M.  &  G.  329,  (6)  the  omis- 
sion to  show  that  a  period  of  time  had  expired  was  held  not  to  be  cured 
by  reference  to  a  date  laid  under  a  videlicet.     Stavart  v.  Eastwood^  11  M. 
&  W.  197,(c)  and  Sansom  v.  Rhodes^  6  New  Ca.  261,  are  instances  of  the 
strictness  required  as  to  the  allegation  that  a  time  necessary  for  the  main- 
tenance of  the  action  has  expired.     The  date  of  a  bill  of  exchange  is  in- 
deed a  part  of  its  description,  and  therefore  material,  though  under  a  vide- 
licet ;  that  explains  Hague  v.  French^  3  B.  &  P.  173.     [Patteson,  J. 
Would  not  the  allegation  that  the  defendant  did  not  supply,  &c.,  «<  widiin 
twelve  months  from  the  said  day"  be  enough  on  general  demurrer?]    A 
*fi1  Ql     P^^^  ^^  ^^^  should  destroy  the  plaintiff's  *claim  in  omnibus :  now, 
as  this  declaration  is  framed,  the  defendant  could  not  fulfil  that  re- 
quisite ;  for  he  could  not  deny  that  the  time  had  elapsed  and  conclude  to 
die  country,  the  date  not  being  traversably  alleged ;  nor  could  he  plead, 
as  new  matter,  that  it  had  not  elapsed.     [Patteson,  J.     Why  not  ?]    If 
he  could  plead  it  as  new  matter,  that  would  imply  that  there  is  no  allega- 
tion to  the  contrary  in  the  declaration. 

As  to  the  rejoinder.  If  the  argument  for  the  plaintiff  be  correct,  no 
house  which  has  a  partner  abroad  could  have  the  benefit  of  the  statute. 
If  the  absent  partner,  on  returning,  is  sued,  can  he  hare  contribution  from 
his  partners }  If  he  can,  they  do  not  receive  the  benefit  of  the  statute. 
If  he  cannot,  there  is  a  still  greater  hardship  on  him.     On  the  other  hand, 

(a)  Affirmed  in  error,  in  Ezch.  Ch.,  Nnaitmdi  t.  HolmUf  8  Q.  B.  679. 
(6)  See  Grimwood  ▼.  BarrU,  6  T.  R.  460. 
(c)  See  aiad€  ▼.  HawU^,  18  M.  6l  W.  767. 


7  Adolphvs  &  Ellis,  N.  S.  81d 

the  plaintiff  may  always  keep  the  writs  aliv«,  and  need  not  proceed  to 
outlawry ;  and,  for  this  reasoa,  from  the  time  of  21Ja.  1,  to  that  of  4  Ann., 
it  was  not  thought  necessary  to  provide  for  the  case  of  absent  defendants. 
This  answers  the  argument  from  the  supposed  hardship  in  the  case  of  the 
resident  partner  becoming  insolvent:  it  is  not  necessary  to  sue  him  to 
judgment  nor  to  outlaw  the  non-resident  partner.     No  inference  as  to  the 
intention  of  the  legislature  in  passing  stat.  4  Ann.,  c.  16,  s.  19,  can  be 
drawn  from  the  provisions  of  stat.  2  &  3  W.  4,  c.  39,  s.  10.     The  object 
of  the  provision  in  stat.  4  Ann.',  c.  16,  s.  19,  was  to  give  to  plaintiffs  the 
same  advantage  as  defendants  had  before.     The  words  «  or  any  of  them" 
can  refer  only  to  the  actions  enumerated.     They  occur  in  sect.  3  of  stat 
21  Jac,  c.  16,  and  can  there  have  no  other  meaning :  and  the  words  <<  any 
such  action,"  in  sect.  7  of  the  same  statute,  are  equivalent  to  them.     It 
is  admitted  that,  under  stat  21  Jac.  1,  c.  16,  *s.  7,  the  absence  of    rvoon 
a  single  plaintiff  is  not  enough  to  keep  the  right  alive.     The  hard-     ^ 
ship  would  be  much  greater  if  it  might  be  kept  alive  in  the  case  of  de- 
fendants.   In  Perry  v.  Jacksan^  4  T.  R.  516,  Ashbubst,  J.,  illustrates  the 
case  of  plaintiffs  by  a  reference  to  a  decision  (under  a  local  act)  upon  the 
case  of  defendants.     In  Gregory  v.  Hurrilly  5  B.  &  C.  341,  the  debt  against 
the  bankrupt,  Gregory,  was  held  to  be  barred  by  the  statute :  he  had  been 
abroad ;  but  the  debt  was  a  joint  debt,  and  his  co-debtor  was  resident  in 
England.     It  seems  to  have  been  assumed  in  the  argument  for  the  plain- 
tiff, and  not  disputed,  that  the  cases  of  plaintiff  and  defendant  were  similar. 
The  best  rule  is  that  laid  down  by  Aldgrson,  B.,  in  Rhodes  v.  Smethursty 
4  M.  &  W.  42,  63,  (a)  that  the  statute  begins  to  run  "  as  soon  as  there  is 
a  cause  of  action,  a  plaintiff  that  can  sue  and  a  defendant  that  can  be 
sued  in  England."    The  contract  cannot  be  divided :  the  statute  cannot 
run  as  against  one  contractor  without  running  as  against  the  other :  yet  it 
is  not  denied  that  it  runs  as  against  the  resident  contractor. 

Peacock,  in  reply.  As  to  the  declaration.  In  Stavart  v.  Eastwood,  the 
defect  held  fatal  was  the  omission  to  show  that  a  reasonable  time  had 
elapsed :  that  would  not  have  been  supplied  by  dates,  but  by  a  simple  al- 
legation of  the  &ct.  [WiGHTiCAN,  J.  How  do  you  say  the  defendant 
here  could  plead,  if  his  defence  was  that  the  action  was  brought  before 
the  expiration  of  twelve  months  ?]  The  plaintiff  would  be  bound  by  the 
*time  alleged  in  the  declaration.  In  JVtghiingak  v.  WUcoxson,  r*OQi 
10  B.  &  C.  202,  the  amount  of  a  sum  named  was  material  to  the 
action ;  and  it  was  held  to  be  well  alleged,  though  laid  under  a  videlicet. 
There  the  court  said :  « It  is  a  known  rule  of  pleading,  that  where  a  sum, 
a  time,  or  any  matter  is  material,  the  sum,  the  time,  or  matter,  though 
mentioned  under  a  videlicet,  shall  be  taken  to  be  the  true  sum,  the  true 
time,  or  the  true  matter."  Either  the  plaintiff  here  was  not  bound  to  show 
the  day  at  aU,  or,  if  he  was,  the  day  is  material,  and  then  it  is  suiEciently 
averred  under  a  videlicet.    But,  further)  the  defendant  has  here, pleaded 

(a)  AiBrmed  cm  errar,  in  Excfa.  Ck.,  Rhotbs  ▼.  SmethurU,  6  M.  &  W.  351. 
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that  he  did  not  promise  within  six  years  of  the  action  brought ;  and  the 
plea  may  be  incorporated  into  the  declaration  on  demurrer  to  &e  plea. 
Instances  are  given  in  Stephen  on  Pleading,  160,  161,  (5th  ed.) 

As  to  the  rejoinder.  Gregory  v.  SkrrUlj  5  B.  &  C.  341,  proves 
nothing :  the  debt  was  there  barred,  because  more  than  six  years  had 
elapsed  from  the  return  of  the  bankrupt ;  nothing  turned  on  the  debt  being 
joint.  As  the  defendant's  case  is  put,  a  creditor  might  suffer  by  having 
an  additional  debtor.  Cur.  adv.  vuU. 

Lord  Denman,  C.  J.,  now  delivered  judgment. 
We  think  that  in  this  case  the  declaration  is  good,  on  general  demurrer, 
by  reason  of  the  averment  that  the  defendant  did  not  within  twelvemonths 
Jrom  the  said  day  supply  the  plaintiflf,  &c.  It  is  true  that,  if  the  action 
were  really  brought  within  the  twelve  months,  the  defendant  could 
not  safely  traverse  that  averment,  unless  he  had  actually  supplied 
*8221  plaintiff  with  500  hogsheads  *of  beer  before  the  action,  and 

^  therefore  before  the  time  had  elapsed  in  which  he  was  bound  to 
supply  them :  but  the  inforniality  of  the  averment  which  might  put  the 
defendant  into  that  difficulty  should  have  been  pointed  out  as  a  cause  of 
demurrer.  In  Parkinson  v.  Wkiteheadj  2  M.  &  G.  329,  which  is  the  case 
most  resembling  the  present,  there  \sras  no  averment  that  the  defendant  did 
not  toithin  two  years  build  the  houses ;  the  only  averment  was  that  he  did 
not  nor  would  build  them,  and  that  they  were  still  unbuilt.  Again,  the 
objection  is  cured  by  pleading  the  Statute  of  Limitations,  a  plea  which 
must  be  false  if  the  twelve  months  from  the  making  of  the  agreement  had 
not  elapsed :  and  the  case  is  therefore  within  the  principle  of  Brooke  v. 
Brookey  1  Sid.  184.(a) 

The  question,  therefore,  arises,  as  to  the  sufficiency  of  the  rejoinder, 
(which  depends  on  the  construction  of  the  statute  4  Ann.  c.  16,  s.  19,) 
whether  the  absence  beyond  seas  of  one  of  several  co-contractors  against 
whom  there  is  a  cause  of  action  prevents  the  Statute  of  Limitations,  21  Ja. 
1,  c.  16,  from  running. 

For  the  plaintiff  it  was  contended  that  the  words  «<  or  any  of  them,"  in 
the  statute  of  Anne,  referred  to  the  persons  liable  to  action,  and  not  to  the 
actions  enumerated  in  the  clause :  but  we  are  quite  satisfied,  on  consider- 
ing the  language  of  the  clause,  and  comparing  it  with  the  corresponding 
sections  in  the  statute  of  James,  that  those  words  «  or  any  of  them"  refer 
to  the  actions,  and  not  to  the  persons. 

No  case  appears  to  have  been  decided  on  the  statute  of  Anne :  but  upon 
•8231  ^^^^  ^^  James  it  was  determined,  in  *the  case  of  Perry  v.  Jackson, 
4  T.  R.  616,  that,  if  one  of  several  intended  co-plaintiffs  be  within 
seas,  the  statute  does  run.  The  reason  given  by  the  court  is  that  one 
plaintiff  can  act  for  the  others,  and  use  their  names  in  an  action,  and  there- 
fore the  protection  of  the  statute  is  not  wanted.  With  respect  to  defendants, 
however,  the  reason  does  not  apply.    The  plaintiff  cannot  bring  the  ab 

(a)  See  Hydi  ▼.  Watti,  13  M.  6c  W.  254, 269. 
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sent  defendants  into  court  by  any  act  of  his :  and,  therefore,  if  he  be  com- 
pelled to  sue  those  who  are  within  seas  within  six  years,  without  joining 
those  who  are  absent,  he  may  possibly  recover  against  insolvent  persons, 
and  lose  his  remedy  against  the  solvent  ones  who  are  absent.  On  the 
other  hand,  if  he  sues  out  a  writ  against  all,  and  either  continues  it  with'^ 
out  declaring,  or  proceeds  to  outlawry  against  the  absent  parties  and'  de* 
clares  against  those  who  are  within  seas,  he  is  placed  in  precisely  the 
same  situation  as  if  the  statute  of  Anne  had  never  passed,  and'  obliged  to 
incur  fruitless  expense,  the  avoiding  of  which  seems  to  have  been  the 
object  of  the  statute  of  Anne.  That  statute  cannot  have  been  passed  in 
order  to  keep  the  plaintiff's  remedy  alive  ;  for  such  object  was  easily  at- 
tained before  the  statute  by  suing  out  a  writ  and  continuing  it.  We  think 
that  the  statute  intended  to  render  such  a  form  unnecessary  wherever,  by 
reason  of  the  absence  beyond  seas  of  any  of  the  intended  defendants,  the 
plaintiff  cannot  have  his  complete' remedy  against  all  those  whom  he  is 
entitled  to  sue,  and  whom  indeed  he  would  be  bound,  under  the  risk  of 
a  plea  in  abatement,  to  sue,  if  they  were  within  the  jurisdiction  of  the 
courts  in  England. 

*Upon  the  whole,  we  think  that  the  distinction  taken  in  argu-     t^qoa 
ment  between  co-plaintiffs  and  co-defendants  is  sound,  and  that  the     ^ 
plaintiff  in  this  case  is  entitled  to  our  judgment. 

Judgment  for  plaintiff. 


The  Company  of  Proprietors  of  the  KENNET  and  AVON  Canal  Navi- 
gation against  The  GREAT  WESTERN  Railway  Company. 

Tliursday^  June  19. 

A  reiltvay  company  wui  empowered  by  statute  to  divert  a  canal,  and  it  was  enacted  that,  if  by 
any  accident,  or  in  the  execution  of  any  works  authorized  by  the  act,  (otherwise  than  from  the 
neglect  or  mismanagement  of  the  canal  company,)  or  by  reason  of  the  bad  state  of  repair  of 
the  railway  company's  works,  the  canal  should  be  so  obstructed  that  boats  could  not  pass, 
the  railway  company  should  pay  the  canal  company,  by  way  of  ascertained  damages,  10/.  at 
least  forevefy  hour  during  which  the  obstruction  should  continue;  and  if  it  should  continue 
beyond  seventy-two  consecntive  hours,  or  should  have  been  occasioned  by  any  wilful  act  of 
the  railway  company,  then  at  20/.  per  hour  at  least  by  way  of  ascertained  damages :  And 
that,  in  default  of  payment  on  demand  made  on  the  railway  company*s  treasurer,  dtc,  the 
canal  company  might  recover  the  sum  by  action  of  debt  or  on  the  case :  But  this  clause  was 
not  to  prevent  their  recovering  special  damage  in  respect  of  injuries  by  machines  or  en- 
gines on  the  railway,  or  of  the  acts  or  defaults  of  the  railway  company  in  respect  of  which  the 
lowest  amount  of  liquidated  damages  was  ascertained  as  aforesaid,  though  the  special 
damage  might  exceed  the  liquidated  damages;  but,  if  such  liquidated  damages  should  have 
been  paid,  and  any  action  for  special  damage  should  be  brought,  credit  was  to  be  given 
therein  for  such  payment 

It  was  also  enacted  that  no  action  should  be  brought  for  any  thing  done  or  omitted  to  be  done  in 
pursuance  of  this  act,  or  in  the  execution  of  the  powers  or  authorities  given  by  it,  without 
twenty  days'  notice,  nor  unless  the  action  should  be  brought  within  six  calendar  months 
next  after  the  act  committed,  or,  in  case  there  should  be  a  continuation  of  damage,  then 
within  six  calendar  months  next  after  the  doing  such  damage  should  have  ceased. 

1.  Held,  that  an  action  of  debt  for  liquidated  damages  incurred  by  obstructing  the  canal  was 
an  action  for  something  done  in  pursuance  of  the  act;  and  that  the  limitation  clause  applied. 

S.  The  declaration  stating  that  the  canal,  by  means  of  the  defendants'  works,  became  obstructed 
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on  a  oertftin  daj,  and  oontiniMd  ao  obatmotod  for  ninety-nine  hoara  neit  following,  and  that 
defendanta  refuaed  payment  when  demanded :  Htld,  that  the  time  of  limitation  ran  from  tht 
laat  obatniction,  and  not  firom  the  demand  of  payment 

Debt  for  2840/.    Plea,  («  by  statute,")  never  mdebted.     Issue  thereon. 

On  the  trial,  before  Atcherley^  Serjt.,  at  the  Somersetshire  spring  assizes, 

1843,  a  verdict  i^as  found,  for  the  plaintiffs,  for  2740/.  debt  and  Is. 

*8251     ^^°^^8^^>  subject  to  the  opinion  of  this  *court  upon  a  special  case, 

the  material  parts  of  which  were  as  follows. 

The  pleadings  were,  by  agreement,  to  be  taken  as  part  of  the  case. 
The  declaration  stated  the  causes  of  action,  verbatim,  as  they  appear  in 
the  notice,  p.  829,  post. 

The  plaintiffs  were  incorporated  by  stat.  34  G.  3,  c.  90,  «  for  making  a 
navigable  canal  from  the  river  Kennet,  at  or  near  the  town  of  Newbury, 
in  the  county  of  Berks,  to  the  river  Avon,  at  or  near  the  city  of  Bath," 
&c.  The  defendants  were  incorporated  by  stat.  5  &  6  W.  4,  c.  cvii.  (local 
and  personal,  public,)  for  making  «  The  Great  Western  Railway,"  &c. 

The  present  action  was  brought  on  27th  July,  1842,  under  the  provi- 
sions of  stat.  7  W.  4,  &  1  Vict.  c.  xci.  (local  and  personal,  public,)  enti- 
tled «  An  act  to  alter  the  line  of  the  Great  Western  railway,  and  to  amend 
the  acts  relating  thereto." 

By  stat.  7  W.  4,  &  1  Vict.  c.  xci.  s.  1,  the  powers  of  stat.  5  &  6  W.  4, 
c.  cvii.,  and  of  another  act,  (6  &  7  W.  4,  c.  xxxviii.,  local  and  personal, 
public,)  are  extended  to  this  act. 

Section  2  enacts :  <<  That  all  powers,  authorities,  and  provisions  con- 
tained in  the  said  recited  acts  relative  to  the  works  thereby  authorized 
shall  extend  and  apply  to  the  worics  by  this  act  authorized,  and  more  par- 
ticularly to  empower  die  said  company  to  alter  and  divert,"  amongst  other 
things,  « the  line  or  course  of"  «the  Kennet  and  Avon  canal  i^ithin  the 
parishes  of  Bathwick  and  Bathampton,  in  the  county  of  Somerset." 

Sect.  21  enacts :  «  That  if  by  reason  of  any  accident  or  in  the  execu- 
tion of  any  of  the  works  by  this  act  authorized  to  be  made,  otherwise 
*8261  ^^^  ^^^  ^^  neglect  or  'mismanagement  of  the  engineer  of  tht 
said  company  of  proprietors  of  the  Kennet  and  Avon  canal  navi- 
gation in  making  the  new  cut  or  alteration  in  the  line  or  course  of  the  Keo- 
net  and  Avon  canal  herein-before  authorized  to  be  made,(a)  whilst  the 
same  shall  be  in  progress  under  his  superintendence,  or  by  reason  of  tbe 
bad  state  of  repair  of  any  such  works  or  of  any  of  the  slopes,  banks,  or 
walls  of  the  said  railway,  it  shall  happen  that  the  said  canal  or  the  towing 
or  foot-paths  thereof  or  any  part  thereof  shall  be  so  obstructed  that  boats,  I 
barges,  or  other  vessels  navigating  or  using  the  said  canal  shall  be  i0- 
peded  in  their  passage,  or  shall  not  be  able  at  all  times  freely  and  uninter- 
ruptedly to  pass  along  the  same,  then  and  in  every  such  case  the  said  rail- 
way company  shall  pay  to  the  said  company  of  proprietors  of  the  Kennet 

(a)  By  Mct  19  the  new  cat  WM  lo  be  nMdB  nader  tb«  direction  and  taperinteodenoe  of"* 
•cenal  compenj's  engineer. 
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and  Avon  canal  navigation,  as  or  by  way  of  ascertained  damages^  the 
sum  of  10/.  at  the  least  for  every  hour  during  which  such  impediment  or 
obstruction  shaU  continue,  and  so  in  proportion  for  any  less  time  than  one 
hour  during  which  such  impediment  or  obstruction  shall  continue ;  and  in 
case  such  obstruction  shall  continue  beyond  seventy-two  consecutive 
hours,  or  shaU  have  been  occasioned  by  any  wilful  act  on  the  part  of  the 
servants  or  persons  employed  by  the  said  railway  company,  then  and  in 
every  such  case  the  said  railway  company  shall  pay  to  the  said  company 
of  proprietors  of  the  Kennet  and  Avon  canal  navigation  the  sum  of  20/. 
at  the  least  for  every  hour  during  which  the  impediment  or  obstruction 
shall  continue,  as  or  by  way  of  liquidated  or  ascertained  damages,  and  so 
in  proportion  for  any  less  time  than  one  hour  during  which  *any  r«OQ7 
such  impediment  or  obstruction  shall  continue,  and  in  default  of 
payment  of  the  said  sum  or  sums  (as  the  case  may  be)  or  any  part  there- 
of, on  demand  made  on  the  treasurer  or  any  officer  of  the  said  railway 
company,  the  said  company  of  proprietors  of  the  Kennet  and  Avon  canal 
navigation  may  sue  for  and  recover  the  same,  together  with  full  costs  of 
suit  against  the  said  railway  company,  by  action  of  debt  or  on  the  case  in 
any  of  her  majesty's  courts  of  record  at  Westminster. "(a) 

*The  necessary  works  for  diverting  and  altering  the  line  or  course  {•qqq 
of  the  Kennet  and  Avon  canal  were  commenced  in  June,  1840,  and 
were  proceeded  with  under  and  in  pursuance  of  the  powers  and  provisions 
of  the  said  act,  7  W.  4,  &  1  Victoria.  The  stoppages  and  obstructions  men- 
tioned in  the  declaration  took  place  in  the  month  of  November,  1840,  and 
the  month  of  June,  1841,  and  were  proved  at  the  trial  so  as  to  warrant 

(a)  The  cUnae  then  proceeds  in  the  following  words,  which  were  referred  to  in  argament^ 
but  not  let  out  in  the  special  case. 

"  And  in  case  the  said  slopes,  banks,  or  walls  of  the  said  railway  near  the  said  Kennet  and 
Avon  canal  and  new  cut  or  line,  or  any  part  thereof,  shall  not  be  kept  in  good  repair,  it  shall 
be  lawful  for  the  nid  company  of  proprietors  of  the  Kennet  and  Avon  canal  navigation  to  do 
the  needful  repairs  and  to  recover  the  amount  of  the  expenses  thereof  from  the  said  railway 
company  by  action  of  debt  or  on  the  case  in  any  of  her  majesty's  courts  of  record  at  Westmin- 
*ter;  provided  also,  that  nothing  herein  contained  shall  extend  to  prevent  the  said  company  of 
propfietors  of  the  Kennet  and  Avon  navigation  from  recovering  against  the  said  railway  com- 
pany any  special  damage  that  may  be  sustained  by  them  by  means  or  on  account  of  the  explo- 
sion of  any  steam-boiler  or  other  injury  by  any  engine  or  machine  on  the  said  railway,  or  of 
the  acts  or  defaults  of  the  said  railway  company  in  respect  of  which  the  lowest  amount  of  the 
*ud  liquidated  damages  is  so  ascertained  as  aforesaid,  although  the  latter  may  exceed  the 
amount  of  such  liquidated  damages,  and  they  are  hereby  authorized  to  sue  for  and  recover  such 
spedsl  damage  accordingly ;  but  in  every  case  where  the  liquidated  damages  herein-before  im- 
pofled  shall  have  been  paid  by  the  said  railway  company,  and  any  action  for  special  damages 
shall  be  brought  as  last  above  mentioned,  then  the  said  liquidated  damages  so  paid  shall  be 
deemed  and  considered  as  payments  made  on  account  of  such  special  damage,  and  credit  shall 
be  given  by  the  court  before  whom  snch  action  shall  be  tried  for  all  moneys  so  paid  by  the  said 
railway  company,  and  the  same  shall  be  deducted  from  the  amount  of  damages  to  be  recovered 
by  the  said  company  of  proprietors  of  the  Kennet  and  Avon  navigation ;  and  in  case  the  amount 
of  damages  so  to  be  recovered  shall  not  exceed  the  liquidated  damages  so  paid,  then  and  in  such 
case  judgment  shaU  be  given  for  the  said  railway  company ;  and  no  action  shall  be  maintaina- 
ble by  the  said  company  of  proprietors  of  the  Kennet  and  Avor  navigation  against  the  said' 
railway  company  for  any  such  liquidated  or  ascertained  damages  after  judgment  shall  have  been 
obtained  by  them  for  any  special  damage  in  respect  of  the  act  or  acts,  defiuilt  or  defaolli^  for 
such  Uquidaled  damages  wookl  haw  been  reeoverabie." 
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the  verdict  for  the  plaintiffs  for  the  sum  of  2740/.  aniess  the  defendants 
are  entitled  to  succeed  upon  the  points,  or  either  of  them,  made  by  them 
as  hereinafter  mentioned. 

The  case  then  set  out  sect.  216  of  stat.  6  &  6  W.  4,  c.  cvii.,  as  to  the 
mode  of  serving  notices  upon  the  railway  company :  which  is  not  now 
material. 

Stat.  5  &  6  W.  4,  c.  cvii.  s.  223,  enacts :  «  That  no  action,  suit,  or  in- 
formation, nor  any  other  proceeding,  of  what  nature  soever,  shall  be 
brought,  commenced,  or  prosecuted  against  any  person  for  any  thing  done 
or  omitted  to  be  done  in  pursuance  of  this  act,  or  in  the  execution  of  the 
powers  or  authorities  or  any  of  the  orders  made,  given,  or  directed  in, 
by,  or  under  this  act,  unless  twenty  days'  previous  notice  in  writing  shall 
be  given  by  the  party  intending  to  commence  and  prosecute  such  action," 
&c.,  ((to  the  intended  defendant,  nor  unless  such  action,"  &c.,  <«  shall  be 
brought  or  commenced  within  six  calendar  months  next  after  the  act  com- 
mitted, or  in  case  there  shall  be  a  continuation  of  damage  then  within 
*8291  ^'^  calendar  months  next  after  the  *doing  or  committing  such 
damage  shall  have  ceased,  nor  unless  such  action,"  &c., «« shall  be 
laid  and  brought  in  the  county  or  place  where  the  matter  in  dispute  or 
cause  of  action  shall  arise." 

Sect.  224  provides  that  the  plaintiff  in  certain  actions,  &c.,  shall  not 
recover  after  tender  of  sufficient  amends,  (a) 

The  case  then  set  forth  sect.  28  of  stat.  2  &  3  Vict.  c.  xxvii.,  (local  and 
personal,  public,)  altering  the  clause  above-mentioned  as  to  service  of  notice. 

The  plaintifis  proved  at  the  trial  that,  on  14th  May,  1842,  a  demand,  (set 
out  in  the  case,)  under  the  common  seal  of  the  canal  company,  was  served 
upon  the  treasurer  of  the  Great  Western  railway  company.  It  purported 
to  be  made  under  stat.  7  W.  4,  &  1  Vict.  c.  xci,  s.  21 ;  set  forth  the  inju- 
ries afterwards  complained  of  by  the  declaration  in  this  suit,  claimed  284(V. 
as  liquidated  damages,  and  demanded  that  the  railway  company  should 
forthwith  pay  the  same  to  the  plaintifis,  or  to  their  treasurers  or  clerk. 

On  20th  June,  1842,  the  plaintiffs  served  notice  of  action  upon  a  clerk 
of  the  railway  company,  at  their  office.  The  notice,  addressed  to  the 
company,  and  to  their  secretaries  by  name,  stated  that,  after  the  expiration 
of  twenty  days,  a  writ  of  summons  would  be  sued  out  of  the  Court  of 
Queen's  Bench  against  the  defendants  at  the  suit  of  the  plaintifis,  and  pro- 
*8301  ^^^^®^'  ®^  according  to  law :  «  For  that  a  certain  part  of  the  *Kennet 
and  Avon  canal,  to  wit,"  &c.,  (describing  its  situation,)  « hereto- 
fore, and  after  the  making  of  a  certain  act,"  &c.,  (5  fit  6  W.  4,  c.  cvii.,) 
and  of  another  act,  4lc.,  (7  W.  4,  &  1  Vict.  c.  xci.,)  «to  wit,  on  the  15th 
day  of  November,  a.  d.  1840,  became  and  was,  by  means  and  in  conse- 

(a)  <(  That  no  plaintiff  ahall  recover  in  any  action  for  any  irregularity,  traapaaik  or  o^Iw 
irrongfol  proceeding  made  or  committed  in  the  execution  of  tikis  act,  or  in,  under,  or  by  viitoe 
of,  any  power  or  authority  hereby  given,  if  tender  of  sufficient  amends  shall  have  been 
h^  or  on  behalf  of  the  party  who  ahall  have  committed  such  irregularity,  tiespaaa,  or 
wrongful  proceeding  before  such  action  brought*' 
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quence  of  the  execution  of  certain  works  by  the  said  last*mentioned  act 
authorized  to  be  made,  to  wit,  in  altering  the  line  or  course  of  the  Kennet 
aod  Avon  canal,  so  obstructed,  and  continued  by  means  thereof  so  obstructed 
during  a  long  space  of  time,  to  wit,  for  and  during  the  space  of  ninety- 
nine  hours  then  next  following,  that  divers  and  very  many  boats,  barges 
and  other  vessels,  which  were  then  navigating  and  using  the  said  canal, 
were  thereby  for  and  during  all  the  time  aforesaid  impeded  in  their  pas- 
sage, and  were  not  during  any  part  of  that  time  able  freely  and  uninter- 
ruptedly to  pass  along  the  same  ;  which  said  impediment  and  obstruction 
did  not  arise  from  the  neglect,"  &c.,  (negativing  such  neglect  or  misman- 
agement of  the  canal  company's  engineer  as  is  described  in  stat.  7  W.  4, 
&  1  Vict.  c.  xci,  s.  21.)  «  By  means  whereof,  and  by  force  of  the  statute,'' 
&c.,  « the  said  railway  company  became  and  was,  and  still  is,  liable  to 
pay  to"  the  plaintiffs  «the  sum  of  1260/.,  being  at  and  after  the  rate  or 
sum  of  10/.  for  every  hour  during  the  first  seventy-two  consecutive  hours 
of  the  said  ninety-nine  hours,  and  at  and  after  the  rate  or  sum  of  20/.  per 
hour  during  twenty-seven  other  consecutive  hours,  being  the  residue  of  the 
said  ninety-nine  hours  during  which  the  said  impediment  and  obstruction 
so  continued  as  aforesaid,  as  and  by  way  of  liquidated  or  ascertained  da- 
mages ;  and  a  demand  of  payment  of  which  said  sum,"  &c.,  averring 
demand  on  May  14th,  1842,  and  that  the  railway  company  had  not  paid, 
but  refused  to  pay.  «*  Whereby,  and  by  force  *of  the  statute,"  &c.,  r*Q3| 
«« an  action  hath  accrued,"  &c.,  «to  demand,"  &c.,  <<  from  the  *- 
said  railway  company  the  said  sum  of  1260/."  «And  also  for  that," 
&c. ;  alleging  obstruction  in  the  same  manner  in  the  same  part  of  the  canal 
for  115  hours,  commencing  on  June  7th,  1841,  by  means  whereof  and  by 
force  of  the  statute  the  railway  company  became  liable  to  pay  the  plain- 
tifis  1580/.,  being  at  the  rate  of  10/.  an  hour  for  the  first  seventy-two  con- 
secutive hours,  and  20/.  an  hour  for  forty-three  other  consecutive  hours, 
being  the  residue  of  the  115  hours ;  and  which  1580/.  had  been  demanded, 
&c.,  and  not  paid.  «  Whereby,  and  by  force,"  &c. ;  as  before,  claiming 
the  1580/.,  residue  of  the  2840/. 

Then  followed  a  statement,  not  now  material,  as  to  the  persons  who 
were  secretaries  of  the  railway  company. 

For  the  defendants  it  was  objected  that  the  action  was  not  brought  in  time, 
and  that  the  limitation  clause  above  set  forth  applied  to  the  case,  (a)  And, 
forther,  that  the  notice  served  (on  the  clerk  to  the  defendants)  was  not  sufii- 
eient.    And  that  the  demand  served  on  the  treasurer  was  not  sufficient. 

The  question  for  the  opinion  of  this  court  was,  <<  Whether  the  defend- 
ants' objections,  or  either  of  them,  are  an  answer  to  the  action."  If  they 
were  so,  a  nonsuit  or  a  verdict  was  to  be  entered  as  the  court  might  direct ; 
if  not,  the  verdict  found  for  the  plaintiffs  was  to  stand. 

{aj  Sect.  223  aathorues  defendants  to  plead  the  general  jasue,  and  give  the  special  matter 
in  evidence ;  and  Uie  plaintiffs  alleged  on  the  special  case  that  the  clause  did  not  apply  here  so 
at  to  let  in  tlie  propoeed  matters  of  defence ;  bat  this  point  was  not  separately  discuswid. 

2R 
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The  case  was  argued  in  last  tenn.(a) 
^oni  *Crowder,  for  the  plaintiffs.  The  action  was  brought  in  time, 
because  there  was  no  «  act  committed,"  from  which  the  six  ca- 
lendar months,  mentioned  in  stat.  5  &  6  W.  4,  c.  cvii.,  s.  223,  could  ran^ 
unless  it  were  the  refusal  to  pay  on  demand  made,  and  that  was  less  than 
three  months  before  the  commencement  of  the  suit.  The  acts  referred  to 
in  that  clause  are  acts  tortious  in  themselves,  and  not  done  in  the  fair 
execution  of  the  statute,  subject  to  payment  of  compensation.  In  the  pre- 
sent case  the  obstructions  were  caused  by  operations  in  which  the  railway 
company  meant  to  carry  out  the  powers  given  by  die  statute ;  and  stat.  7 
W.  4,  &  1  Vict.  c.  xci.,  sect.  21,  directs  that,  in  case  of  excess  in  so  doiagy 
they  shall  pay  the  canal  company  at  a  certain  rate,  in  the  form  of  liqui- 
dated damages.  It  establishes  a  kind  of  bargain  between  the  companies,  tc 
be  enforced  by  an  action  of  debt.  [Patteson,  J.  The  latter  part  of  that 
clause  gives  an  option  to  proceed  for  special  damage  beyond  the  liquidated 
damages.]  Cases  of  this  kind,  where  the  remedy  for  an  excess  of  authority 
takes  the  form  of  a  proceeding  on  contract,  have  been  held  not  to  <x>iDe 
within  clauses  of  limitation,  or  enactments  requiring  notice ;  Irving  v. 
Wilson,  4  T.  R.  485 ;  Wallace  v.  Smithy  5  East,  115;  Umphelby  v.  M^Lean^ 
1  B.  &  Aid.  42.  In  the  last  cited  case,  Chreenway  v.  Hurd,  4  T.  R.  553,  (b) 
which  may  seem  at  variance  with  Irving  v.  Wilson^  was  brought  to  the 
attention  of  the  court ;  but  notice  was  not  held  to  be  requisite ;  and  Lord 
Ellenboeough  relied  upon  the  words  of  stat.  43  G.  3,  c.  99,  s.  70,  as 
requiring  that  some  positive  act  should  have  been  done,  to  render  notice 
*8331  ii^c^ss^^*  The  same  ^observation  would  apply  here.  Waterhouse 
-*  V.  Keen,  4  B.  &  C.  200,  (referred  to  in  Fletcher  v.  GreenweU,  4  Dowl. 
P.  C.  166,)  may  be  cited  on  the  other  side :  notice  was  there  held  neces- 
sary in  an  action  of  assumpsit ;  but  the  ground  of  decision  was  that  the 
cause  of  action  was  substantially  a  tort  done  under  colour  of  the  statute. 
(The  rest  of  the  argument  is  rendered  immaterial  by  the  judgment  of  the 
court.) 

mil,  contri.  The  action  was  out  of  time.  Stat.  7  W.  4,  &  1  Vict. 
c.  xci.,  s.  21,  does  not  make  the  penalty  a  mere  matter  of  contract.  The 
object  was  that  the  obstructions  there  mentioned  should  not  be  created  at 
all :  they  are  a  public  injury,  and  might  be  the  subject  of  indictment. 
The  clause  introduces  a  heavy  penalty^  not  as  a  stipulated  compensation 
to  the  canal  company,  but  in  order  that  persons  may  not  find  an  advautage 
in  violating  public  rights.  If  the  demand  can  be  considered,  for  the  pre- 
sent purpose,  the  foundation  of  proceedings,  there  is,  virtually,  no  limita- 
tion of  time.  Assuming  that  the  parties  here  were,  as  they  oootend,  acting 
in  what  they  conceived  to  be  the  due  execution  of  the  statute,  the  case  is 
precisely  that  to  which  sect.  223  of  stat.  6  &  6  W.  4,  c.  cvii.  applies.  The 
latter  part  of  stat.  7  W.  4,  &  1  Vict.  c.  xci.,  s.  21,  referred  to  on  the  benchi 


(a)  June  8d.    Before  Lord  Denman,  C.  i.,  Patteton,  WilUami,  ami  ColevUge^  Jfc 
(6)  See  Bigina  ▼.  Ktlk,  1  Q.  B.  660;  Cmtte  ▼.  Chapman,  6  A.  &  E.  647. 
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fliiows  clearly  Aat  the  proceedings  for  which  a  remeay  by  action  of  debt 
18  given  in  the  former  part  of  the  clause  are  such  as  might  be  the  subject 
of  an  action  for  special  damage  under  the  latter.  It  is  very  common  in 
acts  of  parliament  to  provide  a  remedy  for  offences  in  the  form  of  an  action 
of  debt.  Innng  v.  WUsimy  4  T.  R.  486 ;  Wallace  v.  Smith,  6  East,  115 ; 
and  Umphdby  y.  McLean,  1  B.  &  Ald«  42,  are  not  decisions  on  the  point 
^low  raised ;  the  main  question  before  the  court  in  those  cases  r«oo4 
was,  whether  the  defendant  was  entitled  to  protection  as  having  '' 
acted  in  pursuance  oi  a  statute ;  in  the  last  case,  Lord  Ellenborouou 
thought  it  necessary,  to  fulfil  that  condition,  that  there  should  have  been 
<(  a  positive  act  done ;"  and  none  appeared.  The  true  principle  is  laid 
down  by  Baylet,  J.,  in  Waierhoust  v.  Keen,  4  B.  &  C.  209,  that  «  it  is 
material  to  consider  the  substance  rather  than  the  mere  form  of  the  action." 
The  grounds  on  which  persons  exercising  functions  under  a  statute  are 
deprived  of  the  protection  given  by  clauses  restricting  rights  of  action  are 
shown  in  Palmer  v.  The  Grand  Jundion  Railway  Company,  4  M.  &  W. 
749 ;  ShaiweU  v.  Halt,  10  M.  &  W.  523 ;  and  Carpue  v.  London  and 
Brighton  Railway  Company,  5  Q.  B.  747.  The  obstruction,  in  this  case, 
is  the  act  from  which  the  limitation  of  time  runs,  and  not  the  demand. 
[Coleridge,  J.     That  is  only  a  condition  precedent.] 

Crowder,  in  reply.  The  proceedings  in  question  do  not  affect  any 
public  right,  properly  so  called,  but  the  interests  of  companies,  under  cer- 
tain statutes.  The  words  of  stat.  5  &6  W.  4,  c.  cvii.,  s.  223,  «  next  after 
the  act  committed,"  and  «  next  after  the  doing  or  committing  such  damage 
shall  have  ceased,"  cannot  apply  to  all  the  occasions  on  which  the  rail- 
way company  are  made  liable  for  liquidated  damages.  For  example,  if, 
by  the  bad  state  of  repair  of  their  works,  the  canal  is  injured,  the  canal 
company  may  repair,  and  call  upon  the  railway  company  to  pay  the  cost ; 
but  they  could  not  in  that  case  point  out  an  act  done  by  the  railway  com- 
pany at  a  given  time,  from  which  the  time  for  ^commencing  the  r«oo5 
action  would  run.  [Patteson,  J.  If  the  canal  company  wished 
to  sue  under  stat.  7  W.  4,  &  1  Vict.  c.  xci.,  s.  21,  for  special  damages 
beyond  the  liquidated  amount,  can  there  be  any  doubt  that,  under  the 
proviso,  they  might  bring  an  action  of  tort  in  respect  of  the  very  same 
injury  for  which  liquidated  damages  are  given  in  the  earlier  part  of  the 
section  ?  And  can  it  make  any  difference  in  the  mode  of  proceeding 
which  form  of  action  is  adopted  ?]  It  is  possible  that  different  rules  are 
contemplated  in  the  two  cases. 

Cur.  adv.  vtdt. 

Lord  Devman,  C.  J.,  now  delivered  judgment. 

This  was  an  action  of  debt  to  recover  a  certain  amount  of  liquidated 
damages  as  a  compensation  to  the  plaintiflb  for  impediment  and  obstruc- 
tion to  traffic  upon  their  canal  by  certain  <q)erations  of  the  defendants  for 
the  improvement  of  their  railway.  The  plaintiffs  were  incorporated  by  an 
act  passed  in  34  6.  3,  and  the  defendants  by  stat.  6  &  d  W.  4»  ew  cm.^ 
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under  the  powers  of  which  their  railway  was  constructed.  By  stat.  6  &  7 
W.  4,  c.  xxxviii.  the  defendants  were  enabled  to  alter  the  line  of  the  rail* 
way ;  and  a  further  power  to  the  like  effect  was  given  to  them  by  stat.  7 
W.  4,  &  1  Vict.  c.  xci.  The  works  from  which  the  alleged  damage  to 
the  plaintifis  arose  were  carried  on  under  the  authority  of  the  latter  act ; 
and  the  following  statement,  which  is  contained  in  the  case,  makes  it  un- 
necessary to  describe  them  more  particularly.  (His  Lordship  here  read 
the  passage  beginning  «  The  stoppages/'  and  ending  at  «  hereinafter  men- 
tioned ;"  p.  828,  anti.)  The  action,  it  appears,  was  brought  on  the  27th 
July,  1842.  The  points  to  which  reference  was  thus  made  were  sereral : 
«gog-|  *the  most  material,  however,  and  that  to  which  alone  it  is  needful 
to  refer,  was,  that  the  action  was  brought  too  late. 

Now  the  223d  section  of  stat.  5  &  6  W.  4,  c.  cvii.,  contains  the  following 
provision :  «  That  no  action,  suit  or  information,  nor  any  other  proceeding, 
of  what  nature  soever,  shall  be  brought,  commenced,  or  prosecuted 
against  any  person  for  any  thing  done  or  omitted  to  be  done  in  pursuance 
of  this  act,  or  in  the  execution  of  the  powers  or  authorities  or  any  of  the 
orders  made,  given,  or  directed  in,  by,  or  under  this  act,  unless"  (amongst 
other  things)  «  such  action,  suit,  information,  or  other  proceeding  shall  be 
brought  or  commenced  within  six  calendar  months  next  after  the  act  com- 
mitted, or  in  case  there  shall  be  a  caniinuaHon  of  damage  then  within  six 
calendar  months  next  after  the  doing  or  committing  such  damage  shall 
have  ceased."    And,  by  stat.  7  W.  4,  &  1  Vict.  c.  xci.,  s.  1,  it  is  enacted  : 
«That  all  the  powers,  authorities,  provisions,  directions,  penalties,  for- 
feitures, payments,  exemptions,  remedies,  regulations,  clauses,  matters, 
and  things  contained  in  the  said  recited  acts  (6  &  6  W.  4,  c.  cvii.,  &  6  &  7 
W^  4,  c.  xxxviii.,)  uor  either  of  them,  (except  such  of  them  or  such  parts 
thereof  respectively  as  are"  by  the  said  act  of  6  &  7  W.  4,  or  by  this  act 
<<  repealed,  altered,  or  otherwise  provided  for,)  shall  extend  and  be  con- 
strued to  extend  to"  the  said  act  of  7  W.  4  &  1  Vict.,  "  and  to  the  several 
works  and  things  hereby  authorized  or  required  to  be  made  and  done,  and 
shall  operate  and  be  in  force  in  respect  to  the  objects  and  purposes  of*' 
the  last-mentioned  act  «as  fully  and  efiectually"  as  if  the  same  powers, 
authorities,  provisions,  clauses,  matters  and  things  « were  repeated  and 
*8371     ^^*^^^<^^^^  i^  ^^s  ^ct."    It  is  only  necessary  to  add  *that  by 
neither  of  the  acts  are  the  provisions  of  the  223d  section  above  set 
forth  altered,  and  that  therefore  they  are  applicable  to  the  present  case. 

And  the  question  is,  whether  the  action  was  brought  in  time  or  not. 
For  the  plaintiff  it  was  contended,  either  that  there  was  no  act  done  to 
which  reference  can  be  made  so  as  to  fix  the  commencement  of  the  six 
calendar  months,  and  that  therefore  the  case  is  not  within  sect.  223  of  stat. 
6  &  6  W.  4,  c.  cvii. ;  or,  if  it  be,  that  the  demand^  if  not  in  itself  the  cause 
of  action,  is  at  least  the  date  from  which  the  six  calendar  months  are  to  be 
reckoned.  We  think,  however,  that  the  latter  part  of  the  section  in  ques- 
tion, (and  particularly  the  words,  « in  case  there  shall  be  a  continuation 
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of  damage  then  within  six  calendar  months  next  after  the  doing  or  com- 
mitting such  damage  shall  have  ceased/')  plainly  apply  to  a  case  of  this 
description.  The  very  statement  of  the  grievance  in  the  declaration  fixes 
a  date  for  its  termination :  ninety-nine  hours  are  the  stipulated  period  during 
which  the  said  impediment  and  obstruction  so  continued,  and  for  which  a 
compensation  is  sought  by  this  action.  Whether,  therefore,  the  grievance 
arose  from  something  done  or  omitted  by  the  defendants,  that  grievance 
was  the  <<  impediment  or  obstruction"  which  is  described  as  having  ceased, 
and  is  stated  in  the  case  to  have  in  fact  ceased,  in  the  month  of  June  in 
the  year  1841.  We  are  of  opinion,  therefore,  that  the  impediment  which 
ended  as  above  mentioned  must  be  considered  as  the  cause  of  action. 
The  demand  may  indeed  be  necessary  to  maintain  the  action ;  but  it  can- 
not be  considered  as  the  cause  of  it ;  nor  indeed  was  that  contended  for  in 
the  argument  for  the  plaintiffs. 

We  are  of  opinion,  therefore,  that  this  action,  which  *was  com-     rtooo 
menced  in  July,  1842,  was  brought  too  late.     And  that  makes  it    ^ 
unnecessary  to  notice  the  other  objections  which  were  raised  on  behalf  of 
the  defendants.  Judgment  for  defendants. 


PRICE  against  CHARLES  CARTER,  WILLIAM  CARTER,  THOMAS 
REGINALD  KEMP,  and  JOHN  FINDEN.     Twesday,  June  19. 

Jadgment  wu  entered  up  on  a  warrant  of  attorney,  executed  by  principal  and  sureties.  One 
aunty,  being  arrealed,  paid  the  debt,  and  recovered  a  proportional  part  from  his  co-aurety^ 
who  afterwards  discovered  that  the  warrant  had  been  attested  by  a  penon  not  qualified  to  act 
as  an  attorney,  contrary  to  stat.  1  &.  2  Vict  c.  1 10,  s.  9.  Htld,  that  the  co-surety,  not  being 
the  party  who  had  paid  the  debt,  could  not  move  the  court  that  the  warrant  should  be  set 
aside  for  the  defective  attestation  and  the  amount  of  his  contribution  repaid  him  by  the 
plaintiff;  and  a  rule  nisi,  obtained  by  the  co-surety  for  this  purpose,  was  discharged,  without 
costs. 

SanbU  (per  Pattsscm,  J.)  that,  under  stat  1  dt  3  Vict  c.  1 10,  s.  9,  a  party  who  has  introduced 
an  unqualified  peraon  aa  qualified,  to  attest  the  execution  of  a  warrant  of  attorney,  cannot 
afterwards  move  to  set  it  aside  because  attested  by  such  person. 

Peacock,  in  Easter  term,  1844»  obtained  a  rule  to  show  cause  why  the 
warrant  of  attorney  in  this  case,  the  judgment  signed  thereon,  and  all  sub* 
sequent  proceedings,  should  not  be  set  aside ;  and  why  the  plaintiff  should 
not  pay  over  to  the  defendant,  John  Finden,  the  sum  of  299/.  Is,  9d. 

By  Uie  affidavits  on  which  the  rule  was  granted  it  api^ared  that  the 
warrant  of  attorney  (to  enter  up  judgment  in  an  action  of  debt  at  the  suit 
of  Price  for  1120/.)  was  given  by  the  four  defendants,  (the  Carters  being 
principals,  Kemp  and  Finden  sureties,}  on  September  3d,  1841,  and  was 
witnessed  by  George  Henry  Chilcote,  stating  himself,  in  his  attestation,  to 
be  attorney  for  the  four  defendants,  named  by  them  and  attending  at  their 
request,  &c.  Finden  deposed  that  Chilcote  attended  on  the  nomination 
and  introduction  of  Kemp.  *It  further  appeared  that  Price,  in  r^oog 
March,  1842,  signed  judgment  against  the  defendants  and  arrested    ^ 
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Kemp,  who  thereupon  paid  598/.  15^.  6d.,  the  amount  of  levy  and  ino* 
dental  expenses.  That  Kemp  then  called  upon  Finden,  as  the  joint  seca- 
rity  with  him  for  Messrs.  Carter,  to  repay  him  a  moiety  of  the  598/.  155. 
6d. ;  and,  Finden  not  having  complied,  Kemp  sued  him  in  the  Court  of 
Exchequer,  and,  in  December,  1843,  obtained  a  verdict  for  299/.  Is.  9d,, 
of  which  sum,  by  the  present  rule,  he  claimed  repayment.  And  that 
Finden  afterwards  moved,  but  without  success,  for  a  new  trial,  (^Kemp  t. 
Finden,  12  M.  &  W.  421,  424,)  on  the  ground  that  Chilcote,  though  for- 
merly  admitted  an  attorney,  had  not  taken  out  his  certificate  for  the  year 
in  which  the  warrant  of  attorney  was  executed.(a)  The  affidavits  stated 
searches  at  the  master's  offices,  and  inquiries  at  the  stamp  office,  by  which 
this  fact  appeared  to  be  established  ;  and  Finden  deposed  that  he  had  no 
knowledge  or  suspicion  of  it  until  after  the  trial  in  Kemp  v.  Finden  ;  he 
also  stated  his  belief,  for  reasons  assigned,  that  the  plaintiflf's  attorney  was 
aware  of  it  before  judgment  on  the  warrant  of  attorney  was  entered  up. 

Affidavits  were  made  in  answer  by  the  plaintiiBT  Price,  Taylor,  his  attor- 
ney, Elliott,  Taylor's  clerk,  and  the  defendants  Charles  and  William  Carter. 
The  first  three  deponents  stated  that,  when  the  warrant  of  attorney  was 
executed  and  attested,  they  did  not  know  or  suspect  that  Chilcote  was 
uncertificated,  or  not  entitled  to  practice ;  that  he  was  then  publicly  prac- 
tising as  an  attorney,  and  named  as  one  in  the  Law  List  for  the  year:  and 
that  none  of  these  deponents  mentioned  him,  or  suggested  his  being  em- 
*8401  P^oy^^>  ^^  ^^  attorney  for  *the  defendants  on  the  execution  or  in 
attestation  of  the  warrant.  That  the  warrant  of  attorney  was  pre- 
pared by  Taylor  as  a  collateral  security,  with  other  securities  after  men- 
tioned, on  the  loan  of  560/.  by  Price  to  Messrs.  Carter.  That  Finden, 
before  the  warrant  was  executed,  told  W.  Carter  that,  if  he  would  show  it 
to  Kemp,  and  Kemp  was  satisfied  with  the  form,  Finden  would  be  satis- 
fied also,  as  he  did  not  wish  to  put  W.  Carter  to  the  expense  of  its  being 
perused  by  Finden's  own  solicitor ;  and  W.  Carter  thereupon  took  it  to 
Kemp,  who  sent  for  Chilcote  to  his  counting-house,  and  Chilcote  perused 
it  and  made  some  corrections.  The  execution  of  the  warrant  of  attorney 
was  attended  by  Elliott,  the  clerk  of  Taylor,  (Taylor  being  called  from 
home  at  the  time ;)  and  the  circumstances  were  detailed  as  follows  by 
Elliott  and  W.  and  C.  Carter. 

<*  Deponents,  W.  Carter  and  W.  Elliott,  severally  say  that  all  parties  to 
the  said  warrMit  of  attorney,  except  the  said  T.  R.  Kemp,  met  at  the 
office  of  the  said  J.  Taylor  on  the  3d  day  of  September,  1841,  in  order  to 
execute  the  said  warrant  of  attorney ;  when  and  where  the  said  W.  Carter 
stated  that  the  said  T.  R.  Kemp  was  unable  to  leave  his  counting-house, 
and  that  it  would  be  necessary  for  the  other  parties  to  go  there,  as  the  said 
T.  R.  Kemp  wished  the  said  G.  H.  Chilcote  to  be  present :  and  this  de- 
ponent, the  said  W.  Elliott,  then  stated  it  would  be  necessary  for  each  ol 
the  said  defendants  to  name  an  attorney  to  act  for  him  on  the  exec*itk)n  o( 

(a)  See  stat  6^7  Vict  c  73,  ■.  1 ;  icbed.  1,  pert  1 ;  and  sect  26. 
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the  said  warrant  of  attorney ;  upon  which  the  said  J.  Finden  expressly 
stated  that  he  did  not  wish  to  put  Messrs.  Carter  to  the  expense  of  his 
employing  a  separate  attorney,  but  that,  as  the  said  G.  H.  Chilcote  was  to 
attend  for  the  said  T.  R.  Kemp,  he  should  act  for  him  the  said  J.  Finden 
also :  and  these  deponents  C.  ^Carter  and  W.  Carter  sererally  say  t^tOAt 
that  they  also  voluntarily  chose  the  said  6.  H.  Chilcote  to  act  as  '- 
their  attorney  upon  the  occasion  of  the  execution  of  the  said  warrant  of 
attorney.  Deponent  W.  Elliott  fiirther  saith  that,  such  arrangement  having 
been  made  by  and  between  the  said  C.  Carter,  W.  Carter,  and  J.  Finden,  he 
this  deponent  and  the  said  plaintiff  accompanied  them  from  the  said  office 
of  the  said  J.  Taylor  to  the  counting-house  of  the  said  T.  R.  Kemp  in  Ab« 
church  Lane,  London,  when  the  said  T.  R.  Kemp  sent  for  the  said  G.  H. 
Chilcote,  who,  on  his  arrival,  was  requested  by  all  the  said  defendants  to  act 
for  them ;  and  the  said  G.  H.  Chilcote  then  read  over  to  all  the  said  de- 
fendants the  said  warrant  of  attorney,  and  the  defeasance  thereto,  and  ex* 
plained  to  them  the  nature  and  effect  thereof  previous  to  the  said  defendants 
executing  the  same." 

After  payment  of  the  598/.  by  Kemp,  Chilcote,  as  his  attorney,  called 
upon  the  plaintiff  Price  to  assign  and  transfer'  to  Kemp  a  mortgage  deed 
and  other  documents  which  Price  held  as  securities  in  addition  to  the  war- 
rant of  attorney ;  and  Price  and  the  Carters  agreed  to  this.  Kemp  himself 
afterwards  wrote  to  Price,  requiring  and  authorizing  him  to  deliver  the 
documents  to  Chilcote ;  which  was  done. 

In  last  Hilary  term,  (a) 

Watson  and  Atherton  showed  cause,  and  contended,  in  the  first  place, 
that  an  uncertified  attorney  did  not,  for  all  purposes,  cease  to  be  an  attor- 
ney, and  that  his  want  of  certificate,  though  it  might  afiect  his  own  rights, 
ought  not  to  prejudice  the  party  for  whom  he  attended,  *and  who  r^o^o 
was  ignorant  of  the  defect.     They  referred  to  Reeder  v.  Bloomy     ^ 

3  Bing.  9 ; v.  Sext<m,  1  Dowl.  P.  C.  180 ;  Smith  v.  Wilson,  I  Dowl. 

P.  C.  645 ;  Wilton  v.  Chambers,  7  A.  &  £.  524,  533,  and  In  the  matter  of 
Hodgson  and  Ross,  3  A.  &  £.  224.  [Lord  Denkan,  C.  J.,  nfentioned 
Verge  v.  Dodd,  Tidd's  New  Pract.  279.]  (6)  They  also  insisted  that  the 
affidavits  did  not  furnish  conclusive  evidence  of  Chilcote's  want  of  certi- 
ficate. But,  further,  the  courts  have  held  that  a  party  who  himself  intro- 
duced the  attorney  cannot  afterwards  take  advantage  of  his  being  uncer- 
tificated ;  Cox  V.  Cannon,  4  New  Ca.  453,  and  Jeyes  v.  Booth,  1  B.  &  P. 
97,  there  cited.  In  Wallace  v.  Broddey,  5  Dowl.  P.  C.  695,  Coleridge,  J., 
held  the  contrary,  because  the  party  who  gave  the  cognovit,  and  who  in- 
troduced the  attorney,  did  not  know  him  to  be  unqualified :  but  there  the 
person  who  attended  was  not  an  attorney  at  aU.  Whatever  rule  is  acted 
•ipon  under  stat.  1  &  2  Vict,  c.  110,  s.  9,  must  prevail  also  as  to  persons 
^  custody ;  and  it  would  be  hard  on  them  to  be  delayed  in  giving  war* 

(a)  Juiuijy  29tli.    Before  Lord  DeDman,  C.  J.,  Patteeon  and  Coleridge,  Ji. 
\b)  Beftamd  to  by  ttie  •atiior  as  decided  in  K.  B.  Eaiter  T.  U  GU  4. 
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rants  of  attorney  till  it  could  be  ascertained  whether  the  party  introduced 
as  an  attorney  was  qualified  or  not.  Again ,  Kemp,  as  having  paid  the 
sum  levied  under  the  warrant  of  attorney,  has  induced  Price  to  give  up 
his  other  securities :  the  case  therefore  is  one  of  those  in  which  a  party, 
having  by  statement  or  suggestion  of  facts  induced  another  to  alter  his 
situation,  cannot  gainsay  that  representation  to  the  disadvantage  of  such 
party ;  Coles  v.  The  Bank  of  England^  10  A.  &  E.  437,  and  cases  there 
cited. 

*8431        *LastIy,  the  court  ought  not  to  interfere  at  the  instance  of  Fin- 
den,  who  paid  nothing  to  the  judgment  creditor,  no  application 
being  made  by  Kemp,  who  paid  the  whole  demand. 

KeUy  and  Peacock^  contri.  As  to  the  first  point,  the  attorney,  while 
uncertificated,  ceased,  in  efiect,  to  be  an  attorney.  [Patteson,  J.  The 
power  given  to  the  court  to  re-admit  aAer  payment  of  the  penalty  (a)  shows 
that.]  The  judgment  of  the  court  in  WiUon  v.  Chambers  bears  upon  this 
point.  Stat.  1  &  2  Vict.  c.  110,  s.  9,  expressly  declares  that  no  warrant 
of  attorney  to  confess  judgment  shall  have  any  force  unless  an  attorney 
was  present  and  attesting.  The  attesting  party  here  was  no  attorney  for 
that  purpose;  and  therefore  the  instrument  is  unattested.  As  to  this, 
Verge  v.  Dodd  is  a  direct  authority ;  for  there  it  appears  to  have  been 
<<  decided  by  the  Court  of  King's  Bench,"  without  qualification,  «<  that 
the  presence  and  attestation  of  an  attorney,  who  had  not  taken  out  his  cer- 
tificate within  a  year,  is  insufficient."  [Patteson,  J.  In  Walker  v. 
Gardner f  4  B.  &  Ad.  371,  an  attorney's  attestation,  though  acquiesced  in 
by  the  persons  giving  the  warrant  of  attorney,  was  held  void  because  he 
was  introduced  by  the  opposite  party :  but  when,  at  the  execution  of  the 
warrant,  a  party  has  brought  some  one  forward  as  his  own  attorney,  would 
not  it  be  monstrous  to  allow  him  afterwards  to  deny  that  that  person  was  an 
attorney  ?]  In  such  a  case,  if  the  misrepresentation  had  been  voluntary, 
it  might  be  difficult  to  say  whether  or  not  the  court  should  disregard  the 
*8441  ^^P'*^^^  words  of  the  statute.  *But  Wallace  v.  Brockley  shows 
that,  if  made  innocently,  it  would  not  conclude.  [Coleridge,  J. 
That  was  a  decision  in  the  case  of  a  party  in  custody,  on  a  rule  of  court  (b) 
confined  to  person^  so  situated.]  The  statute  must  be  strictly  pursued. 
In  Cox  V.  Cannon,  Tindal,  C.  J.,  said  that  the  defendant,  after  producing 
a  person  whom  he  represented  to  be  an  attorney,  was  estopped  fit)m  taking 
the  objection  that  he  was  uncertificated :  <<he  should  at  all  events  have 
shown  that  he  was  as  ignorant  of  its  existence  as  the  other  party."  And, 
further,  in  the  present  case,  nothing  amounting  to  a  representation  was 
made  by  Finden.  [Patteson,  J.  What  rig^t  have  you  to  call  upon  the 
plaintiff  to  repay  you  money  which  was  paid  to  him  by  Kemp? J  The 
judgment  was  joint  against  all  the  parties.  [Patteson,  J.  Kemp  paid, 
and  is  content  that  the  plaintiff  should  keep  the  money.]  Finden  repaid 
Kemp  a  moiety  ;  it  was  the  same  as  if  Finden  had  paid  that  amount  to 

(a)  8tet87  G.  8,6.90, 1.81.  (6) Reg. G«n. HU. 3  W.4,  L,7S;  b  B.dD  Ad.384. 
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Price  with  his  own  hand.  [Patteson,  J.  Kemp  introduced  Chilcote  as 
an  attorney  to  attest  the  execution  of  the  warrant :  if  he  himself  had*  ap- 
plied to  have  his  money  refunded,  it  would  probably  have  been  answered 
that  be  had  made  a  deceitful  representation  as  to  Chilcote,  and  his  appli- 
cation would  not  hare  succeeded :  then  you  would  have  had  to  settle 
with  Kemp.  The  warrant  of  attorney  may  be  good  as  against  Kemp, 
though  bad  as  against  you.  And  you  are  not  now  in  danger  from  it,  the 
judgment  being  satisfied.  Lord  Denman,  C.  J.  If  Kemp  had  been  before 
the  court,(a)  he  would  probably  have  said  that  *Chilcote  was  a  r*oAtk 
sufficient  attorney.  We  will  not,  however,  decide  this  case  now,  ** 
as  my  brother  Coleridge  has  some  doubt.]  (&)  Cur.  adv.  mUt. 

Lord  Denman,  C.  J.,  on  the  next  day  (January  30th)  said :  We  think 
there  is  no  ground  for  this  application.  Finden  has  no  right  to  take  ad- 
vantage, as  against  Price,  of  the  defect  in  the  execution  of  the  warrant. 
Therefore  the  rule  must  be  discharged.  Rule  discharged. 

Jiihertan  then  moved  for  the  costs  of  the  above  application. 

Cur.  adv.  vuU. 

Lord  Denman,  C.  J.,  now  said :  We  think  that  costs  ought  not  to  be 
awarded,  the  motion  having  been  on  behalf  of  a  surety,  and  the  party 
having  probably  acted  on  a  case  in  Tidd,  which,  if  deciding  the  general 
point  for  which  it  was  cited,  must  now  be  considered  as  overruled. 

Ordered  that  the  rule  be  discharged  without  costs 

(a)  There  wie  no  affidayit  by  Kemp. 

(6)  Coleridge,  J.,  hid  left  the  court  during  Uie  argument 
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To  prove  the  aending  of  a  letter  by  plaintiff  to  defendant,  a  clerk  of  plaintiff  deposed  that  he 
made  up  the  letters,  of  which  this  was  one,  and  placed  them  in  a  box  in  the  room  where  he 
sat,  and  that  the  public  postman  invariably  called  every  day  and  took  the  letters  from  that 
box. 

Htld,  that  such  delivery  to  the  postman  was  evidence  for  the  jury  that  the  letters  had  gone  to 
the  pnst-offioe. 

Debt  for  work  and  materials,  money  paid,  and  on  an  account  stated. 
Plea,  that  the  demands  mentioned  in  the  several  counts  were  in  respect 
of  fees  claimed  and  disbursements  made  by  the  plaintifis  as  attorneys  for 
the  defendant ;  that  the  action  was  commenced  after  the  passing  of  stat. 
6  4  7  Vict.  c.  73,  to  wit,  20th  February,  1844 :  and  that  plaintiffs  did 
not,  one  month  before  commencement  of  the  suit,  deliver  or  send  by  the 
post  to  defendant,  or  leave  for  him  at  his  counting-house,  &c.,  a  bill,  &c., 
subscribed,  &c.,  according  to  the  statute.(c)  Verification.  Replication : 
lliat  plaintiffs  did,  one  month  before  the  commencement,  &c.,  to  wit,  on, 
&c.,  send  by  the  post  to  defendant  at  his  office  of  business  a  bill  of  the 
8^d  fees,  &c.,  enclosed  in  a  letter  subscribed,  4c.,  referring  to  the  said 
hill,  according,  &c.    Conclusion  to  the  country.    Issue  thereon. 

(c)  Beet  87. 
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• 

On  the  trial,  before  Coleridgs,  J.,  at  the  sittinga  in  Middlesex  during 
Easter  term,  1844,  the  plaintiiia,  to  prove  the  sending  of  a  letter  as  alleged 
in  the  replication,  called  their  managii^  clerk,  who  stated  that,  in  the 
general  course  of  business  at  their  office,  letters  to  the  agency  clients,  of 
whom  defendant  was  one,  were  made  up  by  the  witness,  and  that  the 
public  postman  invariably  called  every  day  for  all  letters,  which  were 

*8471  P^^^^^  ^^^  ^^™  ^^  ^  ^^  ^^  ^^  '^^^  where  the  witness  *sat,  and 
were  taken  from  that  box  by  the  postman.  The  witness  stated 
that  the  letter  in  question  was  made  up  in  the  usual  course  ;  but  no  evi« 
dence  was  given  as  to  the  sending,  except  as  above  mentioned.  It  was 
objected  that  this  proof  was  not  sufficient,  without  calling  the  postman 
himself.  Coleridge,  J.,  overruled  the  objection ;  and  a  verdict  was 
found  for  the  plaintiffs,  leave  being  reserved  to  move,  on  another  point, 
for  a  reduction  of  damages. 

Chambers^  in  the  same  term,  moved  for  a  rule  to  show  cause  why  the 
damages  should  not  be  reduced  accordingly,  or  a  new  trial  had  on  ac- 
count of  the  ruling  above  stated,  contending  that  there  was  no  evidence, 
to  go  to  the  jury,  of  the  letter  having  been  sent.  A  rule  nisi  was  granted. 
Hugh  IRU  now  showed  cause,  and  contended  that  the  proof  of  sending 
was  sufficient ;  but,  if  not,  that  the  plaintiffs'  case  was  sufficient,  inde- 
pendently of  this  evidence.(a) 

C  Clarkj  contra.  Proof  of  delivery  to  the  bellman  was  not  sufficient 
evidence  of  the  sending.  In  Hawkins  v.  RiUij  1  Peake,  N.  P.  C.  186, 
the  defendants,  to  prove  payment,  showed  that  they  had  delivered  a  letter 
containing  bills  of  exchange  to  the  bellman  in  the  street ;  but  Lord  Ken- 
*8481  ^^^  ^^^^  ^^^  ^^  defence,  saying  that  the  defendants  ought  *to 
^  have  delivered  the  letter  at  die  general  post-office  in  Lombard 
street,  or  at  one  of  the  authorized  receiving  houses.  So,  here,  it  ought 
to  have  been  proved  that  the  letter  reached  the  post-office.  In  Hethering" 
tan  V.  Kemp  J  4  Camp.  193,  the  plaintiff's  evidence  of  sending  a  letter 
was  « that  this  letter  was  put  down  on  a  table,  where,  according  to  the 
usage  of  his  counting-house,  letters  for  the  post  were  always  deposited ; 
and  that  a  porter  carries  them  from  thence  to  the  post-office.  But  the 
porter  was  not  called,  and  there  was  no  evidence  as  to  what  had  become 
of  the  letter  after  it  was  put  down  upon  the  table."  Lord  Ellekbobough 
held  that  more  was  necessary,  and  said :  «  Some  evidence  must  be  given 
that  the  letter  was  taken  from  the  table  in  the  counting-house,  and  put 
into  the  post-office.  Had  you  called  the  porter,  and  he  had  said  that, 
although  he  had  no  recollection  of  the  letter  in  question,  he  invariably  car- 
ried to  the  post-office  all  the  letters  found  upon  the  table,  this  might  have 
done."    Where  the  plaintiff's  clerk  stated  that  a  letter  was  sent  by  the 

(a)  He  afged,  among  other  argntneDti,  that  the  defect,  if  eny,  of  proof  ee  to  the  letter  wu 
eapplied  by  tobaequent  lettera  and  anawera,  to  which  no  objection  had  been  made. 

Other  qaeitiona  were  tooehed  upon  in  tlie  argument ;  bat  the  report  ia  confined  lo  the  edy 
material  point  on  which  the  ooort  decided. 
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post  on  January  lOth,  <<bQt  he  had  no  recollection  whether  it  was  put  in 
by  himself  or  by  another  clerk,"  this  was  held  not  sufficient  proof  of  the 
particular  letter  having  been  posted  on  that  day ;  Hawkes  v.  Salter ^  4  Bing. 
71 5.  Pack  V.  JllexandeTj  3  Mo.  &  Scott,  789,  which  may  be  cited  on  the 
other  side,  turned,  not  on  the  sufficiency  of  a  delivery  to  the  bellman,  but 
on  the  degree  of  care  which  the  party  delivering  was  bound  to  use,  and 
on  the  direction  he  had  received  from  the  plaintiff.  [Lord  Denman,  C.  J. 
Lord  Ellenborough,  in  Heiheringion  v.  Kemp^  thought  it  might  have 
been  sufficient  if  the  porter  had  been  called  and  had  stated  *that  r»049 
he  invariably  carried  to  the  post-office  all  letters  which  he  found  ^ 
on  the  table.  Here  the  bellman  is  a  kind  of  ambulatory  post-office  :  we 
may  presume  that  whatever  he  took  from  the  table  did  go  to  the  office. 
And  the  case  did  not  turn  wholly  upon  this.  In  Hawkins  v.  Rutt^  1  Peake, 
N.  P.  C.  186,  the  letter  contained  money ;  and  Lord  Kenyon  thought 
that  circumstance  made  the  delivery  to  a  bellman  hazardous,  and  that 
sufficient  caution  had  not  been  used.  That  case  is  peculiar.  In  Hawkes  v. 
SaUeTj  the  letter  contained  a  notice  of  dishonour ;  and  the  question  turned 
upon  its  having  been  put  into  the  post  on  the  morning  of  a  particidar  day, 
Tuesday,  January  10th.]  Best,  C.  J.,  said  «there  was  no  sufficient  evi- 
dence that  it  had  been  put  in,  even  on  Tuesday  morning." 

Lord  Denuan,  C.  J.  I  think  the  evidence  given  here  was  quite 
enough ;  and  I  have  acted  on  that  assumption  repeatedly.  If  a  public 
servant,  belonging  to  the  post-office,  takes  charge  of  the  letter  in  the  exer- 
cise of  his  public  duty,  it  is  the  same  as  if  it  were  carried  to  the  office. 

Coleridge,  J.  Lord  Ellenbobough  says,  in  Hetherington  v.  Kemp^ 
that,  if  the  porter  had  been  called,  and  had  stated  that,  although  he  did 
not  recollect  the  particular  letter,  «he  invariably  carried  to  the  post- 
office  all  the  letters  found  upon  the  table,  this  might  have  done."  I  think 
the  evidence  here  was  equivalent  to  that,  (a) 

Rule  discharged. 

(a)  No  otber  jadge  wai  pieient 
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A.,  to  flecore  the  ptyment  of  61  Si  by  him  to  G.,  aaigned,  by  indenture  of  January  1st,  1843, 
all  his  goods  and  farming  stock,  which  were  then,  or  which  at  any  time  daring  the  continu- 
ance of  that  security  should  be,  m,  about  and  belonging  to  A.'s  house  and  fiirm,  to  G.,  his 
eiecutors,  Jcc,  aa  his  and  their  own  proper  goods  and  chattels;  proviso,  that,  if  A.  should 
pay  G.the  said  518^,  on  Ist  January,  1846,  or  at  such  earlier  day  or  time  as  G.,  dcc^  should 
appoint  by  notice  in  writing  to  A.,  at  least  ten  days  before  the  time  to  be  appointed,  with 
interest  in  the  mean  time,  then  those  presents  should  cease  and  determine :  A.  covenanted 
to  pay  principal  and  intereat  accordingly ;  and  it  was  declared  that  after  de&ult,  and,  as 
respected  the  interest,  after  notice  in  writing  requiring  payment,  it  should  be  lawful  for  G., 
Sic,  to  receive  and  take  into  their  possession,  and  thenceforth  to  hold  and  enjoy,  the  said 
goods,  dec,  and  also  to  seU  and  dispoae  of  the  same  and  every  part  thereof  and  out  of  the 
proceeds  to  retain  the  principal,  interest  and  expenses,  and  to  render  the  surplus  to  A.,  dice. ; 
and  that  until  default  it  should  be  lawful  for  A.,  dtd  to  hold,  make  use  of,  and  poaseaa  the 
gaoda,  Ac*f  without  disturbance  by  G.,  dse. 
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A.  not  haTuig  paid  the  intereit,  6.,  without  giving  notice  in  writing,  on  lit  Janiiary,  1844, 
took  pottesiion  of  all  the  goods,  dcc^  then  in  and  about  the  houae  and  fann,  indading  tb« 
last  year's  crop  of  hay,  and  some  other  articles  which  were  not  A.'s  at  the  time  of  the  as* 
signment,  but  had  been  brought  by  him  into  the  farm  since.  On  0.*s  enteriog  to  take  po» 
session,  A.  delivered  to  him  part  in  the  name  of  the  whole,  and  signed  a  memoraLndum  of 
the  delivery,  acknowledging  that  he  had  made  default  in  payment  of  the  principal  and  inte- 
rest, after  receiving  due  notice  to  pay. 

On  a  feigned  issue  to  try  whether  the  goods,  dec,  ox  any  part  of  them,  were  the  property  of 
G.  at  the  time  of  the  delivery  to  the  sherifl^  after  1st  January,  1844,  of  a  fi.  ft.  against  A. 
at  the  suit  of  another  creditor :  Held, 

That  the  assignment  was  a  preaent  conveyance  from  A.  to  6.,  so  as,  immediately  on  the  eie- 
cotion  of  the  indenture,  to  vest  the  property  in  the  goods,  &c^  then  in  and  about  the  bouse 
and  farm,  in  6. ;  and  that  the  proviso  did  not  operate  as  a  demise  of  those  goods,  Ac^  to  A. 

But  that  the  deed  did  not  operate  as  an  assignment  of  property  thereafter  to  ariae  or  be  hrou^t 
upon  the  premises. 

Feigned  issue,  to  try  the  question  whether  certain  goods  and  chattels 
which  had  been  taken  in  execution  under  a  fi.  fa.  at  the  suit  of  the  de- 
fendant against  one  Edmund  Allen,  or  any  or  either  of  them,  were  at  the 
time  of  the  delivery  of  the  fi.  fa.  to  the  sheriff  the  goods  and  chattels  of 
the  plaintiff. 

On  the  trial,  before  Cresswel:  ,  J.,  at  the  Somersetshire  spring  assizes, 
1844,  evidence  was  given  for  the  plaintiff  that  his  wife  before  her  marriage 
with  him  had  joined  her  brother  Edmund  Allen  in  giving  a  promissory 
note  for  300/.  and  interest  as  surety  for  Edmund  Allen ;  that  the  plaintiff 
kept  down  the  interest  on  the  note,  and  made  other  advances  to  Allen, 
*8511  ^'^^'  ^^  December,  *1842,  applied  to  him  for  a  further  loan:  the 
plaintiff  consented  to  lend  him  100/.,  and  to  take  upon  himself 
the  payment  of  the  300/.,  on  having  the  repayment  of  all  his  advances, 
which  amounted  to  518/.,  secured  by  an  assignment  of  Allen's  furniture 
and  farming  stock.  The  plaintiff  did  accordingly  advance  the  100/. :  and, 
on  1st  January,  1843,  he  and  Allen  executed  an  indenture  of  that  date, 
whereby  it  was  witnessed  that,  in  consideration  of  the  previous  debt  of  418/. 
and  the  loan  of  100/.,  Allen  «hath  bargained,  sold,  assigned,  and  by  these 
presents  doth,"  &c.,  «  unto  the  said  A.  A.  W.  Grale,  his  executors,"  &c., 
«  all  and  every  the  household  goods  and  furniture,  cows,  horses,  and  other 
farming  stock,"  &c.,  «  and  other  things  which  are  now,  or  which  at  any 
time  during  the  continuance  of  this  security  shall  be,  in,  about,  and  be- 
longing to"  Allen's  house  and  farm  ;  habendum  to  plaintiff,  his  executors, 
&c.,  «  as  his  and  their  own  proper  goods  and  chattels :"  Proviso,  that,  in 
case  Allen,  his  executors,  &c.,  should  pay  to  plaintiff,  his  executors,  &c., 
vthe  said  sum  of  518/.  on"  1st  January,  1845,  «  or  at  such  earlier  day 
or  time  as  the  said  A.  A.  W.  Gale,  his  executors,"  &c.,  «<  shall  appoint 
for  the  payment  thereof  in  and  by  a  notice  in  writing  to  be  given  to  the 
said  E.  Allen,  his  executors,"  &c.,  «  at  least  ten  days  before  the  day  or 
time  intended  by  such  notice  to  be  appointed,  and  do  and  shall  in  the 
mean  time,  until  the  repayment  of  the"  principal  <<at  either  of  the  periods 
aforesaid,  well  and  truly  pay"  <<  unto  the  said  A.  A.  W.  Gale,  his  execu- 
tors," &c.,  interest  at  five  per  cent,  on  1st  July  and  January  in  every  year, 
and  a  proportional  part  to  the  expiration  of  such  notice,  then  « these 
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presents  and  every  article,  clause  and  thing  herein  contained  shall 
*cease  and  determine,  and  be  absolutely  void."  The  indenture  r«o52 
next  contained  a  covenant  by  Allen  to  pay  principal  and  interest  I- 
accordingly.  «  And  it  is  hereby  declared/'  &c.,  <<  that,  after  default  shall 
be  made  by"  Allen,  his  executors,  &c.,  <<  in  payment  of  the  said  sum  of 
518/.  and  interest,  or  any  part  thereof,  contrary,"  &c.,  and,  in  respect  of 
the  interest,  after  notice  in  writing  requiring  payment  of  it,  <<  it  shall  be 
lawful  for  the  said  A.  A.  W.  Gale,  his  executors,"  &c.,  «  peaceably  and 
quiedy  to  receive  and  take  into  his  and  their  possession,  and  thenceforth 
to  hold  and  enjoy,  all  and  every  the  said  household  go>ds,"  &c.,  «and 
also  to  sell  and  dispose  of  the  same  and  every  part  thereof,"  &c.,  «  and 
to  receive  and  take  the  moneys  to  arise  from  such  sale  thereof,  and  thereby 
and  therewith  retain"  the  principal,  interest  and  expenses,  and  render  the 
aorplus  to  Allen,  his  executors,  &c.  «  And  it  is  hereby  declared,"  &c., 
((that,  until  default  shall  happen  to  be  made  in  payment  of"  principal  at 
the  time  appointed  as  before-mentioned,  and  interest  after  notice  in  writing 
as  before-mentioned,  « it  shall  be  lawful  for  the  said  E.  Allen,  his  execu« 
tors  or  administrators,  to  hold,  make  use  of,  and  possess  the  said  household 
goods,"  &c.,  «  without  any  hindrance  or  disturbance  of  or  by"  the  plaia- 
tiff,  his  executors,  &c.  There  was  no  inventory  annexed  to  or  referred  to 
by  the  indenture. 

Allen  not  paying  the  interest  due  in  July,  1843,  the  plaintiff,  on  1st 
January,  1844,  by  one  Moody,  took  possession  of  all  the  household  goods 
and  stock  on  Allen's  house  and  farm,  on  which  occasion  Allen  delivered 
to  Moody  a  chair  in  the  name  of  the  whole,  and  signed  a  memorandum 
that  he  delivered  the  goods,  &c.,  to  Moody  as  the  plaintiff's  bailiff,  as  the 
absolute  property  of  the  •plaintiff,  « in  pursuance  of  the  proviso  r^op.^ 
contained  in  the  assignment,  I  having  made  de&ult  in  payment 
of  the  principal  and  interest  moneys  secured  by  the  said  indenture  of 
assignment,  and  having  received  due  notice  requiring  payment  of  the 
same."  To  this  memorandum  an  inventory  was  subjoined.  No  notice 
:n  writing  had  in  fact  been  given. 

The  plaintiff's  bailiff  continued  in  possession  of  the  goods.  On  a  day 
subsequent  to  the  seizure  under  the  assignment,  a  sheriff's  officer  seized 
the  articles  under  a  fi.  fa.  which  had  been  issued  on  a  warrant  of  attorney 
given  by  Allen  to  the  defendant,  and  had  been  delivered  to  the  sheriff 
after  the  seizure  by  the  plaintiff.  The  conduct  of  Allen  appeared  to  be 
hostile  to  the  plaintiff.  The  greater  part  of  the  articles  seized  formed  part 
of  Allen's  goods  and  stock  at  the  time  he  executed  the  assignment ;  but  the 
hay  was  principally  of  the  crop  of  1843 ;  and  as  to  other  articles  there 
was  no  evidence. 

The  learned  judge  left  two  questions  to  the  jury :  First,  whether  the 
deed  was  a  bonii  fide  security,  or  had  been  executed  for  the  purpose  of 
protecting  the  property;  Secondly,  whether  the  property  on  the  farm  at 
the  time  of  the  seizure  was  the  same  that  was  there  at  the  time  of  the  as- 
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signment.  The  jury  found  that  the  asognment  was  bona  fide,  and  th^ 
with  the  exception  of  the  hay  and  the  articles  as  to  which  no  evidence  was 
given,  the  property  seized  was  on  the  farm  at  the  time  of  the  assignment 
A  verdict  was  entered  for  the  plaintiff  as  to  the  goods  which  were  on  the 
farm  at  the  time  of  the  assignment,  and  for  the  defendant  as  to  the  residae, 
with  leave  for  the  plaintiff  to  move  to  enter  the  verdict  for  him  as  to  th^ 
whole  of  the  property,  and  for  the  defendant  to  move  to  eater  a  verdict  br 
him  generally. 

*8541  *'°  ^^  followii^  Easter  term  cross  rules  to  show  cause  were 
obtained  accordingly.  In  last  Trinity  term,  (a) 
Codcbum  and  Butt  showed  cause  against  the  defendant's  rule  and  sup- 
ported the  plaintiff's.  This  was  a  present  conveyance  vesting  the  property 
in  the  assignee  at  the  time  of  executing  the  deed.  The  agreement  that 
the  assignor  may  continue  in  possession  until  default  in  payment  of  the 
518i.  does  not  cause  such  default  to  be  a  condition  precedent  to  such 
vesting.  In  Doe  dem»  Roylance  v.  lAghtfooty  8  M.  &  W.  553,  the  ques- 
tion arose  under  a  mortgage  in  fee  by  lease  and  release,  dated  7th  and  8th 
September,  1819,  with  a  proviso  that,  if  the  mortgagor  should  pay  the  sum 
secured  and  interest  on  the  25th  March  then  next,  the  mortgagee,  his 
heirs,  &c.,  should  re-convey  to  the  mortgagor  in  fee,  and  from  thenceforth 
the  use  and  estate  thereinbefore  limited  to  the  mortgagee  should  cease, 
determine,  and  be  utterly  void :  and,  although  the  release  contained  also 
covenants  by  the  mortgagor  for  payment  of  principal  and  interest  on  the 
25th  of  March,  and  for  quiet  enjoyment  by  the  mortgagee  and  his  heirs 
after  default  in  such  payment,  the  Court  of  Exchequer  held  that  there  was 
nothing  in  the  deed  which  implied  that  the  mortgagor  was  to  have  the 
enjoyment  of  the  land  in  the  interval  between  the  execution  of  the  deed 
and  default  in  payment  of  the  mortgage  money  \  but  that  the  mortgagee's 
right  of  entry  accrued  on  the  execution  of  the  deed.    In  Doe  dem.  Pardetf 

*8551  ^*  ^^^^  ^  ^'  ^'  ^^^'  ^^  mortgage,  by  release  in  *fee  as  to  part, 
and  demise  for  years  as  to  other  part,  on  trusts  for  securing  repay- 
ment of  mortgage  debt  and  interest,  and  dated  5th  April,  1837,  contained 
a  proviso  that,  if  the  mortgagor  should  pay  to  the  mortgagee  the  principal 
money  and  interest  on  5th  October  then  next,  those  presents  should  be 
void,  but,  if  he,  his  heirs,  &c.,  should  not  then  pay,  it  should  be  lawful 
for  the  mortgagee,  her  heirs,  &c.,  after  giving  one  month's  notice  as  after 
mentioned,  to  enter  into  possession- of  the  hereditaments  released  and  de- 
mised, and,  whether  in  or  out  of  possession,  to  make  leases  thereof,  and 
also  to  sell  and  convey  them  to  purchasers :  the  mortgagee  covenanted  not 
to  sell  or  lease  until  she  should  have  given  the  mortgagor,  his  heirs,  &c., 
one  month's  notice  in  writing,  demanding  payment  at  the  end  of  that 
time,  and  the  mortgagor,  his  executors,  &.C.,  should  have  made  default  in 
payment  at  that  time  ;  and  that  she  should,  at  any  time  before  such  sale, 
on  payment  of  principal,  interest  and  expenses,  reconvey  and  re-assign  to 

(a)  Smtoidiy,  May  84A ;  befbra  Loid  DMunui,  C.  J^  WUUaiiM,  uid  Colaiidf^M 
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die  mortgagor,  his  heirs,  &c.  The  mortgagor  having  remained  in  pos- 
session, the  mortgagee,  after  5th  October,  1837,  brought  ejectment  for 
parcel  both  of  the  freeholds  and  of  the  leaseholds,  without  having  given 
the  notice  provided  for  by  the  mortgage  deed ;  and  it  was  held  that  the 
lessor  of  the  plaintiff  was  entitled  to  recover,  since  the  covenant  not  to 
sell  or  lease,  even  if  construed  as  a  covenant  not  to  enter  till  a  month's 
notice  had  been  given,  was  a  covenant  only  and  no  lease.  These  cases  are 
a  direct  authority  for  the  position  that,  where  a  conveyance  is  absolute,  the 
vesting  of  the  property  is  not  affected  by  arrangements  as  to  the  mere  pos- 
session. The  cases  (a)  which  may  be  relied  on  as  adverse  to  this  view 
*are  examined  and  explained  in  the  judgment  of  Lord  Dcnman,  r«oK^ 
C.  J.,  in  Doe  dem.  Parsley  v.  Day,  The  same  principle  applies  to  ** 
assignments  of  personal  chattels.  In  Westerdell  v.  Dale^  7  T.  R.  306,«312, 
a  case  arising  out  of  the  mortgage  of  a  ship,  Lord  Kenyon  says,  «  As  to 
the  cases  respecting  the  mortgagee ;  whether  in  or  out  of  possession  he  is 
the  legal  owner,  and  must  so  be  considered  in  a  court  of  law,  notwith- 
standing his  title  is  subject  to  equitable  interests."  As  regards  the  want 
of  notice  in  writing,  the  proviso  requiring  it  was  introduced  for  the  benefit 
of  the  assignor,  and  he  has  waived  it  by  delivering  the  goods  without 
such  notice,  and  by  admitting  that  he  had  received  due  notice. 

But  it  is  said  that,  whatever  may  be  the  case  as  to  the  goods  which 
were  in  existence  and  the  property  of  the  assignor  at  the  time  the  assign* 
ment  was  executed,  those  which  were  not  then  in  esse  could  not  pass 
under  the  deed.  At  all  events,  the  deed  amounts  to  a  contract  that  the 
assignee  shall  be  entitled  to  the  goods  when  they  shall  be  in  existence ; 
and  they  were  in  fact  delivered  to  him  in  pursuance  of  the  contract  before 
the  title  of  the  execution  creditor  accrued.  The  sum  paid  was  a  perfecc 
consideration  for  such  a  contract ;  and  the  property  in  personal  chattels 
passes  by  the  delivery;  Irons  v.  SmaUpiecey  2  B.  &  Aid.  551.  On  a  con- 
tract for  building  a  ship,  though,  in  general,  no  property  vests  in  the  pur^ 
chaser  during  the  progress  of  the  work,  it  has  never  been  denied  that  the 
property  vests  in  him  when  the  article  is  finished  and  delivered ;  and  under 
special  circumstances,  the  property  has  been  held  to  vest  in  him  during 
the  progress  of  the  work ;  Clarice  v.  Spence,  4  A.  &  E.  448.  *The  t*q^j 
case  of  Langton  v.  HortoUj  1  Hare,  549,  is,  in  principle,  nearly  the 
same  as  this.  B.  assigned  to  the  plaintiffs  a  ship  then  on  her  voyage  on  a 
whaling  expedition,  and  all  her  tackle  and  appurtenances,  and  all  oil  and 
headmatter  and  other  cargo  which  might  be  brought  home  therein  (but  which 
cargo  was  not  then  in  existence)  on  and  from  her  then  present  voyage,  upon 
trust  for  securing  5000^.  and  other  advances.  Shortly  afterwards  B.  be- 
came msolvent.  On  the  arrival  of  the  ship  in  this  country,  the  plaintiffs 
took  possession  of  her  and  her  cargo  ;  and  four  days  afterwards  the  sheriff 
also  took  possession  under  a  writ  of  fi.  fa.  sued  out  by  the  defendant. 

(o)  Vminttm  v.  Hall,  3  New  Cn.  60B  \  Dot  dem,  Lytter  ▼.  GoUwin,  2  Q.  B.  143 ;  WlueUr 
vMM^prv,  S  q.  B.  ISa. 
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On  a  bill  filed  by  the  plaintifis  to  establish  their  priority,  it  was  held  that, 
there  having  been  such  a  contract  between  B.  and  the  plaintifis  as  would 
in  equity  have  given  the  plaintifis  a  title  to  the  cargo  when  it  arrived,  and 
that  contract  having  been  perfected  by  possession  lawfiiUy  taken  under 
the  deed  of  assignment,  the  plaintifis  were  entitled  to  hold  the  ship  and 
cargo  against  the  judgment  creditor.  This  is  identical  with  the  present 
case,  if  the  argument  be  well  founded  that  a  present  assignment  of  future 
personal  chattels  may  operate  as  a  contract  to  deliver  them  as  they  come 
into  existence.  There  is  no  legal  objection  to  such  a  construction :  it  has 
been  held  that  a  deed  purporting  to  release  lands  after  the  death  of  the  re- 
leasor to  uses,  in  fee,  for  the  benefit  of  his  brothers  and  their  children, 
and  which  could  not  operate  as  a  release  because  it  attempted  to  convey 
a  fre^old  in  Jutaroy  was  nevertheless  good  as  a  covenant  to  stand 
seised  ;  Roedem.  v.  Wilkinson  v.  Tranmarry  Willes,  682.  And,  therefore, 
*8581  ^^^  v.*Thomtonf  1  Com.  B.  379,  which  may  be  cited  on  the 
other  side,  is  not  applicable. 

There  is  another  point  of  view  in  which  the  plaintifi"  is  entitled  to  the 
hay :  it  was  the  future  produce  of  the  soil,  and  the  owner  might  grant  it 
in  futuro:  <<for  the  land  is  the  mother  and  root  of  all  fruits.  Therefore, 
he  that  hath  it  may  grant  all  fruits  that  may  arise  upon  it  after,  and  the 
property  shall  pass  as  soon  as  the  fruits  are  extant ;"  Grantham  v.  Hawley^ 
Hob.  172.  Other  instances  of  grants  of  things  not  in  esse  are  collected 
in  14  Vin.  Abr.  72 — 75,  tit.  Grants^  (M .)  Lord  Ellenbobougb,  in  Stat^ 
ley  T.  WhiUy  14  East,  332,  338,  asked,  why  there  might  not  be  a  grant  or 
reservation  of  trees  thereafter  to  grow  on  the  soil,  as  well  as  of  the  trees 
then  growing. 

Crotoder  and  Comishj  contri.  The  deed  bears  a  suspicious  appear- 
ance both  firom  the  nature  of  its  provisions  and  from  the  want  of  a  sche- 
dule. [Coleridge,  J.  The  jury  have  found  that  the  parties  had  a  bona 
fide  intention  to  pass  the  property  to  the  assignee  at  the  time  of  the  assign- 
ment, not  merely  to  protect  the  assignor.  Lord  Denman,  C.  J.  That 
will  not  bind  you  if  the  words  are  not  sufficient  to  carry  out  the  intention: 
but  it  shuts  out  any  argument  that  there  was  not  in  fact  any  such  inten- 
tion.] To  arrive  at  the  intention  as  expressed  on  the  face  of  the  deed, 
the  whole  must  be  construed  together.  The  words  of  present  assignment 
are  followed  by  a  proviso  which  shows  the  real  meaning  to  be  that  the 
assignor  should  continue  to  be  the  real  owner  Until  1st  January,  1845,  un- 
less ten  days'  notice  in  writing  should  be  given  requiring  payment  of 
*8591  *^^  ^ISL  at  some  earlier  period.  The  subsequent  provisions  as 
to  possession,  enjoyment,  and  sale  by  the  assignee,  are  all  made 
dependent  on  default  after  such  notice.  Then  the  assignor  is  to  <<  hold 
make  use  of,  and  possess"  the  articles,  some  of  which  are  perishable,  until 
default :  that,  as  to  the  perbhable  articles,  is  inconsistent  with  the  noticp 
of  the  property  in  them  being  vested  in  the  assignee ;  and  the  deed  draws 
no  distinction  between  them  and  the  other  articles  assigned.    No  such  no- 
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tice  as  the  deed  requires  was  given :  a  mere  demand  of  the  goods,  even 
if  in  writing,  woald  not  be  sufficient ;  Hartley  v.  Case^  4  B.  &  C.  339 : 
and,  indeed,  the  argument  on  the  part  of  the  plaintiff  is  not  that  the  notice 
was  sufficient,  but  that  no  notice  was  required.  Two  cases  on  mortgages 
of  real  property  are  relied  on:  but  Wheder  v.  Mantefiore^  2  Q.  B.  133,  is 
more  in  point ;  for  there  some  fixtures  and  chattels  were  included  in  the 
mortgage,  which  was  for  a  term  of  years  to  commence  thenceforth ;  the 
fixtures  and  chattels  were  sold  and  assigned  by  a  separate  clause,  subject 
to  the  proviso  thereinafter  contained ;  and  provisoes  followed,  one  in  the 
usual  form  for  reconveyance  on  payment  of  the  mortgage  money  on  24th 
June,  the  other,  that,  on  non-payment  at  that  day,  it  should  be  lawful  for 
the  mortgagee  to  enter  and  take  the  rents,  &c.,  and  to  sell  or  underlet  the 
premises,  and  to  sell  the  fixtures  and  chattels.  The  mortgagee  having 
brought  trespass  against  a  third  party  for  an  entry  before  24th  June,  the 
mortgage  debt  being  still  unpaid,  the  court  held  that  the  mortgagee's  right 
to  possession  did  not  attach  until  the  24th  June.  And  they  said,  «« as  re« 
gards  the  fixtures  *and  chattels,  though  the  property  in  them  r*Qa(\ 
would  pass  by  the  deed  at  once  in  ordinary  mortgages,  yet  the  ^ 
terms  of  this  deed  preclude  the  plaintiff  from  taking  possession  till  the  24th 
June :  and  in  fact  he  had  not  taken  them."  In  Wilkinson  v.  Ho//,  3  New 
Ca.  508,  provisoes  in  a  mortgage  deed  that  the  mortgagee  should  not  call 
in  the  principal  until  the  5th  December,  1840,  and  that  the  mortgagors 
should  enjoy  the  mortgaged  premises  until  default  in  payment  of  principal 
or  interest,  were  held  to  operate  as  a  re-demise  to  the  mortgagors  until  the 
5tb  December,  1840 :  so  here  the  effect  of  the  provisoes  is  to  revest  the 
property  in  the  assignor. 

As  to  the  articles  which  were  not  in  existence  at  the  time  of  the  assign- 
ment, iMnn  v.  TAomfoTi,  1  Com.  B.  379,  is  a  decisive  authority  for  th^ 
defendant,  and  meets  the  very  distinction  which  has  been  taken  between 
a  conveyance  of  non-existing  chattels  and  a  contract  to  give  a  title  to 
them  when  they  shall  exist.  The  court  says,(a)  « It  is  not  a  question 
whether  a  deed  might  not  have  been  so  framed  as  to  have  given  the  de- 
fendant a  power  of  seizing-  the  future  personal  goods  of  the  plaintiff,  as 
they  should  be  acquired  by  him,  and  brought  on  the  premises,  in  satisfac- 
tion of  the  debt ;  but  the  question  before  us  arises  on  a  plea  which  puts  in 
issue  the  property  in  the  goods,  and  nothing  else ;  and  it  amounts  to  this, 
whether,  by  law,  a  deed  of  bargain  and  sale  of  goods  can  pass  the  pro- 
perty in  goods  which  are  not  in  existence,  or,  at  all  events,  which  are  not 
belonging  to  the  grantor,  at  the  time  of  executing  the  deed."  The  ob- 
jection is  not  that  such  an  assignment  is  necessarily  vitiated  by  the 
'impossibility  of  delivery  at  the  time,  to  which  Martindale  v.  Booth,  r*861 
3  B.  &  Ad.  498,  would  furnish  an  answer,  but  that  the  instrument 
would  cover  no  specific  articles ;  Mogg  v.  Baker,  3  M.  &  W.  195. 
But  it  is  said  that  in  this  case  there  has  been  an  actual  delivery  of  the 

(a)  Page  386. 

2b2 
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new  articles  by  the  assignor,  so  as  to  take  the  case  out  of  the  general  mk, 
this  being  «  a  new  act  done  by  the  grantor,  indicating  his  intention  that 
these  goods  should  pass  under  the  former  bill  of  sale ;"  within  the  distinc- 
tion  intimated  by  Tindal,  C.  J.,  at  the  end  of  his  judgment  in  djunn  t. 
Thornton^  1  Com.  B.  388.  But  that  delivery  was  merely  a  delivery  under 
the  deed  of  the  articles  that  passed  by  the  deed,  and  the  eiSTect  of  it  must 
be  limited  to  those  articles.  Cktr.  adv.  tmli. 

Lord  Denman,  C.  J.,  in  this  vacation,  (June  28th,)  delivered  the  judg- 
ment of  the  court. 

Leave  was  given  to  move  for  a  nonsuit,  on  the  construction  of  an  assign- 
ment of  goods  from  one  Allen  to  the  plaintiff,  which  the  jury  held  to  have 
been  bona  fide  executed ;  the  defendant's  counsel  contending  that  tha 
assignment  was  only  conditional  on  failure  to  pay  a  debt  secured  on  ten 
days'  notice. 

It  purported  in  the  first  place  to  be  absolute ;  but  this  clause  followed  : 
It  is  hereby  declared  and  agreed  between  the  parties,  that,  if  Allen,  his 
executors,  &c.,  shall  pay  to  Gale,  his  executors,  &c.,  the  sum  of  5181. 
on  the  1st  of  January  which  will  be  in  1845,  or  at  such  earlier  day  or 
time  as  Gale,  his  executors,  &c.,  shall  appoint  for  the  payment  thereof  by 
a  notice  in  writing,  to  be  given  ten  days  before  the  time  to  be  appointed, 
^621  ^^^  ^^^^  *^^  ^^  mean  time  regularly  pay  the  half  year's  interest 
on  the  1st  of  January  and  the  1st  of  July,  then  the  assignment 
shall  be  void.  And  it  was  further  declared  and  agreed  that,  after  de&uk 
made  in  payment  of  the  said  sum  of  518/.,  after  notice,  it  should  be  law- 
ful for  Gale,  his  executors,  &c.,  peaceably  and  quietly  to  receive  and  take 
into  his  and  their  possession,  and  thenceforth  to  hold  and  enjoy,  all  and 
every  the  said  household  goods  and  furniture,  cows,  horses,  and  other 
farming  stock,  implements  of  husbandry,  corn,  hay,  and  other  agricultu- 
ral produce,  cheese,  dairy  utensils,  and  premises  hereby  assigned  ;  «  and 
also  to  sell  and  dispose  of  the  samej^^  and  to  pay  the  expenses  and  his 
own  debt,  and  afterwards  pay  over  the  residue  to  Allen.  And,  further, 
that,  until  default,  it  should  be  lawful  for  Allen,  his  executors,  &c.,  <(to 
hold,  make  use  off  and  possess  the  said  household  goods,  furniture,  &(.» 
(repeating  the  parcels.) 

We  think  it  clear  that  this  is  a  present  conveyance  from  Allen  tc  the 
plaintiff,  in  conformity  to  the  cases  cited  in  his  favour  at  the  bar.  We 
fully  agree  that  the  whole  deed  must  be  examined  before  that  conclusion 
is  attained :  but  on  such  examination  we  do  attain  it.  The  only  word 
that  raises  a  doubt  is  «  make  use  of;"  for  that,  applied  to  perishable  arti- 
cles, must  mean  consume.  But  the  most  that  can  be  made  of  it  is,  that  Ae 
stipulation  in  question  may  amount  to  a  license  to  consume  suoh  articles: 
they  are  still  conveyed  to  the  plaintiff:  there  are  no  words  defeating  the 
original  grant,  nor  any  power  of  selling  and  disposing  of  them,  or  deal- 

*8631    ^^^  ^^^^  ^^"^  genially  as  if  <bey  had  not  been  conveyed. 
^        A  cross  rule  was  obtained  for  increasing  the  damages,  *whieb 
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had  been  calculated  widi  reference  to  such  part  only  of  &e  property  as 
inras  on  the  premises  at  the  time  of  executing  the  deed.  But  the  words 
were  more  extensive :  All  and  every  the  goods,  &c.y  «<  which  are  now,  or 
tohich  at  any  time  during  the  continuance  of  this  security  shall  be,  in, 
about,  and  belonging  to"  the  said  dwelling-house,  &c.  But  we  are  of 
opinion,  in  conformity  with  what  was  lately  thrown  out  in  the  Common 
Pleas,  and  with  some  older  authorities,  tiiat  the  deed  could  not  operate  as 
an  assignment  of  goods  thereafter  to  be  brought  upon  the  premises. 
The  verdict  is  therefore  right ;  and  both  rules  are  discharged. 

Rules  discharged,  (a) 

(a)  SepfBtad  by  R.  Hall,  £aq. 


*LUISA  SCARPELLINI  against  ATCHESON.    June  28.     [♦864 

In  iftMam|Mit  by  payee  against  maker  of  a  promissory  note,  defendant  pleaded  that,  when  the 
note  was  made,  plaintiff  was  the  wife  a{  B.,  and  that  after  the  making,  and  while  plaintiff 
was  the  wife  of  B..  he  "  elected  to  take  and  have  the  said  note  in  his  marital  right,  and  then 
caused  the  plaintiff  to  endorse,  and  she,  by  his  aathority,  did  then  endorse*'  the  note,  and  B. 
then  delivsred  it,  so  endorsed,  to  F. ;  and  that  afterwards,  and  after  the  note  became  due,  and 
before  action  brought,  B.  died ;  and  that  afterwards,  and  before  action  brought,  the  note 
came  to  plaintiff's  possession  by  delivery  from  F. 

Qiuere:  supposing  that  the  words  «<  elected  to  take,"  dec,  and  <*  caused  the  plaintiff  to  endorse," 
6cc^  contained  averments  of  two  distinct  acts,  whether  the  plea  waa  not  bad  for  duplictty. 

.  But,  assuming  that  the  whole  merely  stated  one  transaction:  /fe/</,  on  special  demurrer. 

That  the  plea  was  bad,  because  it  did  not  clearly  show  such  a  reduction  of  the  note  into  pos- 
aession  by  the  husband  as  disentitled  the  wife  to  sue  upon  it  after  his  death. 

Defendant  also  pleaded  the  statute  of  limitations.  Replication,  that,  when  the  cause  of  action 
accrued,  plaintiff  was  the  wife  of  B^  and  that  she  continued  to  be  so  until,  dtc.,  when  B.died, 
and  plaintiff  became  discovert :  and  that  she  sued  within  six  years  after  the  death.  Held,  a 
good  replication. 

Rejoinder:  That  plaintiff  was  a  feme  covert  and  the  wife  of  B.  until  the  time  of  his  death,  as 
in  the  replication  mentioned :  that  the  note  was  payable  to  her  order,  and  that,  before  it  was  dne, 
B.  authorized  her  to  endorse  it  in  blank  in  her  own  name,  and  deliver  it  to  F.,  which  she  did,  for 
value :  that,  when  the  note  became  due,  and  more  than  six  years  before  action  brought,  the 
note  was  in  the  hands  of  another  endorsee,  who  presented  it  for  payment ;  and  that  afterwards, 
and  before  action  brought,  the  note  came  to  the  possession  of  plaintiff  by  delivery  from  the 
last-mentioned  endorsee,  who  was  then  entitled  to  sue  thereon.     Held,  on  special  demurrer, 

That  the  rejoinder  was  bad :  for,  either  the  matter  alleged  was  a  departure  afler  pleading  the 
statute  of  limitations,  which  plea  admitted  an  original  right  of  action :  or,  if  the  rejoinder 
waa  confined  to  the  matter  stated  in  the  replication,  it  was  no  answer,  for  want  of  a  denial 
that  the  action  was  brought  within  six  years  af\er  the  husband'a  death. 

Assumpsit  on  a  promissory  note,  whereby  defendant  promised  to  pay 
plaintiff  105/.,  eight  months  after  date.  Counts  for  interest,  and  on  an 
account  stated. 

Pleas.  3.  That  the  causes  of  action  did  not,  nor  did  any  of  them,  ac- 
crue vrithin  six  years,  &c.    Verification. 

6.  T'^  the  first  count.  «That  the  said  promissory  note''  «in  the  said 
first  oount  mentioned  vras  and  b  expressed  to  be  payable  to  the  plaintiff 
or  order;  and  that,  at  the  time  of  the  making  of  the  said  promissory  note, 
as  in  the  said  first  count  mentioned,  die  plaintiff  was  a  feme  covert,  r*og5 
and  the  wife  of  one  Giovanni  Bencini.    And''  *«<1bat,  after  the    '- 
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making  of  the  said  note,  and  whilst  the  plaintiff  continued  to  be,  and  was, 
the  wife  of  the  said  G.  B.,  viz.,  on  the  16th  day  of  March,  a.  d.  1836,  the 
said  G.  B.  elected  to  take  and  have  the  said  note  in  his  marital  right,  and 
then  caused  the  plaintiff  to  endorse,  and  she,  by  his  authority,  did  then 
endorse,  the  said  note,  and  the  said  G.  B.  then  deliyered  the  said  note, 
endorsed  by  the  plaintiff,  to  one  William  Forbes."  And  <<  that,  afterwards, 
and  after  the  said  note  had  become  due  and  payable  according  to  the 
tenor  and  effect  thereof,  and  before  the  commencement  of  this  suit,  viz. 
on  the  1st  day  of  January,  a.  d.  1838,  the  said  G.  B.  departed  this  life. 
And  that,  afterwards,  and  before  the  commencement  of  ibis  suit,  viz.  on 
the  1st  day  of  January,  a.  d.  1844,  the  said  note  came  to  the  possession 
of  the  plaintiff  by  delivery  bom  the  said  W.  Forbes."    Verification. 

Replication  to  the  third  plea,  so  far  as  it  relates  to  the  first  count.  That, 
at  the  time  when  the  cause  of  action  therein  mentioned  accrued  to  plain- 
tiff, to  wit,  on  19th  November,  1836,  plaintiff  was  a  feme  covert,  and  the 
wife  of  Giovanni  Bencini,  and  continued  to  be  such  feme  covert  and  wife 
of  G.  B.  until  a  certain  day,  viz.  1st  January,  1840,  when  G.  B.  died, 
and  when  plaintiff,  by  reason  of  his  death,  became  discovert.  Averment, 
that  the  action  was  commenced  within  six  years  next  after  the  time  of  the 
death,  &c.,  and  of  plaintifl'^s  becoming  so  discovert,  viz.  on,  &c.  Verifi- 
cation. 

Demurrer  to  the  fifth  plea,  assigning  several  causes.  Those  insisted 
upon  will  appear  sufficiently  by  the  argument. 

Rejoinder  to  the  replication  to  the  third  plea.  "That  the  plaintiff  was 
*8661  ^  ^^^^  covert  and  the  wife  of  *the  said  G.  B.  before  and  at  the  time 
of  the  making  of  the  said  note  in  the  said  first  count  mentioned, 
and  thenceforth  continued  to  be  such  feme  covert  and  wife  of  the  said  G.  B. 
until  the  death  of  the  said  G.  B.  as  in  the  said  replication  mentioned. 
And  the  defendant  further  says  that  the  said  note  was  and  is  expressed  to 
be  payable  to  the  order  of  Luisa  Scarpellini  who  is  the  plaintiff  in  this 
suit ;  and  that,  after  the  making  of  the  said  note,  and  before  the  said  note 
became  due  and  payable  according  to  the  tenor  and  effect  thereof,  viz.  on 
the  said  16th  day  of  March,  a.  d.  1836,  the  said  G.  B.,  then  being  the 
husband  of  the  plaintiff,  authorized  her  to  endorse  in  blank  in  her  said 
name  of  Luisa  Scarpellini,  and  deliver,  and  she,  under  and  by  virtue  of 
such  authority,  did  then  endorse  in  blank  in  her  said  name  of  Luisa  Scar- 
pellini, and  deliver,  the  said  note  to  a  certain  other  person,  viz.  one  Wil- 
liam Forbes,  for  valuable  consideration  in  that  behalf,  viz.  for  and  in  con- 
sideration of  a  certain  sum  of  money,  viz.  the  sum  of  100/.  by  him  the 
said  last-mentioned  person  then  in  that  behalf  paid.  And  the  defendant 
further  says  that,  when  the  said  note  became  due  and  payable  according 
to  the  tenor  and  effect  thereof,  and  more  than  six  years  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  19th  day  of  November,  a.  d.  1836, 
the  said  note  was  in  the  hands  of  certain  other  persons,  viz.  certain  per- 
sons carrying  on  business  by  and  under  the  name,  style  and  firm  of  61yD« 
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:,  Mills  &  Company,  who  then  were  the  holders  and  endorsees  of 
the  said  note,  and  entitled  to  sue  thereon,  and  who  then  presented  the  said 
note  for  payment.  And  the  defendant  further  says  that  afterwards,  and 
before  the  commencement  of  this  suit,  viz.  on  the  day  and  year  last  afore- 
said, the  said  note  *came  to  the  possession  of  the  plaintiff  by  de-  r«oc7 
lively  from  the  persons  who,  at  the  time  of  such  delivery,  were 
holders  and  endorsees  of  the  said  note,  and  entitled  to  sue  thereon,  to  wit, 
the  said  Messrs.  Glyn,  Halli&x,  Mills  &  Co."    Verification. 

To  the  demurrer  to  the  fifth  plea :  Joinder. 

The  plaintiff  demurred  to  the  rejoinder  to  the  replication  to  the  third 
plea,  assigning  several  causes.  Those  insisted  upon  will  appear  suffi^^ 
ciently  by  the  argument.    Joinder. 

The  demurrer  was  argued  last  term.(a) 

Ogk  for  the  plaintiff.  First,  as  to  the  general  question  of  the  wife's 
light,  she,  being  the  original  payee,  is  entitled  to  sue  on  the  note.  If  the 
husband,  while  living,  had  brought  an  action  upon  it,  she,  as  the  merito- 
rious  cause,  might  have  been  joined  as  a  plaintiff;  and  on  his  death  she 
became  entitled  to  sue  alone ;  PhUUskirk  v.  Pluckwellf  2  M.  &  S.  393, 
(where  Prat  v.  Taylor^  Cro.  Eliz.  61,  is  cited ;)  JVash  v.  JVash^  2  Madd. 
133 ;  Richards  v.  Richards,  2  B.  &  Ad.  447 ;  GaUrs  v.  Madeley,  6  M. 
&  W.  423. 

Then  the  question  arises  on  the  fifth  plea,  whether  it  be  shown  that  the 
husband,  during  his  lifetime,  reduced  the  note  into  his  possession ;  in 
which  case  it  will  be  said  that  the  plaintiff  holds  the  note,  not  in  her  ori- 
ginal right,  but  by  delivery  from  Forbes,  and  ought  to  have  declared  ac* 
cordingly.  But  the  pleading  does  not  show  such  a  reduction  into  posses- 
sion as  devests  the  wife's  right.  It  states  only  that  Bencini,  the  husband, 
<<  elected  *to  take  and  have  the  said  note  in  his  marital  right,  and  r«ogo 
then  caused  the  plaintiff  to  endorse,  and  she,  by  his  authority, 
did  then  endorse"  it,  and  Bencini  then  delivered  it,  so  endorsed,  to  Forbes. 
If  this  statement  contains  two  averments  of  distinct  reductions  into  pos- 
session, the  plea  is  bad  for  duplicity.  But,  taking  it  to  mean  only  that 
Bencini  endorsed,  the  averment  is  defective  as  not  showing  that  the  en- 
dorsement was  for  a  valuable  consideration.  [Lord  Denman,  C.  J.-  Why 
are  we  to  assume  that  it  was  not.^]  The  affirmative  ought  to  appear. 
[Lord  Denman,  C.  J.  Suppose  the  husband  chose  to  give  away  the  note. 
Is  not  that  reducing  into  possession  ?]  If  the  defendant  meant  to  insist 
that  Bencini  had  parted  with  his  and  his  wife's  interest  in  the  note,  he 
ought  to  have  expressly  shown  it  It  is  consistent  with  tiie  plea  that 
Forbes  held  it  as  agent.  The  question,  what  amounts  to  a  reduction  into 
possession,  is  discussed  in  1  Roper,  Hush,  and  Wife,  208,  (2d  ed.,)  c.  5, 
s.  4,  where  it  is  said :  <<  A  mere  intention  to  reduce  the  wife's  choses  in 
action  into  possession  will  be  insufficient.  The  acts  to  effect  that  purpose 
must  be  such  as  to  change  the  property  in  them,  or  in  other  words  must 

(a)  May  STth.    Beibra  Lord  Denman,  C.  J.,  Patteton,  Williami,  and  Coleridge,  Ji. 

VOL.  vn.  62  ] 
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be  something  to  devest  the  wife's  right,  and  to  make  that  of  tlie  hnflban 
absolute  ;  such  as  a  judgment  recovered  in  an  action  commenced  by  hia 
alone,  or  an  award  of  execution  upon  a  judgment  recovered  by  him  and 
his  wife,  or  receipt  of  the  money,  or  a  decree  in  equity  for  payment  of  the 
money  to  him,  or  to  be  applied  for  his  use."    And  afterwards,  p.  220, 
c.  5,  s.  4 :  «<  If  the  husband  receive  the  money,  legacy,  or  duty,  which 
was  owing  to  his  wife,  or  if  he  alone,  or  he  and  his  wife,  authorize  a  per* 
son  to  receive,  who  actually  obtains  it,  eith^*  of  those  receipts  will  change 
*8691    ^^  wife's  interest  in  the  property,  and  be  a  *reduction  of  the  chose 
^    in  action  into  the  possession  of  her  husband,  devested  of  her  title 
to  it  upon  surviving  him  ;  and  he  may  maintain  an  action  for  the  money 
so  received  by  the  person  authorized  as  above."     This  subject  is  also 
illustrated  by  Purdew  v.  Jackson^  1  Russ.  1,  where  Sir  T.  Plumer,  M.  R., 
held  that,  if  husband  and  wife  assign  a  subject  matter  in  which  ibe  wife 
has  a  reversionary  interest,  and  the  husband  dies  before  the  reversionaiy 
property  falls  into  possession,  the  wife  is  entitled  to  it  as  against  the  as- 
signee ;  Honner  v.  Mortofif  3  Russ.  65,  and  EUUon  v.  Eluoin,  13  Sim. 
309,(a)  affirm  the  same  principle.     [Coleridge,  J.    If  those  decisions 
apply,  it  would  appear  that,  if  fiencini  had  endorsed,  and  died  before  the 
note  was  due,  the  wife's  right  would  have  survived.    Unless  you  can 
maintain  that,  it  seems  to  follow  that  the  analogy  between  those  cases  id 
equity  and  the  case  before  us  is  not  perfect.] 

It  will  be  argued,  for  the  defendant,  that  at  any  rate  the  wife  cannot  sue 
as  payee  if  the  note  came  into  her  possession  after  the  husband's  death. 
But,  if  she  was  the  meritorious  cause  of  the  note  being  given,  as,  for  in- 
stance, if  it  was  given  for  her  woric  and  labour,  and  it  was  dishonoured 
and  came  back,  the  original  cause  of  action  would  revive,  unless  there 
were  evidence  of  an  agreement  that  the  note  should  be  taken  as  actual 
payment ;  Sayer  v.  WagsU^y  5  Beav.  415 :  and,  if  the  wife  might  have 
sued  on  the  original  consideration  after  her  husband's  death,  it  seems  to 
follow  that  she  might  sue  upon  the  note  if  it  came  to  her  hands  unpaid 
after  his  death.     But  the  pleadings  do  not  show,  by  any  saffident  aver- 
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ment,  that  Bencini  was  dead  when  the  plaintiff  received  *back 


the  note :  and,  if  he  was  then  living,  die  original  stale  of  things 
would  clearly  revive :  for  prim&  facie  the  interest  was  in  tiie  wife,  and  the 
court  would  not  consider  it  devested  unless  the  husband  were  shown  to 
have  effectually  disaffirmed  it ;  Bendix  v.  Wakemanj  12  M.  fc  W.  97. 

As  to  the  second  demuirer ;  the  defendant,  by  pleading  ihe  Statute  of 
Limitations,  admits  that  tiie  plaintiff  had  at  some  time  a  rigfat  of  actioo 
on  the  note  ;  Gak  v.  Caperrij  1  A.  &  £.  102.  The  plaintiff  aaswers  the 
plea  by  alleging  coverture,  which  by  sect.  7  of  stat.  21  Ja.  1,  c.  16,  sus- 
pended the  operation  of  that  act,  there  being,  however,  in  the  meanwhile, 
a  cause  of  action,  and  a  party  (the  feme  coveit)  entitled  to  sue.  The  d^ 
fendant,  by  his  rejoinder,  asserts  that  the  note  was  endorsed  with  the  hut- 

(a)  See  Jylmg  v.  Wkkhmr,€A,  ^  fi.  959l 


7  Adolphus  &  Ellis,  N.  S.  *70 

band's  authority,  and  became  due  while  in  the  hands  of  an  endorsee, 
more  than  six  years  before  this  action  was  brought ;  and  it  will  be  argued 
that  the  statute  begins  to  run  fix>m  the  time  when  a  bona  fide  holder  of 
the  bill  was  entitled  to  sue  upon  it.    But  while  coverture  lasted  the  sta- 
tute could  run  only  as  against  the  husband  ;  Richards  v.  RiehardSf  2  B. 
&  Ad.  447,  shows  this.     [Coleridge,  J.    Does  not  this  bring  you  back 
to  the  question,  whether  the  note  was  reduced  into  possession  ?]    The 
rejoinder  does  not  raise  that  point.     [Coleridoe,  J.    If  there  was  a  good 
holder  when  the  note  became  due,  and  he  is  barred,  surely  the  plaintiff 
is.]     Her  right  to  sue  on  the  original  consideration  is  not  barred.    [Cole- 
ridge, J.     Oould  the  husband  himself  sue  on  it  now,  if  he  were  alive  ? 
And,  if  the  note  was  once  reduced  into  possession,  is  not  the  plaintifTs 
case  the  same  as  his?]    The  husband,  after  taking  it  from  the  wife,  might 
replace    it  in  her  hands.      [Coleridge,  J.      If  it  was  once  reduced 
*into  possession,  the  property  she  originally  had  in  it  was  gone.]     r*o7i 
The  same  question  is  raised  here  as  on  the  fifth  plea  by  the  omis-     ^ 
sion  to  show  that  Bencini  was  not  living  when  the  note  came  back  to  the 
plaintiff.     And,  further,  unless  the  rejoinder  be  merely  an  argumentative 
traverse  of  the  plaintiff's  being  a  feme  covert  at  the  time  when  the  action 
accrued,  it  is  objectionable  as  a  departure,  according  to  Hickman  v. 
Walker,  Willes,  27;  Roberts  v.  Mariett,  2  Saund.  188,  and  Kinder  v. 
Parisy  2  H.  Bl.  561,  562,  note  (a);  for  the  3d  plea  admits  the  cause  of 
action,  except  so  far  as  the  plaintiff's  title  is  affected  by  that  cause  not 
having  accrued  within  six  years  before  action  brought ;  but  the  matter  of 
the  rejoinder  is  inconsistent  with  that  admission,  and  waives  the  defence 
set  up  by  the  plea. 

John  Henderson,  contra.  As  to  the  5th  plea.  One  important  question 
is,  whether  the  note,  made  payable  to  the  plaintiff,  and  endorsed  by  her 
under  her  husband's  direction,  could  ever  return  to  her  as  payee.  The 
cases  referred  to  on  the  other  side,  as  to  the  propriety  of  joining  the  wife 
in  an  action  during  the  husband's  life,  and  her  interest  as  survivor,  do  not 
a&ct  this  point.  The  decisions  in  equity  as  to  reversionary  rights  involved 
questions  of  trust  which  do  not  arise  in  the  common  law  courts.  The  ar- 
gument for  the  plaintiff  does  not  give  due  effect  to  the  endorsement,  by 
which  act  the  property  clearly  passed.  The  husband  might  have  endorsed 
alone ;  Mason  v.  Morgan,  2  A.  &  E.  30 :  and  the  wife  also  might  en- 
dorse, as  she  did  here,  by  his  authority  and  as  his  agent ;  Cotes  v.  Davis, 
1  Camp.  485.  After  his  death,  an  endorsee  could  not  have  sued  her  as 
endorser  of  the  note ;  and,  if  that  be  so,  she  cannot  ^olaim  an  in-  po^o 
terest  in  it  as  payee :  the  burden  and  benefit  must  be  correlative. 
The  case,  therefore,  does  not  turn  merely  upon  reducing  into  possession : 
the  note  could  not  revert  to  any  but  that  person  who  had  legally  endorsed 
it.  [Coleridge,  J.  Could  the  liusband,  if  new  living,  have  sued  alone 
M  the  original  consideration?]  It  is  enough  to  say Ibat  the  record  here 
does  not  show  what  that  consideratiofi  mas.    it  dm^  be  *that,  if  the  plea 
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had  merely  shown  that  the  husband  elected  to  take  the  note  in  his  own 
right,  that  might  not  have  been  enough.  But,  considering  the  substance 
of  the  averment  to  be  that  he  caused  the  note  to  be  endorsed,  a  complete 
reduction  into  possession  appears,  the  husband  having  transferred  the  note, 
(for  a  valuable  consideration,  as  the  court  will  presume  in  the  absence  of 
any  contrary  averment,  if  a  consideration  be  necessary,)  and  having  therebj 
made  himself  liable  in  case  the  note  should  be  dishonoured ;  for  the  autho- 
rized endorsement  of  the  wife  gave  the  endorsee  a  complete  right  to  put  it 
in  force;  Prestunck  v.  Marshall^  7  Bing.  665.  Therefore,  Gaters  t. 
Madeky^  6  M.  &  W.  423,  is  not  an  authority  to  show  that  the  wife  can 
now  sue  as  payee.  Nothing  can  turn  upon  the  supposition  that  the  note 
came  back  to  her  while  the  husband  was  living ;  for  the  words  of  the  plea 
are,  that  «the  said  Giovanni  Bencini  departed  this  life,  and  that  after* 
wards"  the  note  came  to  the  plaintiff's  possession  by  delivery. 

The  rejoinder  to  the  replication  to  the  third  plea  is  not  a  departure :  it 
does  not  rest  upon  any  new  defence,  or  deny  any  thing  before  admitted. 
The  plea  of  the  Statute  of  Limitations  admits  a  primS  facie  cause  of  action, 
4ig^o-|  which  the  plaintiff  may  have  acquired  *by  redelivery  of  the  note  to 
her:  the  rejoinder  only  denies  that  the  plaintiff  was  holder  when 
the  note  became  due ;  and  it  may  correctly  do  so,  because  that  was  not 
necessarily  part  of  the  plaintiff's  case  in  the  first  instance.  The  rejoinder 
shows  only  that  the  exception  of  the  statute  in  favour  of  persons  who  were 
under  coverture  does  not  apply  here,  for  that,  when  the  note  became  due, 
there  was  a  holder  against  whom  the  statute  began  to  take  effect ;  and,  be 
being  barred,  all  who  claimed  under  or  through  him  would  be  barred  also. 
A  payee,  taking  as  endorsee,  would  be  remitted  to  his  former  right,  but 
subject  to  all  incidents  which  affected  the  rights  of  the  endorser.  /UcA- 
ardi  V.  RichardSy  2  B.  &  Ad.  447,  differs  from  this  case,  because  there  no 
action  could  have  been  brought  by  the  person  who  was  holder  during  the 
husband's  life.  If  this  rejoinder  shows  a  complete  reduction  into  posses- 
sion, it  may  disclose  a  defence  on  that  ground  only,  as  the  fifth  plea  does; 
but  it  is  not  therefore  a  departure ;  for  it  still  upholds  the  defence  relied 
upon  in  the  third  plea,  though,  in  the  course  of  doing  so,  it  shows,  inci* 
dentally,  a  distinct  answer. 

The  replication  to  the  third  plea  is  bad,  because  it  does  not  show  that 
the  note  was  made  to  the  wife  dum  sola,  or  that,  if  it  was  made  to  her 
during  coverture,  the  husband  assented  to  her  taking  it  as  her  own.  It 
must  therefore  be  presumed  to  have  been  his  during  the  time  mentioned 
in  that  plea ;  Barlow  v.  Bishopy  1  East,  432 ;  and  there  was  no  suspended 
right  of  action  in  her. 

CJgfe,  in  reply.    As  to  the  last  point ;  it  is  admitted  on  the  record  that 

the  wife  is  payee ;  and,  if  so,  the  inference  will  be  that  the  note  was  giv» 

mojAi    f<^f  A  ^consideration  moving  firom  her :  PkUliskirk  v.  Pluckwdl, 

^    2  M.  &  S.  393.    The  fifth  plea  does  not  show  any  endorsement  bj 

the  husband  to  Forbes :  and  the  court  will  not  infer  a  transfer  by  BendBi 
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to  Forbes  for  Taluabk  consideration  from  the  mere  averment  of  delivery. 
Then,  if  the  note  was  not  reduced  into  possession  during  the  husband's 
life,  he  might,  at  his  option,  have  joined  the  wife  in  an  action  brought  upon 
It,  and  the  right  of  bringing  such  action  has  survived  to  her. 

Cur.  adv.  vuU. 

Lord  Deubcan,  C.  J.,  in  this  vacation,  (June  27th,)  delivered  the  judg* 
ment  of  the  court. 

In  this  case  the  first  count  of  the  declaration  is  upon  a  promissory  note, 
of  which  the  defendant  is  maker  and  the  plaintiff*  payee.  To  this  couni 
the  third  plea  is  the  Statute  of  Limitations.  To  the  same  count  the  fifth 
plea  states  (in  substance)  that  the  plaintiff*  at  the  time  of  making  the  said 
note  was  the  wife  of  Giovanni  Bencini,  and  that,  whilst  the  plaintiff*  so  was 
the  wife  of  the  said  G.  Bencini,  he  the  said  G.  Bencini  elected  to  take  and 
have  the  said  promissory  note  in  his  marital  right,  and  then  caused  the 
plaintiff*  to  endorse,  and  she,  by  his  authority,  did  then  endorse,  the  said 
promissory  note,  and  the  said  G.  Bencini  then  delivered  the  said  note,  so 
endorsed  by  the  plaintiff*,  to  one  Wili&am  Forbes :  that,  afterwards,  and 
before  the  commencement  of  this  suit,  the  said  G.  Bencini  died:  and  that, 
afterwards,  and  before  the  commencement  of  this  suit,  to  wit,  on,  &c.,  the 
said  promissory  note  came  into  the  possession  of  the  plaintiff*  by  delivery 
from  the  said  W.  Forbes.  To  this  plea  there  is  a  special  demurrer ;  and 
several  causes  are  assigned :  and  the  question  thereby  raised  is,  whether 
*the  said  plea  contains  any  answer  to  the  said  first  count,  and,  [41075 
especially,  whether  it  be  shown  with  sufficient  certainty  that  the 
said  promissory  note  was  «  reduced  into  possession"  by  the  husband,  so 
as  to  prevent  the  cause  of  action  from  surviving  to  the  plaintiff*  his  wife. 

And,  upon  this  part  of  the  case,  we  may  consider  it  now  to  be  clear, 
and  we  may  add  not  disputed  in  the  argument,  that  a  promissory  note 
given  to  the  wife  during  coverture  is  not  a  personal  chattel  which  is  vested 
absolutely  in  the  husband.  This  we  think  is  settled  by  the  cases  of 
Richards  v.  Richards,  2  B.  &  Ad.  447 ;  Gaters  v.  Madeley,  6  M.  &  W. 
423,  and  the  recent  case  in  this  court  of  Hart  v.  Stephens,  6  Q.  B.  937. 
And  it  follows,  as  a  consequence  from  those  decisions,  that,  in  such  case, 
upon  the  death  of  the  husband,  the  remedy  survives  to  the  wife,  unless 
(as  the  expression  in  those  and  many  other  cases  is)  the  husband  by  some 
act  has  «  reduced  the  chose  in  action  into  possession."  Though  this,  how- 
ever, may  be  considered  no  longer  doubtfiil,  what  in  each  case  shall  amount 
to  a  <<  reducing  into  possession"  is  a  question  of  much  greater  nicety  and 
difficulty.  In  all  the  cases  referred  to,  an  action  brought  by  the  husband 
is  mentioned  as  an  instance  at  least  (if  no  more)  of  what  constitutes  a  re- 
ducing into  possession.  And  in  Richards  v.  Richards,  Lord  Tenterdek 
quotes  Co.  Litt.  351  b,  where,  after  noticing  the  effect  of  marriage  upon 
diattels  generally,  it  is  said :  «  but  if  they  be  in  action,  as  debts  by  obli- 
gation, contract,  or  otherwise,  the  husband  shall  not  have  them  unless  he 
and  his  wife  recover  themJ*^    To  the  like  eff'ect  is  the  language  of  Lord 

2T 
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HABDWfCKfei  in  Garforih  r.  Bradhy^^  2  Yes.  sear*  675,-,676»  waere  be  ob- 
*R761    ^^^^^  ^^^  *choses  in  action:  ooning^  to  the*  wife'  before  or  after 
marriage  survive  to  ber,  (<wfdit  tfaisi  dislmetioft' that  as.  to  those 
which  come  during  the  coverture  the  hixshandimanrfinr  them  bring  the 
action  in  his  own  name,  may  disagree  to  the  interest  of  the  wife ;  and  that 
recovery  in  his  own  name  is  equal  to  reducing  inio  possession,^^    In  like 
manner,  Lord  S[£Nyon,  in  the  case  otMilner  v.  MUneSy  3  T.  R.  627, 631, 
after  noticing  the  effect  of  marriage  upon  chattels  generally,  remarks  «« that 
where  a  chose  in  action  of  the  wife  is  to  be  reduced  into  possession,  and 
it  is  necessary  to  bring  an  action  for  that,  purpose^^^  (he  does  oot,  indeed, 
say  that  bringing  an  action  is  the  only  mediod,)  « it  must  be  brought  in 
the  names  of  both  the  husband  and  wife."    And,  in  the  recent  case  of 
Hart  V.  Stephens^  before  cited,  to  a  question  fit>m  the  court  as  to  what  is 
reducing  a  note  into  possession,  the  answer  was,  receiving  the  money  due, 
or  bringing  an  action  upon  it.    No  third  case  was  suggested.     This  then, 
at  least,  is  certain,  that  something  precise  and  specific  should  be  stated, 
from  which  the  court  may  reasonably  infer  that  <<  disagreement  to  the  in* 
terest  of  the  wife"  mentioned  by  Lord  Harovhcke,  and  an  extingui^ment 
of  her  rights.     No  case  in  its  circumstances- the  same  was  cited,  (and  that, 
perhaps,  hardly  could  be  expected,)  nor,  indeed,  similar  in  principle.    It 
remains  for  us,  therefore,  to  decide  upon  the  language  of  the  plea  itself. 

Now,  the  allegation,  that  the  husband  <<  elected  to  take  and  have  the 
said  note  in  his  marital  right,"  must  be  considered  rather  as  the  legal  con- 
clusion from  the  facts  stated,  than  as  an  averment  sufEeient  in  itself.  If 
*8771  ^^^'  ^"^  ^^  ^^  really  an  all^tion  of  matter  of  fact,  the  *plea  may 
perhaps  be  open,  as  was  contended  by  the  plaintiff*'s  counsel,  to 
the  objection  of  duplicity.  Passing  this,  howev^,  and  supposing  the  en- 
dorsement in  the  plaintiff''s  name  by  the  husband's  authority  (according  to 
the  case  of  Cotes  v.  Datns,  1  Camp.  485,  cited  to  this  point)  to  be  equi- 
valent to  the  husband's  endorsement,  what  does  the  statement  of  the  deli- 
very by  him  to  Forbes  necessarily  import  ?  Ar"  we  to  infer,  in  the  absence 
of  any  statement  to  that  effect,  (such  a  statement  is  to  be  found  in  the 
rejoinder  hereafter  to  be  considered,)  that  it  was  delivered  for  a  valuable 
consideration  at  the  time  given,  or  to  satisfy  a  debt  before  due  from  the 
husband  to  Forbes  ?  or,  in  short,  that  it  implies  a  delivery  adverse  to  the 
wishes  and  inconasteut  with  the  rights  of  the  wife  ?  We  think  that  this 
ought  not  to  have  been  left  in  uncertainty,  and  that  the  plea  which  rests 
the  defence  upon  this  point  of  reduction  into  possession  by  the  husband  b 
lefective.  If,  however,  it  can  be  said  that,  although  no  value  appears  fer 
the  delivery  to  Forbes,  yet  that  the  statement  is  of  a  gift  to  him,  and  that 
that  would  equally  amount  to  the  husband's  ((disagreement  to  the  interest 
of  the  wife,"  it  is  left  equally  open  to  inference  that  Forbes  may  have 
given  the  note  to  the  plaintiff*  before  the  commencement  of  the  suit ;  and 
in  this  respect  the  plea  contains  no  answer  to  the  action. 

The  ^wocmd  qvestioD  arises  upon  the  plea  of  the  Statute  of  Limitation^ 
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tlie  replication,  and  the  rejoinder  thereto^  The  replication  states  that,  when 
the  cause  of  action  in  the  first  count  mentioned  (on  the  promissory  note)  ac- 
crued to  the  plaintiff,  she  was  a  feme  covert  and  the  wife  of  the  said  G.  Ben- 
cini,  and  so  remained  *tiU  hia  deaths  w^n,  by  reason  thereof^  she  r«Q7o 
became  discovert ;  and  it  is  then  averred  that  the  action  was  com-  ^ 
menced  within  six  years  next  after  the  death  of  her  said  husband .  It  is  clear, 
therefore,  that  the  replication  contains  a  sufficient  answer  to  the  plea ;  and  it 
remains  only  to  be  considered  whether  the  rejoinder  is  a  sufficient  answer  to 
that  replication.  Now  the  rejoinder  states  the  coverture  of  the  plaintiff  at  the 
time  of  making  the  said  note  as  in  the  declaration  mentioned ;  that  the  said 
note  is  payable  to  the  order  of  Luisa  Scarpellini,  (the  plaintiff;)  that,  after 
the  making  of  the  said  note,  and  before  it  became  payable,  the  said  G.  Ben- 
cini,  the  said  husband  of  the  plaintiff,  authorized  her  to  endorse  in  her  own 
name  and  deliver,  and  that  she  did  by  such  authority  endorse  and  deliver, 
the  said  note  to  the  said  W.  Forbes  for  value  by  him  paid :  that,  when  the 
said  note  became  due  and  payable,  it  was  in  the  hands  of  Glyn  Sl  Co.,  who 
were  the  holders  and  endorsees  of  the  said  note  and  entitled  to  sue  thereon, 
and  who  then  presented  the  said  note  for  payment ;  and  that  the  said  note 
came  into  the  possession  of  the  plaintiff  from  the  said  Glyn  &  Co.  by  deli- 
very, they  being  such  holders  and  endorsees  and  entitled  to  sue  thereon. 

And  the  first  question  is,  What  is  the  answer  intended  to  be  set  up  to 
the  replication  ?  If  the  meaning  be  that  the  note  came  into  the  hands  of 
the  plaintiff  due  and  satisfied,  and  that  therefore  she  had  no  right  of  action 
thereon,  the  rejoinder  is  a  departure  from  the  plea,  because  the  effect  of 
the  plea  of  the  Statute  of  Limitations  is  to  admit  a  right  to  sue  upon  the 
note,  but  to  show  that  the  plaintiff  has  lost  her  remedy  by  lapse  of  time. 
The  case  of  Gale  v.  Caperrij  1  A.  &  £.  102,  bears  strongly  *apon  p«07Q 
this  point.  In  that  case  the  declaration  was  in  assumpsit  upon  an  ^ 
award :  plea,  set-off  upon  a  promissory  note,  stating  the  making  and  en- 
dorsement of  the  said  note ;  replication,  that  the  said  supposed  debt  and 
cause  of  set-off  upon  the  said  promissory  note  did  not  arise  and  accrue 
within  six  years  next  before  the  commencement  of  the  suit.  And,  the 
effect  of  that  replication  coming  into  consideration  upon  a  question  whether 
any  evidence  was  necessary  in  order  to  establish  the  plea  of  set-off  on  the 
part  of  the  defendant,  it  was  holden  that  no  proof  was  necessary,  but  that 
the  making  and  endorsement  of  the  promissory  note  stood  admitted  upon 
that  stateof  the  pleadings.  It  is  plain,  therefore,  that,  if  the  facts  disclosed 
in  the  rejoinder  do  really  constitute  any  defence  to  the  action,  they  should 
have  been  pleaded  originally,  and  that  they  cannot  be  brought  forward 
after  the  admission  made  (a)  by  the  plea  of  the  Statute  of  Limitations  in 
this  stage  of  the  cause  without  a  departure.  If,  on  the  other  hand,  this 
rejoinder  be  intended,  as  it  professes  and  ought,  to  give  an  answer  to  the 
replication,  it  is  in  this  point  of  view  equally  defective,  inasmuch  as  it  con- 

(a)  Bee  Saitndtnr.  Coward^  16  M.  dt  W.  48,  61,  63,  64,  and  the  aathoritiee  thure  re- 
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tains  DO  denial  of  the  death  of  the  plaintiflPs  husband  within  six  yean 
of  the  commencement  of  the  suit ;  the  main  fact  upon  which  that  replica- 
tion rests. 

Upon  the  whole,  we  are  of  opinion  that  our  judgment  must  be  fix*  the 
plaintiff. 

Judgment  for  plaintiff. 


«880]       »The  QUEEN  against  the  Inhabitants  of  HICKLING. 

Friday^  June  27. 

By  0tat  34  G.  8,  c  64,  when  the  boandary  of  two  pariihes  lay  along  the  centre  of  a  highway, 
joaticei  were  empowered,  on  information  of  the  feet,  to  aummon  the  aarveyora  of  the  reipe^ 
tiire  pariahea,  hear  the  parttea  and  their  witneaaea,  and  finally  determine  the  matter  fay  oider, 
apportioning  the  highway  between  the  pariahea  for  the  purpose  of  repair.  Forma  of  infer- 
mation,  summons,  and  order  were  given. 

By  an  order  under  thia  act,  the  juatioea  recited  an  information  laid  before  them  that  one  aide  of 
a  certain  highway  was  in,  and  repairable  by,  pariah  H.,  and  the  other  aide  in,  and  repairable 
by,  parish  W.,  praying  an  apportionment ;  that  they  bad  summoned  the  aurveyora,  who  at- 
tended, and  that  they  haC  examined  witnessee:  and  they  ordered  that  the  highway  ahooU  be 
apportioned  between  H.  and  W.,  dividing  it  by  a  transverse  line.  The  order  contained  no 
direct  finding  that  the  sides  of  the  highway  were  reapectively  in  H.  and  W. ;  but  the  statute 
form  was  correctly  followed.    On  indictment  for  non-repair  of  the  part  allotted  tu  H., 

Hfld,  that  the  justices  must  be  taken  to  have  considered  the  question,  whether  or  not  part  of 
the  highway  was  in  H.,  and  to  have  decided  by  their  order  that  it  was ;  and  that  the  htX 
could  not  be  questioned  on  trial  of  an  indictment,  the  subject  matter  being  within  the  juii^ 
diction  of  the  justices,  and  their  finding  of  the  fact  ooncluaive.  (See  a  further  syllabus  at 
p.  890.) 

Indictment  for  not  repairing  a  highway.  The  first  count  stated  that 
there  was  a  highway  leading  from  Newark  to  Leicester,  called  the  Foss 
road,  used  by  and  for  all  the  liege  subjects,  &c.,  with  their  horses,  coaches, 
carts,  &c. ;  and  it  then  described  a  part  of  the  said  highway  between  cer- 
tain termini,  in  length  858  yards,  and  in  breadth  20,  one  side  of  which 
part,  being  the  east  side  thereof,  adjoining  to  the  said  parish  of  Hickling, 
lay  within  that  parish,  and  the  other,  being  the  west  side  thereof,  adjoining 
to  the  parish  of  Widmerpool,  lay  within  the  latter  parish.  The  count 
then  stated  an  order  of  justices,  made,  August  3d,  1816,  under  stat.  34 
^go.-i  G.  3,  c.  64,  s.  1,  (a)  apportioning  the  858  yards  for  *the  purpose 
of  repair,  and  allotting  part  to  the  parish  of  Hickling,  whereby, 

(a)  Stat  84  O.  3,  c.  64,rrepealed  by  atat  6  dc  6  W.  4,  c.  60,  a.  1.)  recitea,  in  aect  I,  that  the 
common  higfawaya  in  this  kingdom  are  repairable  by  the  inhabitants  of  the  pariahea  in  which 
they  are  situate,  *<  but  it  frequently  happens  that  the  boundariea  of  such  parishes  pass  through 
the  middle  of  auch  common  highwayai  and  one  side  of  such  highways  ia  aituated  in  one  paridi, 
and  the  other  aide  of  auch  highways  is  situated  in  another  parish,  whereby  great  inconvenienciei 
have  often  ariaen  to  such  parishes,"  dec:  and  it  enacts,  for  remedy  thereof,  «  That  it  afaaU  sod 
may  be  lawful  for  any  two  juatioea  of  the  peace  for  any  county,  riding,  or  division,  upon  eoBh 
plaint  or  application  to  them  by  any  aurveyor,  or  any  one  of  the  aurveyora  of  the  highways  of 
<uiy  pariah,  (stating  to  such  justices  in  writing,  and  by  a  plan  thereunto  annexed,  that  there  if 
aituated  in  the  said  pariah,  and  also  in  some  other  parish  adjoining  thereto,  specifying  the  asms, 
a  certain  common  highway,  particularly  deacribing  the  same  by  metea,  bounds,  sAid  admeasure 
ment  thereof,  one  side  of  which  common  highway  ought  to  be  made  or  repaired  by  one  of  such 
pariaheai  and  the  other  aide  thereof  by  the  other  of  auch  pariahea,)  to  iasue  their  aummon^  with 
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and  by  force  of  the  statute,  the  said  parish  of  Hiclding  became  and  was, 
and  is,  bound  *as  of  common  right  to  maintain,  &c.,  the  part  of     r«goo 
the  said  highway  so  allotted  to  that  parish  as  aforesaid.    Aver- 
ment of  want  of  repair,  &c.,  in  the  usual  form.    There  were  other  counts, 
which  it  is  unnecessary  to  set  forth. 

Plea,  Not  guilty. 

On  the  trial,  before  Coltman,  J.,  at  the  Nottingham  Summer  assizes, 
!&  .4,  the  prosecutors  put  in  the  order  *of  apportionment,  the  ma-  r«QQQ 
terial  parts  of  which  were  as  follows : 

A  copy  of  such  writing  and  plan  thereunto  annexed,  to  the  surveyor  or  one  of  the  sunreyon  of 
the  highways  of  such  other  parish,  to  appear  before  them  on  a  day  to  be  mentioned  in  such 
summons,  not  more  than  fourteen  days,  nor  less  than  seven  days,  from  the  day  of  the  date  of 
SQch  summons ;  and  that  in  case  the  parties  shall  then  appear  before  such  justices,  they  may 
then  proceed  finally  to  decide  the  matter  in  the  manner  hereinaAer  mentioned,  in  case  all  the 
parties  shall  consent  thereto ;  but  in  case,"  dtc.,  provision  for  adjournment  to  a  future  day  in 
case  of  surveyor's  non-appearance,  dec. ;  **  on  which  day  the  said  justices  shall  proceed  to  hear 
the  parties  and  their  witnesses,  and  whether  the  party  summoned  does  or  does  not  appear,  shall 
proceed  to  examine  and  finally  determine  the  matter  in  form  following :  (that  is  to  say,)  That 
it  than  and  may  be  lawful  for  such  justices,  and  they  are  hereby  required  to  divide  the  whole 
of  such  common  highway  by  a  transverse  line  crossing  such  highway,  into  two  equal  parts,  or 
into  such  unequal  parts,"  &c.,  (as,  in  consideration  of  particular  circumstances,  they,  in  their 
discretion,  shall  think  right:)  **and  to  declare,  adjudge,  and  order,  that  the  whole  of  snch  high- 
way  on  both  sides  thereof,  in  one  of  such  parts,  shall  be  maintained  and  repaired  by  one  of  such 
parishes,  and  that  the  whole  of  such  highway  on  both  sides  thereof,  in  the  other  of  such  parts, 
shall  be  maintained  and  repaired  by  the  other  of  such  parishes ;  and  shall  cause  such  their 
order,  and  a  plan  of  such  highway,  and  the  allotment  thereof  as  before-mentioned,  to  be  fairly 
delineated  on  paper  or  parchment,  and  filed  with  the  clerk  of  the  peace  of  the  county  in  which 
snch  highway  shall  happen  to  lie,  and  shall  also  cause  such  posts,  stones,  or  other  boundaries, 
to  be  placed  and  set  up  in  such  highway  as  in  their  judgment  shall  be  necessary  for  asceitaining 
the  division  and  allotment  aforesaid." 

Sect  2  enacts  that,  from  and  after  the  filing  of  such  order  and  plan,  the  inhabitants  of  such 
parishes  respectively  *•  shall  be  bound  as  of  common  right  to  maintain  and  keep  in  repair  such 
parts  of  such  common  highway  so  allotted  to  them  as  aforesaid,  and  shall  be  liable  to  be  pro- 
secuted and  Indicted  for  neglect  of  such  duty,  and  shall  in  all  respects  whatsoever  be  liable  and 
suljeet  to  all  the  provisions,  regulations,  and  penalties,  contained  in  any  act  or  acts  of  parlia- 
ment for  the  repair  of  the  highways  which  are  or  shall  be  in  force,  in  like  manner  as  they  are 
liable  and  subject  to  with  respect  to  the  repair  of  any  other  common  highway  within  such 
parishes  respectively,  and  also  shall  be  discharged  from  the  repair  of  such  parts  of  such  high 
way  as  shall  not  be  included  in  their  respective  allotments." 

Sect  7  gives  an  appeal  to  quarter  aessions. 

An  appendix  to  the  statute  sets  out  forms  of  an  information  for  obtaining  such  order  of  allot- 
ment ;  summons  to  show  cause  why  it  should  not  be  made ;  and  "  final  order  and  adjudication, 
to  be  filed  with  the  clerk  of  the  peace,"  which  is  as  follows : 

•*  Whereas,  &c 

1.  8:aie  the  original  application, 

2.  The  summoni, 

3.  Thi  appearanct;  and  that  the  partia  were  heard^  or,  their  non-appearance. 

Now  we,  the  justices  aforesaid,  having  fully  heard  and  understood  the  premises,  do  declare, 
adjudge,  and  order,  that  the  said  highway  shall  be  divided  in  the  following  manner ;  (that  is  to 
say,)  That  at  the  distance  of  ,  measuring  from  the  place  called  C,  there  shall  be 

erected  certain  posts  or  stones,  E.  and  F.  on  each  side  of  the  said  highwsy ;  and  the  whole  of 
the  said  highway,  fix>m  the  place  called* C.  to  such  posts  or  stones,  shall  be  from  time  to  time, 
and  at  all  times  hereafter,  repaired  by  the  parish  of  A. ;  and  the  whole  of  the  said  highway, 
firom  such  poets  or  stones  to  the  place  called  D.,  ahall  firom  time  to  time,  and  at  all  times  here- 
after, be  repaired  by  the  parish  of  B. 

In  witness  whereof,  we  have  hereunto  set  oor  hands  and  seals,  this  day  of 

J.  P.     [L.  8.] 
K.P.     [L-S.]" 

(A  plan  to  be  added,  the  form  of  whidi  is  given.) 

VOL.  VII.  63  2t2 
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«  Whereas,  at  a  petty  sessions  holden  before  us,''  &c.,  «two  of  lus 
majesty's  justices  of  the  peace  for  the  county  of  Nottingham,  on  the  lOth 
day  of  July  last,  Thomas  Simpson,  one  of  the  surveyors  of  the  highways 
of  the  parish  of  Widmerpool  in  the  county  of  N.  aforesaid,  came  before  us 
the  justices  aforesaid,  and  gave  us  to  be  informed  that  there  is  in  the  said 
county  a  certain  common  highway  leading  from,"  &c.,  to,  &c.,  (Newark 
to  Leicester,)  <<  and  that  there  is  a  certain  part  of  the  said  highway,  that 
is  to  say  so  much  thereof  as  lies  between,"  &c.,  (stating  the  same  termini 
as  were  specified  in  the  first  count  of  the  indictment ;)  <<  being  in  length 
858  yards,  as  described  in  the  plan,"  &c.,  (referring  to  the  plan  after- 
mentioned  ;)  <<  one  side  of  which  said  last*mentioned  part  of  the  said  high- 
way, being  the  eastward  side  thereof,  adjoining  to  the  said  parish  of 
Hickling,  lies  within  the  parish  of  Hickling  aforesaid,  and  is  to  be,  and  of 
light  ought  to  be,  repaired  by  the  said  parish  of  Hickling,  and  the  other 
part  of  the  same  highway,  being  the  westward  side  thereof,  adjoining  to 
the  parish  of  Widmerpool  aforesaid,  lies  within  the  said  parish  of  Widmer- 
pool, and  is  to  be,  and  of  right  ought  to  be,  repaired  by  the  parish  of  W. 
aforesaid ;  and  stating  that  the  repair  of  such  part  of  the  said  highway 
was  very  inconvenient  to  the  parishes  aforesaid,  and  the  want  thereof 
detrimental  to  the  public,  and  therefore  praying  that  such  part  of  the  said 
highway  might  be  allotted  and  apportioned  for  the  repair  thereof,  by  us 
the  justices  aforesaid,  to  the  said  parishes  of  W.  and  H.,  in  the  manner 
directed  by  an  act  passed,"  &c.,  (34  G.  3,  c.  64,)  <>  and  which  more  fully 
i^oQAi    appears  to  us  the  justices  aforesaid,  *by  a  plan  of  such  part  of  the 
said  highway  annexed  to  the  said  information :  And  whereas,  in 
pursuance  of  the  said  information,  we  the  justices  aforesaid  did,  on,"  &c., 
<<  issue  our  summons  to  the  surveyors  of  the  highways  of  the  parish  of 
Hickling  aforesaid,  with  a  true  copy  of  the  said  information  and  plan,  re- 
4|uiring  them  or  either  of  them  to  appear  before  us  the  said  justices  on  the 
20th  day  of  July  last  at  the  shire  hall  in  Nottingham,  to  show  cause,  if 
any,  why  an  allotment  or  apportionment  of  the  said  part  of  the  said  high- 
way should  not  be  made  according  to  the  provisions  of  the  said  act  re- 
ferred to  in  the  above-recited  information  :  And  whereas,  on  the  said  20th 
day  of  July,  a.  d.  1816,  at,"  &c.,  (stating  that  Robert  Hardy,  one  of  the 
surveyors  of  Hickling,  appeared  and  required  further  time  to  show  cause, 
whereupon  the  justices  adjourned  the  consideration  of  the  matter  to  the 
3d  of  August,  1816  :)  «  At  which  last-mentioned  time  and  place  the  said 
Thomas  Simpson  appeareth  before  us,  and  the  said  Robert  Hardy  also  ap- 
peareth  before  us,  and  several  witnesses  are  examined  before  us  touching 
the  same:  Now  we,  the  justices  aforesaid,  having  fully  heard  and  under- 
stood the  premises,  do  declare,  adjudge  and  order,  that  the  said  paitof 
the  said  highway  shall  be  divided  in  the  following  manner :  (that  is  to  say) 
that  at  the  distance  of  478  yards,  measuring  from  the  turnpike  road  lead- 
ing from  the  town  of  Nottingham  to  Melton  Mowbray,  in  the  county  of 
Jjeicester,  and  near  to  a  certain  iao  called  the  New  Ild,  there  shall  be 
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erected  certain  posts  or  stones  marked  H.  and  W.  on  each  side  of  the 
said  highway,  and  the  whole  of  the  said  highway  from  the  said  turnpike 
road  and  near  to  the  said  inn  to  such  posts  or  stones  shall  from  time  to 
time,  and  at  all  times  'hereafter,  be  repaired  by  the  parish  of  rutoor 
Hickling  aforesaid  ;  and  that  the  remainder  of  the  said  highway,  ^ 
from  the  said  posts,"  &c.,  <«to  the  southward  boundary  of  the  said  parish 
of  Hickling,  being  the  distance  of  380  yards,  shall  also  be  from  time  to 
time  and  at  all  times  hereafter  repaired  by  the  parish  of  Widmerpool 
aforesaid.  In  witness  whereof,"  &c.  (Signature  and  seals  of  the 
justices.) 

It  did  not  appear  that  Hickling  had  appealed  against  this  order. 

The  defendants  produced  evidence  to  show  that  the  road  now  the  sub- 
ject of  indictment,  was  not  in  the  parish  of  Hickling.  On  the  other  side 
it  was  objected  that  the  order  of  justices  was  conclusive  on  this  points 
The  learned  judge  thought  otherwise,  and  left  it  to  the  jury,  as  the  ques- 
tion for  them,  whether,  up  to  1816,  the  boundary  line  between  the 
parishes  passed  through  the  centre  of  the  apportioned  highway,  so  that 
one  part  lay  in  Hickling,  and  the  other  in  Widmerpool.  Verdict  for  the 
defendants. 

WUdman^  in  the  ensuing  term,  moved  for  a  rule  to  show  cause  why  the 
entry  of  judgment  should  not  be  stayed  until  this  court  should  fiirther 
order,  (a)  on  the  grounds  of  misdirection,  and  that  the  verdict  was  against 
evidence.     A  rule  nisi  was  granted. 

WkUehurst  and  Mellor  now  showed  cause.  The  order  was  not  conclu- 
sive. To  give  the  justices  jurisdiction,  it  was  necessary  that  the  highway 
should  have  been  in  two  parishes ;  they  were  not  to  try  that  fact ;  nor  do 
'they  profess  to  adjudicate  upon  it.  Assuming  that  part  of  the  r«oog 
highway  was  in  each  parish,  the  act  took  effect,  and  fixed  the  *- 
liability  to  repair  on  each,  according  to  the  order  which  the  justices  migh< 
make :  but  the  fact  might  be  disputed ;  and  it  was  put  in  issue  here  by 
the  plea  of  not  guilty.  Not  only  must  inferior  jurisdictions  show  legal  au- 
thority on  the  face  of  their  orders,  but  it  must  be  proved  if  the  orders  be 
questioned  ;  Herbert  v.  Cooky  Willes,  36,  note  (a) ;  S.  C,  more  fully, 
3  Doug.  101  ;  Briscoe  v.  Stephens^  2  Bing.  213 ;  Carratt  v.  Morky^  1 Q.  B. 
18.  Proof  of  bona  notabilia  may  be  given,  to  show  that  a  probate  was 
granted  without  jurisdiction ;  Bull.  N.  P.  247  ;  AUen  v.  DundaSy  3  T.  R. 
125,  131.  It  may  be  shown,  in  opposition  to  an  order  by  Commissioners 
of  Sewers,  that  the  land  derives  no  benefit.  An  oflScer,  justifying  under 
a  distress  warrant  for  a  highway  rate,  must  show  facts  giving  the  justices 
jurisdiction  over  the  subject  matter ;  as  that  a  legal  rate  was  made,  and 
that  the  plaintiff  occupied  lands  liable  to  assessment.  Justices  making 
an  order  cannot  give  themselves  jurisdiction  by  stating  as  a  fact  that 
which  is  not  so ;  Wekh  v.  Jfash^  8  East,  894 :  but  here  the  justices  have 
not  even  stated  that  the  portion  of  road  in  question  was  within  the  parish 

(•)  8e0,M  to  Um  pnetiee,  Bar,  StOttm,  6  B.  &  Ad.  6S. 
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of  Hickling ;  in  that  respect  the  case  diifers  from  BrUiain  v.  IBnnaird^ 

1  Brod.  &  B.  432,  cited  in  moving  for  the  present  rule.  And  here  the 
magistrates  were  not  acting  as  a  court  of  record,  nor  as  justices  at  all,  but 
as  commissioners  appointed  by  act  of  parliament  to  perform  certain  func- 
tions in  specified  cases;  and  powers  thus  specially  created  must  be 
strictly  followed.  This  subject  was  lately  much  considered  by  the  Court 
fK}QT\     of  Exchequer  in  the  case  of  a  warrant  by  a  'commissioner  in  bant 

ruptcy ;  Watson  v.  BodeUy  14  M.  &  W.  57.     (The  discussion  as 
to  the  weight  of  the  evidence  is  omitted.) 

WUlmore  and  G,  HayeSy  contra.  The  justices  have  made  their  order  in 
the  form  prescribed  by  the  statute.  That  order  recites  the  application  of 
the  surveyor  of  Widmerpool,  which  expressly  states  that  part  of  the  high- 
way is  in  each  parish ;  and  the  description  of  the  highway  so  given  is  in- 
corporated by  reference  in  the  adjudication.  It  cannot  have  been  intended 
that,  in  the  execution  of  this  statute,  the  hands  of  magistrates  should  be 
tied  wherever  parties  did  not  agree  that  there  were  portions  of  the  road  in 
each  of  the  parishes ;  the  legislature  must  have  contemplated  that,  in  such 
a  case,  they  would  inquire  into  the  fact,  as  into  any  other  fact  necessary 
to  the  forming  of  their  judgment :  and  for  this  purpose  stat.  34  G.  3,  c.  64, 
s.  1,  empowers  them  to  hear  the  parties  «  and  their  witnesses."  [Patte- 
sov,  J.  The  statute  does  not  require  them  to  find  expressly  that  part  of 
the  way  is  in  either  parish.  But  they  are  **>  to  examine"  and  then  ><  finaUy 
determine  the  matter"  by  ordering  a  line  to  be  drawn  as  afterwards  stated. 
That  implies  that  they  are  to  be  satisfied  as  to  the  situation  of  the  highway 
in  the  respective  parishes.]  It  may  be  inferred  from  the  present  statement 
(though  it  does  not  specify  what  passed  before  the  justices)  that  the  fact 
was  either  proved  or  agreed  upon,  both  parishes  having  attended  by  their 
surveyors.  [Lord  Denman,  C.  J.,  referred  to  Mould  v.  Williams^  5  Q.  B. 
469.]  As  to  the  cases  mentioned  on  the  other  side:  in  Welch  v.  Jfash, 
^ogi  8  East,  394,  it  was  ^necessary,  to  justify  the  order  of  justices,  that 
a  particular  thing  should  have  been  done,  distinct  from  that  which 
they  ordered,  namely,  the  construction  of  a  new  highway ;  and  that  had 
not  been  done  when  the  order  was  made :  their  proceeding,  therefore,  was 
bad  in  its  commencement.  And  in  that  case  (as  Burrough,  J.,  observes 
in  Brittain  v.  Kinnairdy  1  Brod.  &  B.  432)  the  justices  had  assumed  a  feet 
on  evidence  from  one  side  only  ;  there  was  no  litigant  party  on  the  other. 
Here  both  parishes  were  litigating  before  the  justices :  and  they  no  more 
created  jurisdiction  for  themselves  by  determining  that  the  road  lay  in 
two  parishes  than  the  justices  did  in  BriUain  v.  Kinnaird.  The  fact,  if 
stated  in  their  order,  would  not  have  been  traversable ;  Aldridge  v.  Haines, 

2  B.  &  Ad.  395.  The  objection  now  taken,  if  valid,  would  have  been 
available  in  Basien  v.  CareWy  3  B.  &C.  649,  where  the  record 'of  proceed- 
ings by  justices  under  stat.  11  G.  2,  c.  19,  s.  16,  was  held  conclusive* 
In  Cave  v.  Mountain^  1  Mann.'&  G.  267,  261,  Tindal,  C.  J.,  lays  down 
a  rule  as  to  commitments,  which  was  adopted  by  this  court  in  Begina  ▼ 
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BoUan^  1  Q.  B.  66,  75,  that,  <<  if  a  magistrate  commit  a  party  charged 
before  him,  in  a  case  where  he  has  no  jurisdiction,  he  is  liable  to  an  action 
of  trespass.  But  if  the  charge  be  of  an  ofience  over  which,  if  the  ofience 
charged  be  true  in  fact,  the  magistrate  has  jurisdiction,  the  magistrate's 
jurisdiction  cannot  be  made  to  depend  upon  the  truth  or  falsehood  of  the 
facts,  or  upon  the  evidence  being  sufficient  or  insufficient  to  establish  the 
carpus  delicti  brought  under  investigation."  The  same  rule,  varied  so 
*far  as  the  subject  matter  requires,  will  decide  the  present  r*oQ^ 
case.(a)  *• 

Lord  Denman,  C.  J.  I  am  of  opinion  that  the  justices  here  were  acting 
within  their  jurisdiction,  and  appear  to  have  exercised  it  properly.  Their 
order  does  in  effect  state  that  the  way  is  such  as  the  information  describes. 
The  judgment  will  therefore  be  suspended,  to  give  the  prosecutors  an  op« 
portunity  of  preferring  a  fresh  indictment. 

Patteson,  J.  The  case  comes  within  the  principle  of  Brittain  v.  Kin- 
nfdrdy  that,  where  justices  have  jurisdiction  to  enter  upon  the  subject  mat- 
ter, their  finding  of  facts  is  conclusive.  If  the  act  of  parliament  had  not 
prescribed  a  form  for  the  order  of  justices,  I  should  have  said  they  ought 
to  find  the  fact  that  part  of  the  highway  was  in  each  parish.  But,  the  sta- 
tute giving  a  form,  I  think  their  finding  according  to  it  may  be  taken  to 
involve  the  proposition.  Had  the  form  been  their  own,  and  not  a  parlia- 
mentary one,  I  should  have  felt  some  difficulty. 

Williams,  J.,  concurred .(6)  Rule  absolute. 

(a)  Whitehurtt  here  mentionad  Rtgina  ▼.  Heanor,  6  Q.  B.  746 ;  bat  Lord  Denman,  C.  J^ 
nid :  •*  It  was  neirer  intended  there  to  question  the  doctrine  now  referred  to." 
(6)  Coleridge,  J^  had  left  the  court 

Thursday^  J\rovenJfer  13,  1845. 

An  order  directing  an  indictment  for  non-repair  of  a  road,  under  stat.  5  &  6  W.  4,  c.  50,  ss.  94, 
95,  must  show,  on  the  face  of  it,  that  it  was  made  at  a  special  session  for  the  highways  held 
within  the  division  in  which  the  road  is  situate.  If  it  do  not,  it  is  void ;  and  an  order  for 
costs,  made,  under  s.  95,  by  the  judge  who  tried  the  cause,  will  be  set  aside. 

CoLTMAN,  J.,  had,  in  last  Hilary  term,  (January  20,)  made  an  order  that 
the  defendants  should  pay  the  costs  of  this  prosecution.  In  Easter  term  last, 
Whitehurst  'obtained  a  rule  to  show  cause  why  that  order  should  tsoqa 
not  be  set  aside.  He  moved  on  affidavits  which  stated  the  pro-  '- 
ceedings,  as  they  appear  from  the  above  report,  the  question  left  to  the  jury 
on  the  trial,  and  the  verdict.  The  taxation  had  been  stayed  by  order  of 
RoLFE,  B.,  upon  summons,  on  5th  March  last.  It  further  appeared  that 
the  acting  surveyor  of  Hickling  had,  in  April,  1843,  been  served  with  a 
summons  from  a  justice,  reciting  that  a  certain  highway  called  the  Fo$s, 
in  the  parish  of  Hickling,  was  out  of  repair,  and  requiring  the  surveyors 
of  Hickling  to  appear  before  the  justices:  that  the  surveyor  appeared  ac- 
cordingly, and  produced  evidence  to  show  that  no  part  of  the  highway 
was  within  the  parish,  whereupon  the  order  was  discharged.  That  he 
afterwards  (October,  1843)  attended  again,  in  obedience  to  another  sum- 
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mons,  and  alleged  as  before,  and  contended  that  the  inhabitants  of  Hick- 
ling  were  not  liable  to  repair ;  and  that  he  afterwards  received  an  order 
directing  an  indictment  to  be  preferred  against  the  inhabitants,  which  was 
accordingly  done.  The  order  was  annexed  to  the  affidavits.  It  recitea 
complaint  and  information  to  have  been  made  on  oath  before  three  persons 
named,  described  as  «<  three  of  her  majesty^s  justices  of  the  peace,  in  and 
for  the  county  of  Nottingham,"  <<  that  a  certain  highway  called  the  Foss 
Road,  in  the  parish  of  Hickling  in  the  said  county  of  Nottin^am,  leading," 
&c.,  <<  is  out  of  repair,"  &c. ;  that  the  surveyors  were,  by  summons  of  the 
said  justices,  required  <<  to  appear  before  the  justices  at  a  special  sessions 
for  the  highways  to  be  holden  at  the  Chesterfield  Arms  Inn  in  Bingham  in 
the  said  county  of  Nottingham,  on  this  I2th  day  of  October  instant,  at 
which  said  special  sessions,  then  and  there  now  holden  by  ns,  as  well," 
4(gQ.  1  &c. :  then  followed  a  ^statement  of  the  appearance,  and  denial,  by 
the  surveyors,  of  the  obligation  to  repair ;  and  the  order  that  the 
indictment  should  be  preferred. 

WUdman  now  showed  cause,  and  insisted  on  the  power  of  the  judge  to 
make  the  certificate  for  costs,  under  stat.  5  &  6  W.  4,  c.  50,  s.  95 :  and 
he  referred  to  Begina  v.  Heanor^  6  Q.  B.  745,  and  Regina  v.  Chedworthj 
9  C.  &  P.  285. 

WkUehurstj  contra,  contended  that  the  judge  had  no  power  to  order 
costs  to  be  paid  by  the  inhabitants  of  any  parish  but  that  in  which  the 
highway  is :  and,  further,  that  the  order  of  the  magistrates  was  bad  for 
not  showing  that  it  was  made  (according  to  sect.  94)  at  a  <«  special  ses- 
sions for  the  highways"  <«  held  within  the  division  in  which  the  said  high- 
way" was  «« situate."  He  referred  to  Regina  v.  Martin^  2  Q.  B.  1037 ;  [a) 
Christie  v.  Unwin,  11  A.  &  E.  373,  and  Harrison  v.  Wright,  13  M.  &  W. 
816.    (He  was  then  stopped  by  the  court.) 

Per  Curiam.{b)  Mr.  WUdman  had  belter  look  into  this  point,  which 
appears  not  to  have  been  previously  mentioned  in  this  case.  If  he  finds 
that  he  cannot  meet  the  difficulty,  the  rule  must  be  made  absolute. 

No  cause  being  afterwards  shown,  the  court,  on  November  25th,  made 
the  Rule  absolute. 

(a)  Note  (a)  to  Taylor  v.  CUmmm. 

(b)  Lord  Ueoman,  (3.  J.,  WiUUm^  and  Wi^tman,  Jm. 
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Reported,  5  Q.  B.  447. 


7  Adolphus  &  Ellis,  N.  S.  892 

WOOD  against  DIXIE,  Baronet.     Saturday,  June  28. 

A  itle  of  property  for  good  connderation  it  not,  either  at  common  law  or  ander  atat  13  Eliz. 
e.  5,  iraodulent  and  void,  merely  becaaie  it  is  made  with  the  intention  to  defeat  the  expected 
ezecotioii  of  a  judgment  creditor. 

Trespass  for  breaking  and  entering  plaintiflPs  dwelling-house,  staying 
there,  &c.,  and  seizing  and  taking  divers  of  his  goods  and  chattels,  and 
converting,  &c. 

Pleas.     1.  Not  guilty.    Issue  thereon. 

2.  Traverse  of  the  dwelling-house  being  plaintifTs.     Issue  thereon. 

3.  The  same  as  to  the  goods  and  chattels.     Issue  thereon. 

4.  As  to  the  breaking  and  entering,  &c.,  and  staying,  &c.,  justification 
under  a  judgment  and  fi.  fa.  in  a  suit  of  Beckett  v.  Phillips,  the  fi.  fa. 
having  been  delivered  to  defendant,  being  sheriBT  of  Leicestershire,  to  be 
executed:  averment  that  goods  and  chattels  of  Phillips  were  in  the  house, 
liable  to  the  execution,  and  that  defendant  entered  to  take  them.  Repli- 
cation, admitting  the  judgment  and  fi.  fa.,  and  delivery  of  the  latter  to 
defendant,  De  injuria  absque  residuo  causae.    Issue  thereon. 

On  the  trial,  before  Coltman,  J.,  at  the  Summer  assizes  for  Leicester- 
shire, 1844,  the  question  turned  on  a  "conveyance  of  the  property  rvogo 
named  in  the  declaration,  made  by  Phillips  to  the  plaintiff  in  Oc- 
tober, 1843.  The  plaintiff  had  lent  money  to  Phillips  to  relieve  him  from 
an  execution  at  the  suit  of  one  Norton :  and,  in  October,  1843,  Phillips, 
being  unable  to  pay,  executed  the  conveyance  to  the  plaintiff,  the  house 
and  furniture  to  be  taken  at  a  valuation.  The  valuation  was  completed  on. 
7th  October ;  and,  afterwards,  on  the  same  day,  the  execution  in  Beckett  . 
V.  Phillips  was  put  in.  The  defendant's  counsel  insisted  that  this  con- 
veyance was  fraudulent  as  against  Beckett,  the  execution  creditor.  The 
learned  judge  told  the  jury  that,  if  there  was  no  real  payment,  and  the 
whole  transaction  was  colourable,  the  defendant  was  entitled  to  a  verdict; 
and,  further,  that,  if  there  really  was  a  payment,  still,  if  the  intention  of 
the  transaction  w^as  to  defeat  the  execution  creditor,  the  conveyance  was 
void  as  against  him,  and  in  that  case  also  defendant  was  entitled  to  a  ver- 
dict.   Verdict  for  defendant. 

In  Michaelmas  term,  1844,  Humfrey  obtained  a  rule  nisi  for  a  new  trial 
on  the  ground  of  misdirection. 

Wkitehurst,  Miller  and  Mellor  now  showed  cause.  The  ruling  was  cor- 
rect: and  the  decision  against  its  principle  would  open  a  door  to  fraud. 
If  a  party,  owing  debts  severally  to  A.  and  B.,  convey  all  his  property  to 
A.  for  the  purpose  of  defeating  B.'s  claim,  that  is  a  fraud  upon  B.,  and 
the  transaction  is  void  both  at  common  law  and  under  stat.  13  Eliz.  c.  5. 
IVoyne'f  Case,  3  Rep.  80  b,  81  a,  shows  that  a  good  consideration  does 
not  take  a  deed  out  of  the  statute  unless  the  deed  be  bon&  fide.  Some 
*douot  has  existed  whether,  upon  certain  facts,  as  for  instance  want  regoj 
of  possession,  fraud  is  a  question  of  law,  to  be  decided  by  the 
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court,  or  of  fact  for  the  jury :  but  it  seems  to  be  now  established  that  the 
question  is  for  the  jury ;  Martindak  v.  Booths  3  B.  &  Ad.  498.  In  all 
other  respects,  Tioyne^s  Case^  3  Rep.  80  b,  is  unquestioned  law.  Lee  v. 
CokhUlj  3  Rep.  82  b,  shows  that  an  illegality  makes  a  deed  wholly  void, 
although  something  legal  be  added.  In  Cadogan  v.  Kennetty  2  Cowp.  432, 
434,  Lord  Mansfield  said :  « if  the  transaction  be  not  bona  fide,  the  cir- 
cumstance of  its  being  done  for  a  valuable  consideration  will  not  alone 
take  it  out  of  the  statute.  I  have  known  several  cases  where  persons  have 
given  a  fair  and  full  price  for  goods,  and  where  the  possession  was  actually 
changed ;  yet  being  done  for  the  purpose  of  defeating  creditors,  the  trans- 
action has  been  held  fraudulent,  and  therefore  void."  On  the  other  side, 
reliance  will  be  placed  on  Hottnrd  v.  Anderson^  5  T.  R.  235,  and  Pickstock 
V.  Lyster^  3  M.  &  S.  371.  In  Holbird  v.  Anderson^  a  party  who  owed 
several  debts  to  two  gave  the  preference  to  one  by  a  warrant  of  attorney 
on  which  execution  issued  before  the  other  could  have  execution ;  and  this 
was  held  good,  because  there  was  no  fraud,  which,  as  counsel  appear  to 
admit  on  Uie  argument,  would  have  defeated  the  execution  on  the  warrant 
of  attorney.  That  is  quite  consistent  with  Lord  Mansfield's  doctrine  in 
Cadogan  v.  KennetL  In  Pickstock  v.  Lyster^  an  assignment  to  trustees  for 
the  benefit  of  all  the  creditors  was  held  not  to  be  fraudulent  as  intended 
to  defeat  one,  because,  as  Lord  Ellenborough  says,  the  intention  was  to 
*8951  P^o^^c^  ^^  *equal  distribution.  Those  two  cases  are  therefore 
really  in  favour  of  the  defendant.  In  Dewey  v.  Bayntuuj  6  East, 
257,  280,  Lord  Ellenborough  recognises  Lord  Mansfield's  doctrine  in 
Cadogan  v.  KennetL  In  Hodgson  v.  Jfevmtan  (a)  a  sale  for  a  good  con- 
sideration was  held  void,  because  it  was  collusive.  Here  the  jury  must 
be  taken  to  have  found  fraud. 

Humfrey  and  K,  Macaulay^  contra.  It  has  been  long  settled  that  the 
mere  intention  to  defeat  an  execution  does  not  in  itself  make  void  a  sale 
for  good  consideration  ;  Biches  v.  Evans^  9  C.  &  P.  640.  In  the  cases  of 
bankruptcy  and  insolvency  the  statutes  create  a  species  of  fraud  which  is 
here  out  of  the  question.  This  appears  clearly  from  the  language  of 
Maule,  J.,  at  Nisi  Prius,  in  Marshall  v.  Lanib^  5  Q.  B.  115,  119.  Hot- 
bird  V.  Anderson^  5  T.  R.  235,  and  Pickstock  v.  Lyster,  3  M.  &  S.  371, 
are  direct  authorities  for  the  plaintiff.  In  sects.  1  and  2  of  stat.  13  EUiz. 
c.  5,  the  defeating  of  creditors  is  not  mentioned  as  what  constitutes  the 
fraud,  but  as  the  object  which  the  fraud,  whatever  it  is,  must  have  in 
view,  to  make  the  transaction  void.  Therefore  the  want  of  knowledge  of 
fraud,  in  sect.  6,  means  a  different  thing  from  want  of  knowledge  of  in- 
tention to  prefer  one  creditor  to  another.  The  bona  fides  required  is  an 
intention  of  both  the  parties  to  buy  and  sell  in  reality.  The  law  is  clearly 
laid  down  by  Mr.  Smith  in  his  Dote  to  Tivyne^s  Case^  1  Smith's  L.  Ca. 

*8961         ' 

*Lord  Denman,  C.  J.    We  are  always  unwilling  to  decide 

(a)  Cited  ia  Bolbird  ▼.  Andtrton,  6  T.R.  S36. 
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without  consideration  upon  a  question  inyolving  a  discussion  upon  first 
principles.  But,  the  law  here  being  perfectly  understood,  we  are 
bound  to  say  that  the  ruling  was  incorrect.  The  jury  were  given  to  un- 
derstand that,  although  the  conveyance  was  made  bonft  fide,  and  with  a 
full  intention  that  the  property  should  be  parted  with,  it  would  yet  be 
fraudulent  if  made  with  intent  to  defeat  the  execution.  Such  a  motive 
does  not  defeat  the  assignment.  We  are  clearly  safe  in  going  so  far  as 
to  say  that  a  mere  intent  to  defeat  a  particular  creditor  does  not  constitute 
a  fraud.  We  do  not  say  that  many  considerations  may  not  exist  which 
would  induce  a  jury  to  come  to  the  conclusion  which  they  have  arrived 
at :  but  we  hold  the  direction  wrong. 

Williams,  J.(a)  We  cannot  misunderstand  the  summing  up.  Two 
questions  were  put :  first,  whether  the  transaction  was  colourable,  that  is^ 
whether  there  was  an  absence  of  intention  to  pass  the  property,  in  which 
case  there  would  be  properly  no  transaction ;  secondly,  supposing  there 
was  such  a  transaction,  that  is,  not  a  colourable,  but  a  real  one,  still, 
whether  the  jury  thought  that  the  intention  was  to  defeat  the  execution 
creditor ;  in  which  latter  case,  they  were  told  that  the  whole  would  be 
void.  I  think  Mr.  Humfrey  has  not  overstated  the  law,  when  he  said  it 
had  been  long  settled  that  the  mere  intention  to  defeat  an  execution  cre- 
ditor did  not  in  itself  constitute  a  firaud.  The  learned  judge  therefore  has 
laid  down  the  law  too  absolutely. 

*CoLEiiiDGE,  J.  The  question  of  possession  seems  hardly  to  r*o97 
have  been  put  to  the  jury  at  all.  Their  attention  was  directed, 
independently  of  that,  to  the  question  as  to  the  payment  and  the  reality 
of  the  transaction.  Then  the  learned  judge  told  them  that,  assuming 
the  fact  of  payment  and  the  reality  of  the  transaction,  still,  if  the  intent 
was  to  defeat  the  execution  creditor,  the  transaction  was  void.  That  I 
think  was  going  too  far.  Rule  absolute. 

(a)  PatteMD,  J.,  was  abieot 


DOE  on  the  demise  of  BAND  against  HONOUR  THOMPSON. 

Saturday^  June  28. 

A  fecial  caae  stated  that  landi  in  a  certain  manor  were  held  by  cnetomary  tenure,  paawd  by 
admlttanoe  for  the  joint  hires  of  the  lord  and  tenant,  were  descendible  from  ancestor  to  heir,, 
and,  inter  vivos,  passed  by  deed  of  customary  conveyance  (licensed  by  the  lord)  with  sur- 
render and  admittance.  The  case  further  itated  that,  before  stat  7  W.  4,  &  1  Vict  c.  26, 
Vurt  was  no  inttane*  of  a  devise  made  by  a  customary  tenant  of  the  legal  estate  of  any 
lands  in  the  manor,  hut  it  had  frequently  occurred  that  a  tenant  wishing  tu  dispose  of  his 
customary  estate  after  death,  conveyed  by  deed  of  customary  conveysnce,  and  surrendered 
to  a  trustee  as  on  an  ordinsry  alienation,  the  trusts  of  the  equitable  estate  being  then  de- 
clared by  a  separate  instrument,  and  being  usually  ibr  the  alienor  during  his  life,  and,  after 
his  death,  to  convey  to  such  person  as  he  should  by  deed  or  will  appoint :  but  there  woe  no, 
intianee  of  a  devise  of  any  customary  tenement  in  the  manor  without  such  previous  convey-' 
ance,  surrender  and  declaration  of  trust 

ficU  that,  on  this  statement,  the  tenements  must  be  considered  as  estates  descendible  from  an* 

VOL.  vn.  64  2  U 
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ceitor  to  heir,  siilylect  to  tho  ordintrf  nilto  go^nttnitig  oipfhM  ealitM.  That  a  eoil jm  not 
to  put  efltatea  by  deiriae,  or  to  paaa  them  by  iocoe  wibstituted  method,  waa  not  shown  elearly 
enough  to  supersede  the  ordinary  right  of  a  copyholder  to  deviw  his  lands.  And,  tberefoiVi 
that  a  devise  of  such  lands  without  surrender  to  the  use  of  the  wiH  (before  aiat  1*  W.  4,  & 
1  Vict  c  26)  was  sustained  by  sect  1  of  stat.  66  G«  3,  c  193,  and  not  e^doded  from  its 
operation  by  the  latter  clause  of  sect  8. 

Ejectment  for  a  messuage  and  parcel  of  ground,  being  a  castomaij 
tenement  of  and  in  the  manor  of  Oulton  in  Cumberland :  demise,  4th 
August,  1842.  Defendant,  the  tenant  in  possession,  obtained  the  nsual 
rule  to  defend,  entered  into  the  usual  consent  rule,  and  pleaded  the 
general  issue,  on  which  issue  was  joined ;  and  afterwards,  by  consent  and 
*8d81  ^^  order  of  a  judge,  *the  following  case  was  stated  for  the  opinion 
of  this  court :  judgment  to  be  entered  for  plaintiff  or  defendant 
by  confession  or  by  nolle  prosequi  immediately  after  decision  of  the  case, 
or  otherwise,  as  the  court  might  think  fit. 

In  the  above-mentioned  manor,  the  tenure  by  which  messuages,  lands, 
and  tenements  are  holden  is  termed  customary:  and  such  messuages, 
lands,  and  tenements  are  held  by  admittance  for  the  joint  lives  of  the  lord 
and  tenant.  They  descend  and  are  descendible  from  ancestor  to  heir, 
according  to  the  custom :  and,  on  alienation  inter  vivos,  the  same  are 
conveyed  by  deed  of  customary  conveyance  from  the  alienor  to  the  alienee 
and  by  surrender  and  admittance  in  court  thereon.  This  deed  of  cus- 
tomary conveyance  is  licensed  by  the  lord  of  the  manor ;  and  a  memo- 
randum of  such  license,  signed  by  the  lord  or  his  steward,  is  endorsed 
thereon.  A  fine  of  twenty  times  the  ancient  customary  rent  is  paid  on 
admittance  after  the  death  of  either  lord  or  tenant,  and  also  upon  the 
change  of  tenant  by  alienation. 

Before  the  Statute  of  Wills  of  7  W.  4,  and  1  Vict.,  (c.  26,)(a)  there 
was  no  instance  of  a  devise  made  by  a  customary  tenant  of  the  legal 
estate  of  any  messuages,  lands,  or  tenements  in  the  manor ;  but  it  has 
frequently  occurred  that,  where  a  customary  tenant  was  desirous  of  dis- 
posing of  his  customary  messuages,  lands,  or  tenements  after  his  death, 
he  conveyed  by  such  deed  of  customary  conveyance,  and  surrendered  the 
same  in  the  manor  court  to  a  third  person,  a  trustee,  in  the  same  manner 
in  every  respect  as  upon  an  ordinary  alienatibn :  the  trusts  of  the  equita- 
*8991  ^^^  estate  were  then  ^declared  by  a  separate  instrument  called  a 
declaration  of  trust,  and  were  usually  for  the  alienor  during  his 
life,  and  after  bis  death  to  convey  to  such  persona  and  in  such  manner 
as  the  alienor  should  by  deed  or  will  appoint ;  but  there  was  no  instance 
of  a  devise  of  any  customary  tenement  in  the  manor  without  such  pre- 
vious conveyance,  surrender,  and  declaration  of  trusts. 

John  Sanderson,  in  the  year  1763,  was  admitted  tenant  of  the  premises 
in  question,  he  ^n  being  the  heir  at  law  and  customary  heir  of  Riehard 
Sanderson,  deceased^  who  died  seised  of  the  said  premises ;  and  in  the  year 

(a)  See  seels.  8  and  34. 
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1765,  on  the  death  of  Sir  George  Dalton,  Bart.,  the  lord  of  the  manor> 
the  said  John  Sanderson  ivas  again  admitted  to  the  said  premises.  In  thi 
month  of  January,  1818,  the  said  J.  Sanderson  died  seised  of  the  said  pre- 
mises: and  upon  his  death,  viz.  on  26th  February,  1818,  Richard  San- 
derson, then  being  his  son  and  heir  at  law  and  customaiy  heir,  was  ad- 
mitted tenant  of  the  said  premises :  and  the  folk^ng  is  a  copy  of  the 
entry  of  the  court  books  of  the  manor  on  that  occasion. 

« Manor  of  Oulton. — The  Court  Baron  and  the  Customary  Coart  of 
dimissions  of  John  Taylor,  Esq.,  lord  of  the  said  manor,  holden  at  the 
dwelling-house  of  Joseph  Barnes,  situate  in  Oulton,  within  and  for  the 
said  manor,  on  Monday  the  36th  day  of  February,  1818,  by  Silas  Saul, 
gentleman,  steward  of  the  said  manor.  Homage  jury,  John  Hewson," 
&4;.,  (stating  twelve  names.) 

«<  To  this  court  came  Richard  Sanderson,  son  and  heir  at  law  of  John 
Sanderson,  deceased,  and  took  of  the  lord  of  the  said  manor,  upon  the 
demise  of  his  said  steward,  an  ancient  messuage  and  tenement  with  a  fire 
hearth,  in  Oulton,  of  the  rent  of  Is.  3d.  And  also  a  ^parcel  of  r*QAQ 
ground  in  Colmire  of  the  rent  of  4s.  6d.^  now  in  the  hands  of  the  ^ 
said  lord  to  be  granted  to  the  said  Richard  upon  the  death  of  the  said  John 
Sanderson :  to  have  and  to  hold  the  said  premises  with  their  appurtenances 
unto  the  said  Richard  Sanderson  during  the  joint  lives  of  the  said  J.  Tay- 
lor and  the  said  R.  Sanderson  at  the  will  of  the  lord  according  to  the  cus- 
tom of  the  said  manor :  yielding  and  paying  therefore  yearly  the  said  cus- 
tomary rents  of  Is.  3d.  and  4s.  6d.  at  the  days  and  times  usual,  and  doing, 
paying  and  performing  all  other  dues,  duties  and  services  of  right  accus- 
tomed to  be  paid  and  done  for  the  same ;  and,  having  paid  the  lord  for  a 
fine  as  in  the  margin,  he  is  admitted  tenant  thereof."  (In  the  margin  was 
entered:  «< Fines,  1/.  5^.,  4/.  lOs.") 

The  last- mentioned  Richard  Sanderson,  on  23d  August,  1837,  died 
seised  of  the  said  premises,  leaving  Michael  Dand  his  heir  at  law,  and 
also  his  heir  according  to  the  custom  of  the  said  manor  of  Oulton.  The 
said  last-mentioned  R.  Sanderson  never  made  any  surrender  or  convey- 
ance of  the  said  premises,  or  any  declaration  of  trust  in  respect  thereof: 
but  he  made  a  will  in  writing,  bearing  date  7th  January,  1832,  duly  exe- 
cuted, &c.,  and  attested,  &c. ;  in  which  will  is  contained  the  following 
devise. 

« I  give  and  devise  unto  the  said  Honour  Thompson,"  (the  defendant,) 
«  her  heirs  and  assigns,  my  fireehold  estate  at  Oulton  and  Wigton  aforesaid, 
which  descended  on  me  on  the  death  of  my  late  father :  to  hold  to  the 
said  Honour  Thompson,  her  heirs  and  assigns,  for  ever,  for  her  and  their 
9wn  absolute  use  and  benefit."  «  And,  as  to  aB  the  rest,  residue  and  re- 
mainder of  my  real  and  personal  estate  and  effects  whatsoever  and  where- 
soever, *and  not  hereinbefore  disposed  of,  subject  to  the  payment  r«9Qi 
of  my  iimeral  and  testamentary  expenses,  legacies,  and  annuities,  '- 
Hnd  any  legacies  and  annuities  I  may  hereafter  gym  by  «ny  eodiofl  of 
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codicils  to  this  my  will,  I  give,  devise  and  bequeath  the  same  respec- 
tively unto  and  to  the  use  of  my  said  sister-in-law  Honour  Thompson,^^ 
(the  defendant,)  «  her  heirs,  executors,  administrators  and  assigns  respec- 
tively, according  to  the  nature  of  the  same  estates  respectively,  to  and  fiir 
her  and  their  own  absolute  use  and  benefit." 

The  said  Michael  Dand  died  in  January,  1842,  leaving  his  eldest  son 
John  Dand,  the  lessor  of  the  plaintiff,  him  surviving,  who  was  and  is  the 
heir  at  law,  and  also  the  heir  according  to  the  custom  of  the  said  manor 
qf  Oulton,  as  well  of  his  said  father  Michael  Dand  as  of  the  said  last- 
mentioned  Richard  Sanderson. 

The  lessor  of  the  plaintiff,  John  Dand,  being  such  heir,  contends  that, 
according  to  the  custom  of  the  manor  of  Oulton,  the  said  messuage,  tene- 
ment and  land  of  which  the  said  Richard  Sanderson  died  seised  did  not 
pass  by  the  will  of  the  said  R.  Sanderson,  but  that  the  said  messuage,  upon 
the  death  of  the  said  Michael  Dand,  descended  to  him  the  said  John  Dand, 
so  being  the  heir  at  law  and  the  heir,  according  to  the  custom  of  the  said 
manor,  as  well  of  the  said  M.  Dand  as  of  the  said  R.  Sanderson.  The 
defendant  on  the  other  hand  contends  that  the  said  messuage,  &c.,  of  which 
the  said  R.  Sanderson  so  died  seised,  passed  by  his  will  to  the  defendant, 
and  that  it  was  not  necessary  there  should  have  been  a  previous  surrender 
by  the  said  R.  Sanderson  to  the  use  of  his  will,  or  a  previous  conveyance 
of  the  legal  estate  to  a  trustee. 

*9021        '^  ^^  court  should  be  of  opinion  that  the  lessor  of  *the  plaintiff 
was  entitled  to  recover,  judgment  was  to  be  entered  for  the  plain- 
tiff: otherwise  for  the  defendant. 

The  special  case  was  argued  in  last  term.(a) 

Joseph  Addison^  for  the  plaintiff,  contended  that  the  premises  descended 
to  the  lessor  of  the  plaintiff  as  heir  at  law  according  to  the  custom,  and 
that  there  was  no  custom  in  the  manor  by  which  they  could  pass  to  the 
defendant  under  the  will  of  Richard  Sanderson,  but  a  contrary  usage  ap- 
peared. He  argued  that,  according  to  the  statement  in  the  special  case, 
(beginning  <<  Before  the  Statute  of  Wills,"  ante,  p.  898,)  the  premises 
would  not  have  passed  if  a  surrender  had  been  made  to  the  use  of  the 
will,  and  therefore  that  the  second  clause  of  the  proviso  in  stat.  55  G.  3, 
c.  192,  s.  3,  (the  language  of  which  he  compared  with  that  of  stat.  7  W.  4, 
&  1  Vict.  c.  26,  s.  3,)  was  conclusive  against  the  defendant,  assuming  that 
premises  of  the  tenure  described  here  came  within  the  regulation  of  that 
statute  at  all.  He  referred  to  Pike  v.  White,  3  Bro.  C.  C.  286,  where,  it 
being  alleged  that,  by  the  custom  of  a  manor,  copyhold  lands  holden  there* 
of  could  not  be  surrendered  to  the  use  of  the  will,  the  «  Lord  Chanceiior" 
(Thurlow)  «  said,  it  was  totally  impossible  to  say  that  a  copyhold  sen  ren- 
dered to  the  use  of  a  will  should  not  pass  thereby,  and  therefore  he  must 
declare  the  custom  (if  there  were  such  a  one)  bad."  But  Addison  con- 
tended that  the  opinion  was  only  thrown  out  obiter,  and  had  not  been 

(a)  Mmy  80th.    Before  Lord  Dsninaa,  C.  J.,  Pattoaon,  WUIiaiiis,  uid  Coleridge,  Je. 
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acted  upon,  or  directly  sanctioned  by  the  judgment  of  any  court ;  and  was 
controverted  in  Mr.  Belt^s  note  to  *that  case,(a)  where  several  au-     r*9o^ 
thorities  are  referred  to  impeaching  or  qualifying  the  proposition :     ^ 
and  Lord  Redesdale  is  said  to  have  intimated  a  doubt  whether  it  was  laid 
down  by  Lord  Thurlow  as  generally  as  it  is  reported. 

M.  Smiihy  contra,  contended  that  the  land  in  question  must  be  deemed 
copyhold,  according  to  the  reasoning  of  this  court  in  Doe  dem.  Reay  v. 
^mtingtonf  4  Elast,  271 :  and  that  the  devise  came  within  the  protection 
of  Stat.  55  6.  3,  c.  192,  s.  1,  and  was  not  defeated  by  the  second  clause 
of  the  proviso  in  sect.  3,  for  that  the  practice  of  this  manor,  stated  in  the 
case,  even  if  amounting  to  a  custom,  could  not  annul  the  right  of  a  copy- 
holder to  surrender  to  the  use  of  his  will,  and  devise.  He  relied  on  the 
opinion  expressed  and  acted  upon  by  Lord  Thurlow  in  Pike  v.  Wdte^ 
3  Bro.  C.  C.  286,  adopted  in  1  Watk.  Cop.  121,  and  apparently  recog- 
nised  by  Lord  Eldon  in  Church  v.  Mundyy  15  Ves.  396,  403,  404.  He 
also  referred  to  Doe  dem.  Edmunds  v.  lieweUin^  2  Cro.,  M.  &  R.  503,  S.  C. 
5  Tyr.  899.  And,  as  to  the  alleged  practice  of  convening  by  deed  and 
surrender  with  a  declaration  of  trust,  he  argued  that  this  was  a  machinery 
adopted  for  convenience,  and  creating  equitable  rights  only,  and  that  it 
could  not  supersede  the  ordinary  rights  of  a  copyholder.  He  admitted 
that  an  apparent  difficulty  arose  from  the  facts  of  the  admittance  here 
being  only  for  joint  lives ;  but  he  relied  upon  the  express  words  of  the 
case,  that  the  tenements  «  are  descendible  from  ancestor  to  heir  according 
to  *tbe  custom ;"  and  contended  that,  whatever  might  be  the  form  r*Q/u 
of  admittance,  the  lord  would  be  bound  on  the  party's  death  or  ^ 
surrender,  to  admit  as  in  other  cases  of  copyhold.  [Patteson,  J.  You 
say  that  on  the  death  of  the  tenant  his  heir  might  come  in  and  claim  to  be 
admitted  for  the  joint  lives  of  himself  and  the  lord.  I  do  not  say  that  it 
may  not  be  so  ;  but  it  is  anomalous.  It  may  be  such  a  peculiar  case  as 
the  holding  of  the  conventionary  tenements  from  seven  years  to  seven 
years,  in  Rowe  v.  BrenJUm^  8  B.  &  G.  737.(i)  Lord  Denman,  C.  J.,  re* 
ferred  to  the  description  of  a  tenant  by  copy  in  Litt.  sec.  73,  cited  in  Com. 
Dig.  CopyAoM,(Al).] 

Addison,  in  reply,  suggested  that,  if  the  custom  of  the  manor  here  was 
not  stated  in  sufficiently  explicit  terms,  the  case  might  go  to  a  trial ;  but 
that  Doe  dem,  Edmunds  v.  LleweUin  could  not  govern  this  case,  the  state- 
ment there  having  been  much  less  strong  in  favour  of  the  negative  custom. 
[Patteson,  J.  The  practice  of  conveying  with  a  declaration  of  trust  is 
not  shown  to  have  ever  come  to  the  knowledge  of  the  lord.]  It  is  not 
necessary  that  every  thing  which  forms  parcel  of  a  custom  should  appear  on 
the  rolls,  or  be  shown  to  have  come  to  the  lord's  knowledge.  [Cole- 
ridge, J.  If  a  particular  mode  of  conveying  and  devising  were  custo^ 
mary,  it  is  to  be  expected  that  the  lord  should  have  known  of  it.] 

(a)  3  Bio.  C.  C.  SS6,  note  (1)»  6tli  (Belt'f)  ed.    See  abo  note  (3),  p.  288. 
(6)8eep.76S. 
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(The  judgment  of  the  court  reiidenl  a  fuller  report  of  the  argument  on 
necessary.)  Cur.  adv.  vuU. 

*9051  *^^^  Dexscan,  C.  J.y  now  deliTered  judgment.  The  question 
in  this  case  turns  upon  the  Talidity  of  a  devise  made  in  1832. 
The  premises  in  question  are  customary,  and  descendible  from  ancestor 
to  heir  according  to  the  custom,  though  the  admittance  purports  to  be  only 
for  lives.  Alienation  inter  vivos  is  by  deed  between  alienor  and  alienee 
with  the  lord's  license,  followed  by  surrender  and  admittance  in  courL 
With  respect  to  transmission  to  take  effect  after  death,  the  special  case 
neither  negatives  in  express  terms  a  custom  to  surrender  to  the  use  of  a 
will  and  to  devise  thereupon,  nor  does  it  expressly  find  in  the  affirmative 
any  other  customary  mode.  The  statement  is  as  foUows.  (His  Lordship 
here  read  the  paragraph  beginning  «  Before  the  Statute  of  Wills,''  and 
ending  at  <<  surrender  and  declaration  of  trusts  ;"  ant6,  pp.  898,  899.) 

The  main  question  in  this  case  is,  what  we  are  to  understand  in  matter 
of  fact  by  this  statement.  It  is  divisible  into  two  parts,  that  which  is 
negative  and  that  which  is  affirmative.  The  negative  part  comes  first  and 
last :  it  is  said,  first,  there  has  been  no  instance  of  a  devise  of  the  legal 
estate,  and  then,  no  instance  of  a  devise  of  the  tenement  generally  without 
the  previous  conveyance  and  surrender  followed  by  the  declaration  of  trust. 
In  Doe  dem.  Edmunds  v.  lieweUin^  upon  a  special  verdict,  the  statement 
was  that  it  did  not  appear  upon  the  court  rolls  c^  the  manor  that  any  entry 
of  a  surrender  of  lands,  being  part  and  parcel  of  the  said  manor,  and  held 
by  copy  of  court  roll  thereof,  to  such  uses  as  should  be  declared  by  the 
last  will  and  testament  of  the  person  making  such  surrender,  had 
*9061  *^^^^  ^^^  made.  The  Court  of  Exchequer  held  that  this  did 
^  not  state  any  negative  of  a  custom  to  pass  by  will;  that  is  to  say 
that,  consistently  with  this  statement,  such  a  custom  might  be  considered 
as  in  existence  and  operation  in  the  manor.  The  words  in  the  special 
case  are  perhaps  somewhat  stronger ;  they  are,  not  merely  that  no  entiy 
has  been  made  on  the  rolls,  but  that  no  instance  has  occurred ;  and, 
further,  we  have  a  liberty  of  inference  in  construing  the  language  of  a 
special  case  which  does  not  exist  with  regard  to  a  special  verdict  Bat, 
when  we  consider  how  easy  it  would  have  been,  and  how  proper,  to  state 
the  custom  one  way  or  the  other  if  the  fact  were  clear,  we  decline  to 
draw  any  inference,  against  the  existence  of  the  custom  to  surrender  tc 
the  use  of  the  will,  which  is  not  absolutely  necessary.  For  the  custom  to 
surrender  is  as  it  were  the  common  law  of  copyholds;  and,  where  an 
estate  has  been  surrendered  to  the  use  of  a  will,  there  needs  no  affirmative 
proof  of  any  custom  to  warrant  the  surrender.  As  a  matter  of  fact,  therefore, 
it  is  exceedingly  improbable  that  such  a  custom  should  not  exist.  In  JDot 
dem.  Edmunds  v.  IJeweUin  there  would  seem  to  have  been  the  strongest 
ground  to  conclude  against  the  existence  of  any  previous  custom  ;  for,  had 
it  existed,  must  not  the  court  rolls  have  afforded  evidence  of  its  having 
been  acted  on?    Yet  the  Court  of  Exchequer  held  the  silence  of  the  oourt 
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r  >lls  not  conclusive.  Though  it  was  found  that  there  was  no  entry  of  a  sur- 
render, they  thought  that  not  equivalent  to  a  direct  finding  against  the 
custom ;  in  other  words,  that  the  custom  might  still  exist ;  and,  in  the 
same  spirit,  in  ^advancement  of  the  general  policy  of  the  law,  r^gn'r 
we  think  it  safer  to  assume  that  the  language  of  the  case  is  framed 
in  accordance  with  the  facts,  and  that  the  facts  did  not  warrant  a  stronger 
statement  than  has  been  made.  Consistently,  therefore,  with  that  lan- 
guage, the  general  custom  to  surrender  may  have  existence  in  the  manor. 

But  then  it  is  urged  that  the  special  case  is  not  limited  to  these  negative 
words,  for  that  a  custom  of  devising  by  another  mode  is  found  to  prevail 
in  this  manor.  To  this  we  think  there  are  two  answers.  First,  a  custom 
is  not  stated,  but  only  that  « it  has  frequently  occurred"  that  tenants  have 
had  recourse  to  this  mode.  Now  all  that  we  have  previously  said  applies 
with  equal  force  to  the  construction  to  be  given  to  this  part  of  the  case. 
If  it  was  meant  to  assert  that  a  custom  in  derc^tion  of  the  general  custom 
of  copyholds  exists,  that  should  have  been  expressly  stated.  But,  secondly, 
it  is  to  be  obser\'ed  that  the  whole  statement  applies  to  the  equitable  and 
not  to  the  legal  estate :  as  regards  this  latter,  the  whole  proceeding  is  not 
in  any  way  distinguishable  from  that  of  an  ordinary  conveyance  inter  vivos: 
the  right  of  the  devisee  is  purely  equitable ;  and  its  enforcement  has  no  re- 
ference whatever  to  the  lord,  or  the  manorial  court,  or  the  manor.  We 
cannot,  therefore,  speak  of  this  as  a  customary  mode  of  passing  estates 
within  the  manor  by  devise,  in  the  sense  in  which  alone  it  can  have  any 
bearing  on  the  argument. 

This  view  of  the  facts  renders  it  unnecessary  for  us  to  embark  in  the 
controversy  respecting  the  soundness  of  the  whole  of  Lord  Thurlow's 
short  judgment  in  Pike  v.  Whitey  3  Bro.  C.  C.  288.  In  truth,  its  only  bear- 
ing on  this  case  is  *as  it  shows  the  clear,  strong  impression  on  r«QQQ 
that  great  judge's  mind  of  the  all  but  universal  deviseability  of 
copyhold  land  by  surrender  to  the  use  of  the  will :  and  to  this  extent  we 
agree  with  the  Court  of  Exchequer  in  Doe  dem,  Edmunds  v.  Liewellinj 
2  C,  M.  &  R.  603 ;  S.  C.  5  Tyr.  899,  that  it  is  not  to  be  questioned :  and 
in  this  view  it  is  very  material  to  support  the  conclusion  at  which  we  have 
arrived  on  the  facts  before  us. 

It  was  not  disputed  that,  but  for  the  difficulty  we  have  been  consider- 
ing, the  rules  applied  to  ordinary  copyhold  estates  were  applicable  to  this 
customary  estate.  We  are  of  opinion,  therefore,  that  our  judgment  must 
be  for  the  defendant.  Judgment  for  defendant.(a) 

(a)  See  Oatnpbdl  t«  MamnS,  6  A.  dc  E.  866,  wcond  point 
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The  QUEEN  against  the  Mayor  of  NEW  WINDSOR. 

The  coancil  of  a  borough  made  a  boroagh  rate  to  levy  669/.,  and  aseeHed  a  portion  of  that 
■am  on  the  pariah  of  W.  within  the  borough.  The  rate  ordered  was  6d,  in  the  pound  on  the 
▼aloe  of  mewaages,  dec. ;  and  the  council  appointed  overseen  to  levy  it  in  W.  The  over- 
seers, in  consideration  of  circumstances  peculiar  to  W.,  made  and  assessed  (he  rats  oo  Ihat 
parish  at  7d.  in  the  pound.  B.,  an  inhabitant,  refixsed  payment;  his  name  was,  in  ooose- 
quence,  left  out  of  the  burgess  list,  and  the  mayor  and  assessors  refused  to  insert  it  in  the 
burgess  roll. 

Held,  that  the  rate  of  7d,  was  invalid.  And  the  court  awarded  a  mandamus  to  the  mayor  snd 
assessors  to  enrol  B.'s  name. 

The  writ  recited  that  B.,  a  person  duly  qualified  and  entitled  to  be  enrolled  in  the  burgesi  roll 
of  the  said  borough,  in  respect  of  property  within  the  said  parish  and  borough,  was  omitted, 
Ac  The  return  certified  that  B.  was  not  a  person  duly  qualified  or  entitled  to  be  enrolled 
in  the  burgess  roll  of  the  said  borough,  in  respect  of  property  within  the  said  parish  as  in  the 
writ  mentioned ;  and  it  then  further  certified  the  making  and  assessing  of  the  rate  as  abo?e 
stated,  and  B.'s  refusal  to  pay,  and  that,  because  of  such  refusal,  and  fur  other  the  causes 
aforesaid,  B.  was  not  qualified  to  be  enrolled,  dbc. 

Bddf  on  demurrer,  that  the  latter  part  of  the  return  was  bad  by  reason  of  the  objection  to  the 
rate :  but  that  the  former  part  might  be  separated  from  the  latter,  and  was  a  sufficient  answer 
to  the  writ 

MAin)A&ins  to  insert  the  name  of  James  Thomas  Bedborough  on  the 
burgess  roll  of  the  borough  of  New  Windsor.  The  writ  recited  that  the 
*dOQl  P^^^^  ^^  ^^^  ^Windsor  was  a  parish  in  part  within  the  said  bo- 
rough,  and  that  « the  name  of  James  Thomas  Bedborough,  being 
then  and  there  a  person  duly  qualified  and  entitled  to  be  enrolled  in  the 
burgess  roll  of  the  said  borough,  in  respect  of  property  within  the  said 
parish  and  within  a  part  of  the  said  parish  within  the  said  borough,  was 
omitted"  in  the  burgess  list ;  and  that  he  claimed  before  the  mayor  and 
assessors,  at  their  revision  court,  to  have  it  inserted,  but  they  rejected  the 
claim. 

Return.  « I,  the  mayor,"  &c.,  «  most  humbly  certify  that  the  said  J.  T. 
Bedborough,  in  the  said  writ  of  mandamus  mentioned,  was  not  a  person 
duly  qualified  or  entitled  to  be  enrolled  in  the  bui^ess  roll  of  the  said  bo- 
rough in  respect  of  property  within  the  said  parish  of  New  Windsor  as  in 
the  said  writ  mentioned.  And  I  further  certify  that  the  said  parish  of 
N.  W.  within  mentioned  is  situate,"  &c.  The  return  went  on  to  state 
that  the  parish  was  partly  within  and  partly  without  the  borough :  that 
J.  T.  Bedborough  was  occupier,  jointly  with  Thomas  James  Bedborough, 
of  a  house  situate  in  the  parish  and  borough,  and  of  no  other  premises  in 
the  borough.  And  that,  after  the  passing  of  stats.  6  &  7  W.  4,  c.  104, 
and  7  W.  4,  &  1  Vict  c.  81,  that  is  to  say,  on,  &c.,  and  from  thence  con- 
tinually, &c.,  the  borough  fund  was  insuiScient  for  the  purposes  to  which 
it  was  applicable  by  stat.  5  &  6  W.  4,  c.  76,  s.  92.  That,  on,  &c.,  the 
council,  at  a  quarterly  meeting  held  pursuant  to  appointment,  estimated  the 
amount  required,  in  addition  to  the  borough  fund,  for  carrying  into  effect 
the  provisions  of  the  last-mentioned  act,  at  669/.  16^.  6d.  And  that,  to 
raise  that  amount,  they  duly  made  a  borough  rate  in  the  nature  of  a  county 
rate,  &c.,  according  to  a  certain  pound  rate,  to  wit,  a  pound  rate  of  str- 
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fence  *in  the  pound  of  the  Kill  and  fair  annual  value  of  the  mes-  i-^oia 
suagesy  &c.,  ratable  to  the  poor  therein ;  and  did  thereby  rate  and  '- 
assess  that  part  of  the  parish  of  New  Windsor  which  was  within  the  said 
borough  at  519/.  3s.  That  the  council)  at  their  said  meeting,  appointed 
John  Tills  and  William  Towers,  householders,  &c.,  to  act  as  overseers 
within  that  part  of  the  parish  of  New  Windsor,  &c.,  for  making,  levying, 
and  collecting  the  said  borough  rate  therein ;  and  ordered  them  to  make 
and  collect  a  certain  pound  rate  upon  and  from  the  occupiers,  &c.,  of  all 
ratable  property  within  such  part,  &c.,  for  the  amount  of  the  rate  so 
assessed  upon  the  said  part.  That  the  council,  at  that  meeting,  issued  a 
warrant  to  the  high  constable  of  the  borough  to  demand  each  sum  of  mo« 
ney  rated  and  assessed  upon  each  of  the  said  parts  or  parishes,  &c.,  of  the 
overseers  respectively  appointed,  &c.,  who  were  thereby  required,  "by  a 
special  rate  or  rates  to  be  made  under  the  authority  of  the  several  acts  of 
parliament  then  in  force  enabling  them  in  that  behalf,  some  or  one  of  them« 
to  pay  the  sum  of  money  rated  and  assessed  upon  the  same  respectively 
within  thirty  days"  after  demand :  whereupon  the  high  constable,  on>  &o., 
did  duly  demand,  &c.,  of  the  said  overseers,  «  requiring  them  to  make  a 
special  rate  or  rates  enabling  them  in  that  behalf  to  pay  the  said  sum  of 
519/.  3^.  to  him  the  said  high  constable  within  thirty,  days,'*  &c«  That  the 
said  John  Tills  and  William  Towers  did  thereupon  afterwards,  to  wit, 
January  23d,  1843,  «  duly  make  ancl  assess  a  certain  rate  upon  the  occu* 
piers  and  possessors  of  all  ratable  property  within  the  said  part  of  the 
parish,''  &c.,  «  according  to  a  certain  pound  rate  of  seven  pence  in  the 
pound  of  the  full  and  fair  annual  value  of  such  ratable  property,  and  did 
thereby  duly  rate  and  assess  *the  said  J.  T.  Bedborough  and  T.  J.  ^^g. . 
Bedborough,  in  respect  of  the  said  house  and  premises  so  occu*  ^ 
pied  by  them  as  aforesaid,  at  a  certain  sum,  to  wit,  21.  Is.  3(/.,  being  at 
the  rate  of  seven  pence  in  the  pound  upon  the  full  and  fair  annual  and  rat* 
able  value  thereof,  of  which  the  said  J.  T.  B.  and  T.  J.  B.  then  had  na> 
tice :"  which  last-mentioned  sum  became  due  from  J.  T.  B.  and  T.  J.  B. 
in  respect  of  the  said  rate,  &c.,  more  than  six  months  before  the  last  day 
of  August,  1843,  to  wit,  on,"  &c.  "  And,  because  the  said  James  Tho* 
mas  Bedborough  has  continually  neglected  and  refused  to  pay  the  said 
last-mentioned  sum  and  rate,  although,"  &c.,  (averring  demand,  and  that 
the  rate  remained  unpaid,)  <(  and  for  other  the  causes  aforesaid,  the  said 
J.  T.  b.  was  not  nor  is  qualified  to  be  enrolled  on  the  burgess  roll  of  the 
said  borough  for  the  year  in  the  said  writ  of  mandamus  in  that  behalf  men-* 
tioned,  or  to  have  his  name  inserted  therein." 

Demurrer,  assigning  for  causes,  among  others,  that  it  does  not  appear 
by  the  return  that  J.  Tills  and  W.  Towers  acted  as  overseers  appointed  by 
the  council  in  making  and  assessing  the  rate  of  Id.  in  the  pound,  or  that 
the  same  was  the  pound  rate  ordered  by  the  council,  or  was  a  special  rate 
for  enabmg  J.  Tills  and  W.  Towers  to  pay  the  said  sum  of  519/.  3#.,  or 

VOL,  v;i.  65 


dll        Keg.  v.  Mayor  of  New  Windsor.  T.  V.  1845. 

any  of  the  rates  mentioned  in  the  warrant  or  precept,  or  in  the  demand 
of  the  high  constable,  &c.  And  for  that  it  appears  by  the  said  return  that 
the  said  rate  was  not  duly  made,  and  was  o&er  than  and  diflferent  froon 
the  rate  ordered  by  the  council :  and  that  no  reason  is  shown  by  the  re* 
turn  for  such  difference.  And  that  the  return  is  double,  multifarioofs 
repugnant,  and  inconsistent,  in  this,  that  the  same  sets  up  two  disdnct, 
*9121  *ii^dcpendent,  and  inconsistent  answers  to  the  said  writ:  first, 
that  the  said  J.  T.  B.  was  not  qualified  or  entitled  to  be  enrolled 
in  respect  of  property  within  the  said  borough ;  and,  secondly,  that  he  bad 
not  paid  a  certain  rate  in  respect  of  certain  property,  within  the  said  bo- 
rough, of  which  be  was  an  occupier,  and  which  said  property  is  by  the 
said  return  shown  to  be  a  sufficient  qualification  as  far  as  relates  to  pro* 
perty  within  the  borough.  That  the  first  part  of  the  return  is  uncertain, 
and  leaves  it  ambiguous  whether  it  is  intended  to  deny  that  J.  T.  B.  had 
such  property  in  the  borough  as  was  sufficient  for  a  qualification,  or  te 
dispute  generally  his  title  to  have  his  name  inserted,  notwithstanding  his 
having  such  property,  or  to  deny  both  propositions.  That  the  first  part 
of  the  return  contains  and  is  a  negative  pregnant.  And  that,  if,  by  the 
said  first  part,  &c.,  it  is  meant  to  dispute  generally  the  qualification  of  J. 
T.  B.  to  have  his  name  so  inserted  as  aforesaid,  then  the  said  first  part 
must  be  taken  as  qualified  by  the  subsequent  parts  whereby  it  appears 
that  the  only  ground  of  disqualification  is  the  non-payment  of  the  rate 
mentioned  in  the  said  return  as  payable  and  unpaid  by  the  said  J.  T.  B., 
but  the  obligation  to  pay  which  said  rate  is  not  shown  by  the  said  return. 
And  also  for  that  the  said  return  is  uncertain  and  argumentative,  and  it  is 
uncertain  whether  the  return  means  that  J.  T.  B.  had  no  property  within 
the  borough,  or  none  such  as  could  give  him  a  qualification,  or  that  he 
had  such  property,  but  had  not  paid  a  certain  rate  in  respect  thereof.  And 
also  for  that  the  said  return  must  be  taken  as  one  single  and  entire  return, 
whereof  the  first  part,  and  the  general  allegation  contained  therein,  is 
pQ«  qi  dependent  on  the  several  particular  facts  alleged  in  the  *subse- 
quent  part,  and  must  fail  by  reason  of  the  insufficiency  of  such 
particular  facts. 

Joinder  in  demurrer. 

The  rule  nisi  for  this  mandamus  was  obtained  by  Whateley  in  Michael- 
mas term,  1843.  The  affidavits  on  the  opposite  sides  stated  the  facta 
shown  on  the  above  record,  with  this  addition,  that,  in  support  of  the 
rule,  it  was  sworn  that  Bedborough,  the  prosecutor j  had  tendered  6d.  in 
the  pound  upon  his  assessment ;  and,  in  opposition  to  the  rule,  it  was 
sworn  that,  in  the  part  of  New  Windsor  which  was  within  the  borough,  it 
had  always  been  found  necessary  to  charge  a  poundage  higher  than  that 
named  in  the  rate  made  by  the  town  council,  the  latter  not  having  taken 
account  of  unoccupied  houses,  cases  of  extreme  poverty,  and  the  expenses 
of  coUection ;  and  that  Bedborough  himself  had  paid  rates  so  charged  on 
•the  higher  poundage.    The  mayor  and  assessors,  upon  Bedborough's  ap 
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plication  on  the  October  revision,  refused  to  enter  into  the  question  of  the 
validity  of  the  rate  or  to  insert  his  name.(a) 

In  Trinity  term,  (June  10th,)  1844, 

Bi^leSy  Serjt.,  and  Peacock  showed  cause.  Under  stat.  5  &  6  W.  4,  c. 
76,  s.  9,  the  claimant  is  not  entitled  to  have  his  name  on  the  list  unless 
he  has  paid  all  poor  rates  and  borough  rates.  That  means  rates  de  facto. 
Here  the  warrant  issued,  and  the  overseers  acted,  under  the  authority 
given  by  stats.  6  &  6  W.  4,  c.  76,  s.  92 ;  6  &  7  W.  4,  c.  14,  s.  5;  7  W. 
4,  &  1  Vict.  c.  78,  s.  29.  It  is  said  that  the  rate  ordered  by  council  is 
only  6d,  in  *the  pound :  that  does  not  vitiate  the  rate  of  Id,  as*  i-vqia 
sessed  by  the  overseers :  the  remedy  is  by  appeal.  If  the  rate  of  '• 
6d,  will  raise  more  from  the  parish  than  it  is  bound  to  contribute,  that  is 
ground  of  appeal,  and  must  be  shown  as  a  grievance.  Such  is  the  rule 
in  the  case  of  a  county  rate,  under  stat.  56  G.  3,  c.  51,  s.  14 ;  Rex  v. 
Blackawtony  10  B.  &  C.  792,  Rex  v.  Justice$  of  Westmoreland^  10  B.  & 
C.  226  ;  and  this  statute  is  to  be  incorporated  with  the  clauses  relating  to 
borough  rates  in  the  recent  municipal  corporation  acts,  according  to  the 
principle  recognised  in  Palmer^s  Case^  2  East's  PI.  Cr.  890 ;  Anonymous 
case  in  Loffl;,  371,  and  In  the  Matter  of  the  Lords  of  the  Treasury,  1  M. 
&  Cr.  676. 

Whateleyj  contra.  No  legal  rate  except  that  of  6d.  in  the  pound  has 
been  ordered ;  and  this  the  overseers  have  not  made  or  assessed.  [Cole- 
BioGE,  J.  If  more  was  wanted,  why  not  make  a  fresh  rate  ?]  The  over- 
seers have  acted  without  any  power.  (He  was  then  stopped  by  the 
court.) 

Lord  Deivmait,  C.  J.  We  are  with  you  on  the  point.  The  rule  must 
be  made  absolute. 

Pattesom,  Williams,  and  Colebidge,  Js.,  concurred. 

Rule  absolute. 

The  demurrer  was  argued  last  term.(i) 

Bramwellf  for  the  crown.  According  to  the  former  decision  in  this 
case,  the  assessment  was  clearly  *bad,  the  council  having  ap«  r«9i5 
pointed  overseers  to  levy  a  particular  rate,  and  the  overseers  ha v*  '- 
ing  levied  a  different  one.  {Peacock^  contra,  admitted  that  he  could  not 
add  any  thing  on  this  head  to  the  former  argument,  but  said  he  should 
contend  that  the  first  sentence  of  the  return  was  a  sufficient  answer  to  the 
writ,  showing  a  want  of  qualification,  which  the  prosecutor,  by  demur- 
ring, had  admitted.)  That  statement  is  only  introductory,  and  is  explained 
and  qualified  by  the  averments  which  follow.  If  it  is  independent,  the 
two  parts  of  the  return  contradict  each  other.  But  the  first  sentence 
could  not  be  an  answei  in  itself ;  for  it  is  no  sufficient  return  to  say  that  a 

(a)  A  qnestion  aroie  ■•  to  the  proportion  in  which  the  difbrent  parte  of  New  Windior  weni 
■emeed :  but  nothing  turned  on  thie. 
(6)  MeydleL    Befim  Lord  Deuman,  C.  J.,  Patteeon,  WiUiams,  and  Coleridge,  Je. 
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party  was  «  not  duly  elected  ;"  and  this,  at  any  ratCi  goes  nc  farther ;  ba 
the  language  is  altogether  vague  and  uncertain. 

Peacocky  contra.  The  mandamus  states,  simply,  that  the  prosecutor 
was  a  person  duly  qualified  and  entitled  to  be  enrolled  in  the  burgess  roll ; 
and  that  is  well  traversed  by  the  denial  that  he  was  a  person  duly  quali* 
fied  and  entitled,  &c. ;  Bex  v.  WUliamSy  8  B.  &  C.  681.  It  would  have 
been  otherwise  if  the  writ  had  set  out  facts,  and  inferred  from  them,  as  a 
c  .elusion  of  law,  that  the  prosecutor  was  so  qualified  and  entitled  :  the 
defendant  could  not  have  traversed  that  conclusion,  but  must  have  put  in 
issue  some  facts  from  which  it  was  derived ;  Bex  v.  The  Mayor  of  York^ 

5  T.  R.  66.  In  a  note  on  Bex  v.  Williams^  the  cases  of  Bex  v.  Penrice^ 
2  Stra.  1235,  and  Bex  v.  lEllj  1  Show.  253,  are  cited  as  showing  that  «  a 
return  is  good  if  it  pursues  the  suggestion  of  the  writ."  The  first  part 
*9161     *^^  ^^  return  here  does  pursue  it :  and  the  answer  which  it  gives 

is  conclusive,  for  the  claimant  before  the  court  of  mayor  and  as- 
sessors is  bound  to  make  out  his  claim  to  be  enrolled  ;  and  the  court  will 
not  direct  a  peremptory  mandamus  to  them  to  enrol  when  it  appears  that 
such  claim  could  not  be  supported ;  Begina  v.  The  Mayor  of  Harwich^ 
8  A.  &  £.  919.  The  latter  part  of  the  return  is  consistent  with  the  first ; 
and  the  return  to  a  mandamus  may  allege  as  many  consistent  answers  as 
are  found  requisite ;  Wright  v.  Fawcett^  4  Burr.  2041 ;  Bex  v.  Church- 
wardens of  Taunton  St.  James ^  I  Cowp.  413.  If  some  of  the  answers 
are  insufficient  in  law,  the  return  may  be  quashed  as  to  those  only,  and  a 
traverse  taken  on  the  others ;  Bex  v.  The  Mayor j  4rc.,  of  Cambridge,  2  T. 
R.  456  ;  Bex  v.  The  Archbishop  of  York,  6  T.  R.  490 ;  Begina  v.  J^orth 
Midland  BaUway  Company,  11  A.  &  £.  955,  note  (b).     The  late  act 

6  &  7  Vict.  c.  67,  8. 1,  does  not  alter  the  practice  in  this  respect.  The 
prosecutor  contends  that  the  first  part  of  the  return  is  uncertain  ;  but  it  is 
no  more  so  than  that  part  of  the  writ  which  asserts  the  qualification. 

BramtDeU,  in  reply.  On  any  issue  which  could  be  taken  upon  the  first 
part  of  this  return,  a  finding  for  the  defendants  might  be  conclusive,  but 
a  finding  for  the  prosecutor  would  decide  nothing,  llie  return  does  not 
foUow  the  words  of  the  writ ;  for  it  merely  states  that  Bed  borough  was  not 
qualified  in  respect  of  property  within  the  said  parish,  not  adding  «« within 
a  part  of  the  said  parish  within  the  said  borough."  But  the  return  cannot 
•qi7i  b^  ^^  up  ^  ^"  answer  unless  the  whole  be  *taken  together ;  and 
;*     then  it  is  open  to  the  objections  already  stated.       Cur.  adv.  vuli. 

Lord  Denman,  C.  J.,  in  this  vacation,  (June  27th,)  delivered  the  judg- 
ment of  the  court. 

This  case  lies  within  the  narrowest  compass,  and  admits  of  no  doubt. 
It  is  a  mandamus  requiring  that  the  prosecutor  may  be  entered  on  the  bur- 
gess roll,  being  duly  qualified.  The  return  states  that  he  is  not  duly  qua* 
lified,  which  is  unquestionably  a  good  return  to  a  writ  framed  as  this  was ; 
Bex  V.  WiUiamSm  The  return  states,  further,  that  he  was  disqualified  by 
reason  of  his  non-payment  of  a  borough  rate,  but  under  circumstances 
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which  we  have  already  held  to  ai&rd  no  ground  of  disqualification.  In 
this  respect  the  return  was  not  defended  as  good ;  but  the  defendant's 
counsel  asserted  the  right  to  return  both  a  general  denial,  in  the  terms  of 
the  writ,  of  the  prosecutor's  being  duly  qualified,  and  any  other  fact  what- 
ever which  he  chose  to  set  forth  as  an  answer  to  the  writ ;  Wright  v.  Faw- 
ceti.  The  prosecutor  demurred,  on  the  ground,  principally,  that  these  two 
parts  of  the  return  must  be  blended  into  one,  in  the  same  manner  as  if  the 
defendant  had  alleged  that  prosecutor  was  not  duly  qualified  because  he 
had  not  paid  the  rate.  It  is  a  question  of  grammatical  construction. 
The  two  parts  of  the  return  are  entirely  distinct.  We  hold,  therefore,  in 
conformity  to  the  opinion  formerly  expressed,  that  the  return  is  bad  as  far 
as  relates  to  the  non-payment  of  the  rate,  but  that  it  is  good  as  a  return 
that  the  prosecutor  was  not  duly  qualified.  And  our  judgment  is  accord- 
ingly. Judgment  for  defendants. 


♦ROBINSON  against  MARCHANT.  ['aiS 

Declaration  stated  that  plaintifiT  wai  a  banker  in  partnership  with  A.  and  B.,  and  that  defend- 
ant falaeljT  snd  nialicioaBly  spoke  words  of  plainti^  and  of  him  in  his  said  trade,  imputing 
to  him  insolvency :  by  means  whereof  plaintiff  was  injured  in  his  good  name,  and  divers 
persons  believed  him  to  be  indigent,  and  refused  to  deal  with  him  in  his  said  trade,  and  one 
C.  withdrew  his  account  from  the  bank  of  plaintiff  and  his  said  partners. 

Plea  in  abatement :  that  plaintiff  carried  on  the  said  business  jointly  and  undividedly  with  A. 
and  B.,  and  not  otherwise,  and  that  all  the  damage  in  the  declaration  mentioned  accrued  to 
A.  and  B.  joinUy  with  plaintiff)  and  not  to  him  alone;  and  that,  at  the  time  of  the  commence- 
ment of  the  suit,  A.  and  B.  were  living,  &c. 

Held  bad,  because  it  was  pleaded  in  termi  to  damage,  and  not  to  the  cause  of  action,  and  the 
special  damage  to  the  partnerahip  was  not  so  essentially  Uie  cause  of  action  Uiat  without  it 
the  action  could  not  have  been  maintained. 

QiMere,  whether  the  declaration  would  have  been  bad  on  special  demurrer,  for  blending  a  cause 
of  action  vested  in  the  plaintiff  singly  with  a  cause  common  to  the  partners. 

Case  for  words.  The  declaration  stated  that  <«  the  plaintifi*,  before  and 
at  the  time  of  the  committing,"  &C.9  <«  was,  and  from  thence  hitherto  hath 
been,  and  still  is,  a  banker,  and  hath,  for  several  years,  exercised  and  car- 
ried on,  and  still  doth  exercise  and  carry  on,  together,  and  in  copartner- 
ship, with  one  John  William  Sutherland  and  George  Chasemore,  the  trade 
and  business  of  a  banker,  with  integrity,"  &c.,  and  thereby  not  only  ob- 
tained the  good  opinion,  &c.,  but  was  acquiring  great  gains  and  profits  in 
his  said  trade,  &c. ;  and  that,  «  before  the  committing,"  &c.,  «  one  Charles 
Smith  and  divers  other  persons  banked  with  the  plaintiff  and  his  said  part- 
ners, and  were  in  the  habit  of  intrusting  the  plaintiff  and  his  said  ps^rt- 
ners  with  divers  large  sums  of  money ;  and,  at  the  time  of  the  commit- 
ting," &c.,  «^had  intrusted  the  plaintiff  and  his  said  partners  with  divers 
large  sums  of  money,  whereby  and  by  means  whereof  he  the  said  plain- 
tiff and  his  said  partners  obtained  great  gains  and  profits.  Yet  the  defend- 
ant, greatly  envying,"  &c.,  «  and  contriving,"  &c.,  «<  to  injure  the  plain- 
tiff in  his  good  name,"  &c.,  «<  and  to  bring  him  into  great  scandal,"  &c., 

2X 
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u  and  to  cause  it  to  be  suspected  that  the  plaintiff  was  poor  and  in  iad' 
*9191    ^°^  circumstances,  and  ^thereby  and  otherwise  to  injure  the  cref^ 

of  the  plaintiff  in  his  aforesaid  trade  and  business  and  otherwise, 
and  to  deprive  him  of  the  benefit  of  the  said  gains  and  profits  accruing  to 
him  from  the  said  sums  of  money  so  intrusted  to  him  and  his  said  p«rl- 
ners  as  aforesaid,''  &c.,  heretofore,  to  wit,  &c.,  «in  a  certain  discourse 
which  the  defendant  then  had  of  and  concerning  the  plaintiff  and  of  and 
concerning  him  in  his  aforesaid  trade  and  business,  falsely  and  maliciously 
spoke  and  published,  in  the  presence  and  hearing  of  the  said  Charles 
Smith  and  divers  other  persons,  of  and  concerning  the  plaintiff,  and  of 
and  concerning  him  in  the  way  of  his  aforesaid  trade  and  business,  the 
false,"  &c.,  <(  and  defamatory  words  following,  viz.,"  &c.  The  words 
(set  out  with  proper  innuendoes)  were :  J^  Robinson  toas  pui  tip  wUh  hit 
liabilities y  I  toouU  not  give  bOs.for  him.  You  do  not  know  all  I  can  prime. 
He  is  not  worth  bOs.  after  paying  all  he  owes.  In  two  other  counts  the  fol- 
lowing words  were  stated  to  have  been  spoken  by  defendant  of  plaintiff, 
and  of  him  in  his  said  trade  and  business,  in  the  presence  of  Smith  and 
of  others :  /  can  prove  that  Robinson  has  had  his  ovm  checks  returned  back 
unpaid :  that  Sutherland  <«  (meaning  one  of  the  plaintiff's  partners  in  his 
said  trade  and  busness)"  wanted  to  creep  out  of  the  concern^  and  would  no 
doubt  go  away  for  a  year  or  two.  I  know  more  about  Robinson  Oian  many 
people  think  I  do :  take  him  with  aU  his  liabilities^  he  is  not  worth  dOi. 
/  know  a  m/m  within  ten  yards  of  us  who  has  300/.  in  his  house j  and  will 
not  pay  it  into  Robinson's  « (meaning  the  plaintiff's  and  his  said  part- 
ners')" bank :  «» (thereby  then  meaning  that,  by  reason  of  the  indigent  cir- 
cumstances of  the  plaintiff,  the  said  man  had  not  sufficient  confidence  in 
'^9201     ^^^  ^^^^  hziik  to  intrust  the  'plaintiff  and  his  said  partners  with 

his  money."  «By  means  of  the  committing  of  which,"  &c., 
"the  plaintiff  hath  been  and  is  greatly  injured  in  his  said  good  name," 
&c.,  << and  brought  into  public  scandal,"  &c. ;  "insomuch  that  divers," 
&c.,  "to  whom  the  integrity  and  good  circumstances  of  the  plaintiff  were 
unknown,  have,  on  occasion  of  committing,"  &c.,  "  from  thence  hitherto 
suspected  and  believed,  and  still  do  suspect,"  &€.,  "  the  plaintiff  to  be 
poor  and  in  indigent  circumstances,  and  have  thereby  and  on  no  other  ac- 
count whatsoever  refused  to  deal  or  have  any  transaction  with  the  plaintiff 
in  his  aforesaid  trade  or  business  or  otherwise  ;  and  thereby  also  (he  said 
Charles  Smith,  who  before  and  at  the  time  of  the  committing,"  &c.,  "bad 
been  used  and  accustomed  to  bank  and  deal  with  the  plaintiff  and  his  said 
partners,  and  also  to  intrust  the  plaintiff  and  his  said  partners  with  divers 
large  sums  of  money  in  the  way  of  their  aforesaid  trade  and  business,  and 
who  otherwise  would  have  continued  to  bank,  deal  and  intrust  them 
with  divers  large  sums  of  money  in  the  way  of  their  aforesaid  trade,"  &c., 
"  withdrew  his  account  fi:om  the  said  bank  oithe  said  plaintiff  and  hisce> 
partners,  and  hath  from  thence  hitherto  wholly  neglected  and  refused,  aoa 
still  doth,"  &c.,  <<  to  have  any  dealing  with  the  plaintiff  and  his  said  part* 
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ners  in  their  aforesaid  trade/'  &c.,  <<  or  to  intrust  them  with  any  sums  of 
money  in  the  way  of  their  aforesaid  trade,"  &c. :  « whereby,  and  by 
means  of  the  premises,  the  plaintiff  hath  beai  and  is  otherwise  greatly 
injured  and  damnified." 

Plea.  Defendant  «  prays  judgment  of  the  writ  and  declaration  in  this 
cause,  because  he  saith  that  the  'plaintiff,  before  and  at  the  time  rvgoi 
of  the  committing  of  the  grievances  in  the  declaration  mentioned,  ^ 
carried  on  and  exercised  the  said  trade  and  business  of  a  banker  jointly 
and  undividedly  with  the  said  J.  W.  Sutherland  and  G.  Chasemore,  and 
not  otherwise  or  in  any  other  way  whatever ;  and  that  all  and  every  part 
of  the  damage  in  the  said  declaration  mentioned  resulted  and  accrued  to 
them,  the  said  J.  W.  Sutherland  and  G.  Chasemore,  jointly  and  undividedly 
with  the  plaintiff,  and  not  to  the  plaintiff  alone ;  and  each  of  them,  the 
said  J.  W.  Sutherland  and  G.  Chasemore,  is  still  living,  and  at  the  time 
of  tlie  commencement  of  this  suit  was,  and  still  is,  resident  within  the 
jurisdiction  of  this  court.  Wherefore,  inasmuch  as  they  the  said  J.  W. 
Sutherland  and  G.  Chasemore  are  not  named  in  the  said  writ  and  declara*" 
tion  together  with  the  plaintiff,  the  defendant  prays  judgment  of  the  said 
writ  and  declaration,  and  that  the  same  may  be  quashed,"  &c. 

Demurrer,  assigning  for  causes:  That  the  said  plea  does  not  allege  that 
the  causes  of  action  in  the  declaration  mentioned  accrued  to  the  plaintiff 
jointly  with  the  said  J.  W.  Sutherland  and  G.  Chasemore,  and  not  to  the 
plaintiff  alone :  and  that,  though  the  special  damage  be  a  joint  damage 
accruing  to  the  plaintiff  and  the  said  J.  W.  Sutherland  and  G.  Chasemore, 
yet  it  is  at  the  same  time  several :  and  also  for  that  the  said  plea,  though 
it  professes  to  be  pleaded  to  the  whole  of  the  deelaration,  does  in  fact  only 
set  up  an  answer  to  a  part  thereof:  and  also  for  that  no  certain  and  mate- 
rial issue  can  be  taken  on  the  said  plea :  and  that  the  same  ought  not  to 
have  commenced  or  concluded  with  a  prayer  of  judgment  of  the  writ  and 
declaration."    Joinder. 

*The  demurrer  was  argued  in  last  Elaster  vacation,  (a)  r*922 

Peacock^  for  the  plaintiff.  The  plea  is  bad,  in  the  first  place,  ^ 
because  it  does  not  state  that  the  cause  of  action  aecrued  to  the  plaintiff 
and  others  jointly,  but  that  the  damage  so  accrued.  Then,  as  to  the  sub* 
stance  of  the  plea :  it  does  not  state  that  any  cause  of  action,  now  com- 
plained  of,  accrued  to  the  plaintiff's  partners  jointly  with  Um :  nor  is  that 
fact  shown  by  the  declaration.  It  has  been  laid  down  that  partners  may 
join  in  an  action  for  words  injurious  to  them  all ;  but  that  is  where  the 
words  are  spoken  of  the  firm  ;  Forster  v.  Lawsonj  3  Bing.  452.  If  words 
are  spoken  of  one  partner,  occasioning  a  separate  damage  to  him,  though 
they  affect  him  in  the  way  of  his  business,  the  other  partners  cannot  sue 
jointly  with  him  ;  for  parties  cannot  join  in  action  for  a  tort,  though  afieot- 

(a)  May  IMh.    Before  Lord  Denman,  C.  J.,  Williams,  Coleridge,  and  Wightman,  Js. 

Tlie  demurrer  waa  called  on  for  argument  in  Easier  term»  (May  9th,)  1844,  and  judgment 
giwn  for  the  defendant,  no  counsel  appearing  foe  the  plaintiff:  but  the  case  wa»8et  dovm 
•gain  and  re-argued  as.  above  stated* 
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ing  ally  if  the  wrong  sustained  by  one  is  no  wrong  to  the  others ;  BarraU 
v.  Collins^  10  Moore,  446.  The  plaintiff  here  might  have  been  bankrupt 
on  a  separate  fiat ;  and  that^  if  it  had  resulted  firom  the  slander,  would 
have  been  no  cause  for  an  action  by  all  the  partners. 

Petersdorff]  contra.     The  declaration  states  that,  in  consequence  of  the 
slander,  persons  discontinued  their  dealing  both  with  the  plaintiff  and 
with  his  partners.    All,  therefore,  suffered  the  damage.     [Coleridge,  J. 
^Anoi     *This  action  might  have  been  maintained  without  proving  the  spe- 
^    cial  damage.]     If  a  verdict  had  been  given  for  the  plaintiff^  it 
could  not  have  been  ascertained  that  the  jury  did  not  include  the  loss  to 
the  firm.     The  rule  is,  that,  wherever  the  plaintiff  and  other  parties  might 
sue  jointly,  the  defendant,  if  they  do  not,  must  plead  in  abatement,  to 
prevent  his  being  sued  several  times  by  different  persons  for  the  same 
wrong ;  Addison  v.  Overend^  6  T.  R.  766 ;  Sedgworth  v.  Overendy  7  T. 
R.  279 ;  Bhxam  v.  Hvbhard^  5  East,  407.    Even  where  the  interests  of 
the  parties  entitled  to  become  plaintiffs  are  several,  they  ought  to  join,  if 
the  damage  be  joint;  Corifton\,  Z^A^&ye, 2 Saund.  115;  Welter y. Baker ^ 
2  Wils.  414,  423.    The  authorities  (including  BarraU  v.  ColUns)  were 
fully  considered  by  the  Court  of  Exchequer  in  Pechell  v.  Watsanj  8  M.  & 
W.  691,  where  the  decision  was  in  favour  of  the  joint  action.     [Cole- 
ridge, J.     On  the  face  of  this  declaration  the  damage  is  partly  several  and 
partly  joint.     Would  not  the  course  in  such  a  case  be,  if  the  parties  went 
to  trial,  to  limit  the  proof  at  nisi  prius  ?]     There  is  no  damage  alleged  here 
which  could  be  so  separated :  the  case,  therefore,  is  not  like  Haythom  v. 
Lawson^  3  Car.  &  P.  196,  where  it  was  held  that  the  parties  could  not  sue 
jointly  for  offence  to  their  feelings  by  a  libel ;  or  Harrison  v.  BemngUmy 
8  Car.  &  P.  708,  where  a  partner  sued  for  damage  resulting  from  words, 
and  it  was  contended  that  the  special  damage  had  accrued  to  the  partner- 
*9241     ^^P'  ^^^  ^^  individual,  but  Lord  Abinger  appears  to  have  ^thought 
that  no  damage  affecting  the  partnership  was  proved,  and  the  plain- 
tiff recovered.    In  the  ordinary  case,  where  the  plain  tendency  of  the  words 
is  to  reflect  on  partners  in  the  way  of  their  business,  the  general  principle 
applies,  and  the  action  should  be  joint ;  Cook  v.  BatcheUor^  3  B.  &  P. 
160;  Forsterv,  Lawson,    Here,  if  the  defendant  could  not  plead  in  abate- 
ment, he  might,  on  a  trial,  be  charged  with  damages  sustained  by  all  the 
firm,  and  yet  be  liable  afterwards  to  actions  by  the  other  partners.     To  the 
objection,  that  this  plea  is  only  to  the  damages,  the  answer  is  that,  where 
the  action  is  wholly  based  on  damages,  they  are  the  cause  of  action,  and 
a  plea  directed  to  Uiem  is  well  pleaded. 

Peacocky  in  reply.  Harrison  v.  Bevington  is  in  favour  of  the  present 
action.  [Lord  Denman,  C.  J.  The  marginal  note  may  appear  so ;  but 
the  case  decides  nothing  which  the  plaintiff  here  can  rely  upon.]  Assuming 
that  the  other  partners  might  recover  for  some  part  of  the  damage  here 
complained  of,  yet  the  plaintiff  may  sue  alone  for  the  damage  personal  to 
himself:  and,  if  there  b  any  ground  of  action  on  which  he  might  procee 
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alone,  the  plea,  so  far,  gives  no  answer.  Suppose  one  member  of  a  firm 
were  accused  of  forgery.  [Wightman,  J.  There  the  words  would  be 
actioDable  independently  of  special  damage.]  So  are  words  directly  tend- 
ing to  prejudice  a  trader  in  his  business:  1  Stark,  on  Slander,  10,  117, 
137,  138,  2d  ed.  ch.  1,  ch.  3.  ^Husband  and  wife  may  sue  for  r«Q05 
battery  of  the  wife ;  but  the  husband  may  and  must  sue  alone  for  ^ 
the  expense  of  medical  attendance  thereby  rendered  necessary.  It  is  true 
that,  in  Pechell  v.  Watson^  the  Court  of  Exchequer  treated  Barratt  v. 
CoUvM  as  an  authority  for  their  judgment  in  favour  of  the  joint  action ; 
but  they  relied  upon  that  case  as  it  stood  when  the  postea  had  been  amended 
after  the  discussion  in  the  Common  Pleas.  The  decision  there  on  the  ori« 
ginal  postea  was  not  questioned  by  the  Court  of  Exchequer,  though  they 
doubted  the  judgment  on  the  amended  one.  [Williams,  J.  For  what 
kind  of  damage  do  you  say  that  the  plaintiff  here  may  recover  alone  }'\ 
For  the  personal  injury  and  suffering  caused  by  the  imputation  upon  his 
character.  He  is  dandered  as  a  trader ;  and  for  words  generally  ascribing 
want  of  credit  to  a  trader  the  law  gives  redress ;  « it  is  not  necessary  that 
the  words  should  be  spoken  with  express  reference  to  the  plaintiff's  trade, 
since  a  general  charge  of  want  of  credit  necessarily  includes  the  particular 
one."  1  Stark,  on  Slander,  138.  The  argument,  that  the  plaintiff  ought 
not  to  succeed  at  all  on  this  declaration,  because  he  might  thereby  recover 
for  damage  in  respect  of  which  he  had  no  separate  claim,  is  answered  by 
Am/ory  v.  Brodricky  5  B.  &  Aid.  712,  where  the  action  was  on  covenant 
by  the  defendant,  assignor  of  a  bond,  not  to  release  any  action  on  the  bond 
without  plaintiff's  consent ;  and  the  breach  assigned  was  that,  plaintiff 
having  sued  upon  the  bond,  defendant  released  the  acdon,  whereby  plain- 
tiff was  prevented  firom  recovering  principal  and  interest  on  *the  r^gng 
bond,  and  his  costs  in  the  action.  On  demurrer,  because  the  ^ 
plaintiff  sought  to  recover  damages  to  which  he  was  not  legally  entitled, 
judgment  was  given  for  the  plaintiff,  Abbott,  C.  J.,  saying:  «It  is  no 
good  ground  of  demurrer  to  the  whole  breach,  that  the  consequential 
damages  are  not  recoverable.  The  plaintiff  is  entitled  to  recover  some 
damage,  and  that  is  sufficient  to  support  the  breach."  And  Holboyd,  J., 
added:  «If "  « there  be  any  breach  of  covenant  assigned,  in  respect  of 
which  the  plaintiff  is  entitled  to  recover,  a  further  allegation,  that  he  has 
thereby  sustained  special  damage,  which  by  law  he  is  not  entitled  to  reco- 
ver, will  not  prevent  him  from  maintaining  his  action.  If  this  objection 
be  a  ground  of  demurrer  in  itself,  it  should,  at  all  events,  have  been  con- 
fined to  that  part  of  the  breach  only."  The  same  observation  applies  to 
a  plea  in  abatement ;  for  a  <<  writ  is  divisible,  and  may  be  abated  in  part ;" 
note  (1)  to  Faxwist  v.  TVemoine,  2  Wms.  Saund.  210  a,  6th  ed.  This 
plea,  therefore,  extending  to  the  whole  cause  of  action,  is  bad. 

Cur.  adv,  vuU, 

Lord  Denman,  G.  J.,  in  this  vacation,  (June  27th,)  delivered  the  judg- 
ment of  the  court. 

VOL.  VII.  66  2x2 
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A  preliminary  objection  to  this  plea  in  abatement  was,  fliat  it  applied  to 
the  damage  and  not  to  the  cause  of  action.  Now,  a  plea  to  the  damage 
only  is  bad,  unless  the  damage  is  so  essentially  the  cause  of  action  that 
without  it  the  action  could  not  be  maintained.  Words  spoken  of  a  trader 
in  the  way  of  his  trade  and  imputing  insolvency,  are  actionable  in  them- 
*9271  ^^^^^^-  ^^^  ^^  ^^  argued,  %r  the  defendant,  that  the  damage  here 
complained  of  includes  not  only  such  as  might  accrue  to  the  plain- 
tiff  alone,  but  the  special  damage  which  the  firm  is  said  to  have  sustained, 
and  that  the  two  cannot,  for  the  present  purpose,  be  distinguished. 
Whether  this  would  have  been  a  sufficient  objection  or  not  on  special  de» 
murrer  to  the  declaration,  it  is  not  necessaiy  to  say.  On  a  trial,  the  spe- 
cial damage  might  and  must  have  been  separated  from  the  more  general 
damage,  and  the  jury,  in  their  verdict,  might  have  considered  the  last 
without  the  first.  One  mode  of  examining  the  question  before  us  would 
be  to  ask  if  the  defendant,  in  pleading,  could  have  separated  the  allegation 
of  special  damage  from  the  other  matter  cf  complaint,  and  traversed  that 
allegation  ?  If  that  would  have  been  no  sufficient  answer,  it  cannot  be 
ground  for  a  plea  in  abatement,  that  the  arerment  of  special  damage  ap- 
pears in  the  declaration  united  with  that  of  general  damage.  We  need 
not,  therefore,  examine  further  into  the  declaration.  The  plea  is  bad  in 
itself,  as  a  plea  in  abatement,  and  is  good  for  no  purpose. 

Judgment  for  plaintiff. 


•928]    *COOPER  against  WILLIAM  HARDING  and  GEORGE 

SMITH.     Saturday,  June  38. 


If  attorneys,  cendoctiBg  the  banneaiof  a  fiat  in  bankruptcy,  take  oat  a  summons  to  attend  be- 
fore a  commissioner  under  stat  6  G.  4,  c.  16,  s.  33,  which  is  disobeyed  and  they  afterwaids 
obtain  a  warrant  of  the  eommiasioner  to  arrest  and  bring  before  him  for  examination  the  psitjr 
ao  summoned,  which  warrant  proves  invalid,  the  attorneys  are  not  liable  in  trespass,  if  they  havs 
taken  no  steps  in  the  execution  of  the  warrant,  except  ordering  it  to  be  prepared  by  an  ageol, 
who,  when  it  was  ready,  gave  the  messenger  notice  to  take  it 

Although  the  attorneys,  in  applying  tar  the  warrant,  used  urgency,  and,  being  told  by  the  coranie* 
sioner  that  they  must  take  it  at  their  peril,  said  they  would  do  so. 

For  the  granting  of  a  summons,  under  stat  6  6. 4,  c.  Iff,  s.  33,  to  bring  before  commissioners  a  per- 
son <•  known  or  suspected"  to  have  property  of  the  bankrupt  in  his  possession ;  mmbk^  per 
Lord  Denman,  C.  J.,  and  Williams^  J.,  and  held  by  Coleridge,  J.,  that  the  suspicion  required  is 
that  of  a  party  applying  for  such  summons,  and  not  of  the  commissioner. 

Trespass  for  assaulting  plaintiff,  and  for  imprisoning  and  detaining  him 
in  prison  without  any  reasonable  or  probable  cause,  (a) 

Pleas  by  defendant  Harding.     1.  Not  guilty.    Issue  thereon. 

2.  Stating  bankruptcy  of  John  Jones  and  John  Boon,  and  fiat,  (to  be  pro- 
secuted in  the  county  of  Stafford,)  under  which  they  were  adjudged  bank* 
rupts.  That  afterwards,  and  after  the  passing  of  stat.  5  &  6  Vict.  c.  122; 
her  majesty  appointed  a  district  court  of  bankruptcy,  called  the  Birmiog* 

(a)  There  was  no  allegation  of  malice,  nor  any  other  special  averment 
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liam  district,  and  the  fiat  was  removed  into  that  court  by  general  order  of 
the  Lord  Chancellor  under  the  statute  5  &  6  Vict.  c.  122,  ss.  46,  52,  59. 
That  afterwards,  viz.  13th  November,  1843,  the  plaintiff  «was  a  person 
suspected  of  having  some  of  the  estate  of  the  said  bankrupts  in  his  pos- 
session, (a)  and  was  capable  of  giving  information  concerning  the  trade, 
dealings  and  estate  of  the  said  bankrupts,  according  to  the  true  intent  and 
meaning  of  the  statute  in  such  case  made  and  provided,  and  material  to 
the  full  disclosure  of  the  dealings  of  the  said  ^bankrupts :  and  r^ooQ 
thereupon,  to  wit,  <«  on,"  &c.,  «  at  Birmingham,"  &c.,  "  Edmund 
Robert  Daniel,  Esq.,  then  and  still  being  a  commissioner  of  the  court  of 
bankruptcy  duly  appointed  and  authorized  to  act  in  the  prosecution  of 
fiats  in  bankruptcy  for  the  said  Birmingham  district  for  the  purposes  of 
the  said  act,  and  being  duly  authorized  to  act  as  such  court  in  the  prose- 
cution of  the  said  fiat,  suspecting  the  plaintiff  of  having  some  of  the  estate 
of  the  said  bankrupts  in  his  possession,  and  believing  the  plaintiff  to  be 
capable  of  giving  such  information  as  aforesaid,  did,  by  a  certain  sum- 
mons, bearing  date  «to  wit,"  &c.,  «and  directed  to  the  said  plaintiff, 
summon  the  said  plaintiff  personally  to  be  and  appear  before  a  commis- 
sioner acting  in  the  prosecution  of  the  said  fiat  on  a  certain  day  in  the  said 
summons  specified,  to  wit,"  &c.,  <«at  the  said  Birmingham  district  court 
of  bankruptcy  in  Birmingham  aforesaid,  then  and  there  to  be  examined 
by  virtue  of  the  said  fiat,  and  of  the  said  statutes  in  such  case,"  &c. 
Averments,  that  plaintiff  was  served  with  the  summons,  but  (though  hav- 
ing no  lawful  impediment)  did  not  appear.  « Whereupon  he  the  said 
William  Harding  did  afterwards,  to  wit,  on,"  &c.,  "  at,"  &c.,  «<  as  soli- 
citor to  the  said  fiat,  and  to  one  Thomas  Wood,  who  was  then  an  assignee 
under  the  said  fiat,"  &c.,  «<  according  to  the  statutes  in  force  concerning 
bankrupts,  apply  to  the  said  commissioner  to  issue  a  warrant  under  his 
hand  and  seal  to  apprehend  the  plaintiff  and  bring  him  before  the  said 
commissioner  to  be  examined  as  aforesaid  ;"  and  the  commissioner  then 
being  duly  authorized  to  act,  and  acting,  as  such  court  of  bankruptcy  as 
aforesaid,  by  his  warrant  under  his  hand  and  seal,  bearing  date,  &c.,  and 
directed,  &c.,  (to  the  messenger  under  the  fiat  and  his  assistant,)  after 
*reciting(6)  the  fiat  and  proceedings  down  to  the  default,  required  r*QOf\ 
and  authorized  the  messenger  and  his  assistant  to  arrest  plaintiff 
and  bring  him  before  a  commissioner  acting  in  prosecution  of  the  fiat,  at, 
&c.,  on,  &c.,  in  order  to  his  being  examined  as  aforesaid.  The  plea  then 
averred  delivery  of  the  warrant  to  the  messenger  to  be  executed,  «<  by 
virtue  of  which  said  warrant  the  defendant  W.  Harding,  as  such  solicitor 
as  aforesaid,  then  caused  and  procured  the  messenger  to,  and  the  said 
messenger  did  then  by  virtue  thereof,  take  and  arrest,"  &c. ;  concluding 
with  the  ordinary  averments  in  justification.    Verification. 

fa)  Suit.  6  O.  4,  c  16,  a.  88. 

(6)  The  plea  let  forth  the  sabetaace  of  the  warrant,  and  recited  the  material  parts  nearly  as 
thev  are  stated  in  p.  983,  038,  post. 
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Re{>lication  to  plea  2.  (After  protesting  the  fiat,  adjudication,  order 
in  council,  and  Lord  Chancellor's  order  for  removing  the  fiat ;  protesting 
also  that  the  fiat  was  not  removed,  that  £.  R.  Daniel,  Esq.,  was  not  a 
commissioner,  &c.,  that  he  did  net  summon  the  plaintifi",  &c.,  and  that  a 
warrant  under  the  hand  and  seal,  &c.,  was  not  made  or  issued  by  the 
said  E.  R.  D.  in  the  words  set  out  in  the  plea,  in  manner  and  form,  &c. :) 
De  injuria.    Issue  thereon. 

Pleas  by  defendant  Smith.  1.  Not  guilty.  Issue  thereon.  2.  A  justi- 
fication in  the  same  words  (mutatis  mutandis)  as  Hardbg^s,  except  that, 
after  stating  plaintiff's  non-appearance  to  the  summons,  it  proceeded  : 
«  Whereupon  he,  the  said  George  Smith,  did  afterwards,  to  wit,  on,"  &c.y 
«<  at,"  &c.,  «  as  agent  for  and  on  behalf  of  one  William  Harding,  who 
then  was  solicitor  to  the  said  fiat,  and  to  one  Thomas  Wood,  who  then 
was  an  a^ssignee,"  &c.,  <<  apply  to  the  said  commissioner  to  issue,"  &c. ; 
*9311  ^^^  ^^  afterwards  stated  that,  *by  virtue,  &c.,  the  said  G.  Smith, 
a  as  such  agent  as  aforesaid,"  caused  and  procured  the  messenger 
to  arrest,  &c. 

Replication.  The  same,  mutatis  mutandis,  as  the  replication  to  Hard* 
ing's  2d  plea.    Issue  thereon. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  Warwick  Summer  as- 
sizes, 1844,  it  appeared  that  the  defendant  Harding  was  an  attorney  in 
Staffordshire,  and  the  defendant  Smith  his  agent  in  London.  The  summons 
mentioned  in  the  special  plea  was  applied  for  by  Mr.  Rollings,  an  attorney  at 
Birmingham,  employed  by  Harding  as  an  agent  in  the  business  of  the  fiat. 
Harding  directed  the  application ;  and,  on  the  occasion  of  its  being  made. 
Smith,  who  was  present,  stated  to  the  commissioner  that  he.  Smith,  sus- 
pected the  plaintiff  of  having  property  of  the  bankrupts  in  his  posses- 
sion. The  application  being  assented  to.  Rollings  presented,  and  filed  in 
the  court  a  form  of  request,  entitled  in  the  matter  of  the  bankrupts,  and 
signed  by  Rollings  and  his  partner,  requiring  a  «  summons"  «<for  Mr. 
William  Cooper,  of,"  &c.,  «<  whom  we  believe  to  be  capable  of  giving 
information  concerning  the  estate  and  effects  of  the  said  bankrupts ;  and 
to  produce  documents."  The  summons  was  thereupon  issued  ;  it  recited 
the  fiat,  and  required  the  plaintiff  <<  personally  to  be  and  appear  before 
a  commissioner  acting  in  the  prosecution  of  fiats  in  bankruptcy,  on,"  &c., 
« at  Birmingham,  then  and  there  to  be  examined  by  virtue  of  the  said 
fiat  and  the  statute  in  such  case  made  and  provided  ;  and  that  you  bring 
with  you,  and  produce  at  the  time  and  place  above  mentioned,  certain 
books,"  &c.,  (specifying  a  number  of  documents,)  « and  also  all  and 
every  book  and  books,  papers  and  documents,  of  what  nature  soever,  in 
i^qncy]  ^^  matter  of,  or  relating  to  or  connected  with,  the  affairs  of  *the 
^  bankruptcy  of  the  said  J,  J.  and  J.  B.,  or  either  of  them.  The 
forms  of  request  and  of  summons  are  pardy  printed,  partly  written,  and, 
in  practice,  are  respectively  the  same,  whether  it  is  proposed  to  summon 
the  party  as  a  witness,  or  as  suspected  of  having  property  in  his  posses- 


7  Adolphus  &  Ellis,  N.  8.  932 

aon.     On  the  return  of  the  summons,  the  defendants  appeared  before  Mr. 
Daniel,  but  the  plaintiff  did  not  attend.     The  defendants  then  moved,  on 
an  affidavit  of  service  of  the  summons,  that  a  warrant  might  issue  to  ap- 
prehend plaintiff  and  bring  him  before  the  commissioner.     An  attorney, 
named  John  Smith,  addressed  the  commissioner  on  behalf  of  the  plaintiff, 
and  su^ested  that  no  warrant  ought  to  issue,  because  it  did  not  appear 
by  the  affidavit  that  the  parties  summoning  had  made  any  tender  to  the 
plaintiff  of  his  expenses.(a)    The  expenses  had,  in  fact,  not  been  ten- 
dered.    The  defendants  answered  that,  if  the  plaintiff  was  a  person  justly 
suspected  of  having  goods  of  the  bankrupt  in  his  possession,  no  such 
tender  was  necessary.    The  commissioner  then  said  to  the  defendants : 
<«  You  must  take  the  warrant  on  your  own  peril  :^'  and  they  answered 
that  they  would  take  it  on  their  own  responsibility.     The  commissioner 
added,  that  he  had  only  the  affidavit  of  service  before  him,  but  he  sup- 
posed every  thing  else  had  been  done  that  was  requisite.     Rollings  then, 
at  the  request  and  by  instruction  of  the  defendants,  prepared  a  warrant, 
to  which  he  obtained  the  commissioner's  signature.     Rollings  afterwards 
told  the  messenger,  named  in  the  warrant,  that  it  was  ready,  and  directed 
him  to  take  it.     The  warrant  recited  the  fiat,  and  surrender  of  the  bank- 
rupts, and  then  proceeded :  «And  whereas  I,  £.  R.  D.,  Esq.,  a  commis- 
sioner duly  authorized,"  &c.,  <(by  *my  summons,  dated,"  &c.,     rvnoq 
«  and  directed  to  Mr.  William  Cooper,  of,"  &c.,  «did  will  and     ^ 
require  the  said  W.  C.  personaUy  to  be  and  appear  before  a  commissioner 
acting  in  the  prosecution  of  the  said  fiat,  on,"  &c.,  <<at,"  &c.,  «then 
and  there  to  be  examined  by  virtue  of  the  said  fiat,  and  of  the  statutes  in 
such  case  made  and  provided  ;  and  which  said  summons  was  afterwards, 
on,"  &c.,  «  as  hath  been  proved  on  oath,  personally  served  upon  the  said 
W.  C. ;  and  whereas,"  &c.     The  warrant  then  recited  plaintiff's  de- 
faidt,(6)  and  required   and  authorized  the  messenger  and  his  assistant 
therefore  to  arrest  plaintiff,  and  bring  him  before  a  commissioner  acting  in 
the  prosecution  of  the  fiat  at  the  district  court  on  24th  November,  1843, 
<<  in  order  to  his  being  examined  as  aforesaid."     The  plaintiff  was  there- 
upon arrested,  and  brought  before  a  commissioner,  Mr.  Balguy,  who  dis- 
chaj^d  the  warrant  on  the  ground  that  plaintiff  was  not  a  person,  within 
the  meaning  of  stat.  6  G.  4,  c.  16,  s.  33,  suspected  of  having  effects  of 
the  bankrupt  in  his  possession,  but  summoned  as  a  witness,  and  therefore 
ought  to  have  had  his  necessary  expenses  tendered. 

On  the  trial,  it  was  contended,  on  behalf  of  the  defendants,  that,  as- 
suming the  warrant  to  be  invalid  on  the  ground  that  the  plaintiff  was  sum- 
moned as  a  witness  only,  and  therefore  not  bound  to  appear  unless  his 
expenses  were  tendered,  yet  the  defendants  were  not  liable  in  trespass, 
because  they  had  merely  put  in  motion  the  authority  of  a  competent  court 
on  behalf  of  a  suitor  and  client,  and  had  not  interfered  in  the  execution 

(a)  Stat  c.  G.  4,  c.  16,  a.  36. 

(6)  Nothing  appeared  in  th0  warrant  u  to  tender  of  exfwiweiy  or  oniiMoo  to  toi^ 
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of  the  warrant.  On  this  point  the  Lord  CShief  Justice  slated  to  the  jttrjr, 
*9^1  ^  ^  opinion,  that  the  warrant  was  ^invalid  because  theenpenaes 
^  had  not  been  tendered ;  and  tkat  the  defendants  could  not  dielter 
themselves  under  the  jurisdiction  of  the  commissioner,  because  they  had 
pressed  him  to  act,  and  had  taken  the  warrant  on  their  own  responsibility, 
though  fully  apprized  of  doubts  felt  by  him.  But  his  lordship  reserved 
leave  to  move,  if  necessary,  for  a  nonsuit  on  this  point,  or  a  verdict  for 
defendants. 

It  was  contended  that  the  defendants  had  not  made  out  their  justifica- 
tion as  stated  in  the  special  pleas,  because  it  was  not  proved  that  the 
plaintiff  was  suspected  of  having  goods  of  the  bankrupt  in  his  possession 
by  the  commissioner  who  granted  the  summons.  Lord  Denman,  C.  J., 
left  it  to  the  jury  to  say  whether  or  not  the  commissioner  so  suspected :  (a) 
and  they  stated  as  their  opinion  that  the  defendant  Smith  did,  but  that  the 
commissioner  did  not,  suspect. 

A  verdict  was  found  for  the  plaintiff:  but  leave  was  given  to  move  to 
enter  a  nonsuit  or  verdict,  as  above  stated,  or  a  verdiet  for  the  defend- 
ants if  the  court  should  think  it  sufficient,  under  stat.  6  G.  4,  c.  16,  s.  33, 
that  the  suspicion  was  entertained  by  a  party  applying  for  the  summons, 
though  not  by  the  commissioner.  In  Michaelmas  term,  Humfrey  for  the 
defendant  Harding^  and  WkUehurat  for  the  defendant  Smith,  obtained 
rules  nisi  according  to  the  leave  reserved. 

Hillf  Clarke^  and  BMUstoUj  now  showed  cause.  First,  as  to  the  issue 
on  not  guilty.  It  is  clear  that  the  imprisonment  vras  in  fact  caused  by 
*9351  ^c  ft<^^s  ^^ich  ^Rollings  did  as  agent  to  Harding;  namely,  his 
preparing  the  virarrant  and  employing  the  messenger.  These  were 
at  least  evidence  for  the  jury  on  the  general  issue ;  West  v.  SmaUwood^ 
3  M.  &  W.  418.  But,  further,  the  granting  of  the  warrant  was  not  a 
judicial  act  of  the  commissioner :  the  defendants  made  it  theirs  by  con- 
senting to  take  the  warrant  on  their  own  responsibility:  therefore  the 
cases,  suggested  in  Green  v.  Etgie^  5  Q.  B.  99,  in  which  an  attorney 
might  not  be  liable  for  causing  the  execution  of  void  process,  do  Dot 
apply ;  and  the  defendants  are  liable  in  trespass,  on  the  principles  es- 
tablished by  Bryant  v.  Clutton,  1  M.  &  W.  408,  S.  C.  Tyr.  &  G.  843 ; 
B(Ues  V.  PiUingy  6  B.  &  C.  38,  and  SotoeU  v.  Champion,  6  A.  &  £.  407. 
They  do  not  represent  a  person  who  has  merely  originated  proceedings 
as  a  suitor,  which,  in  Barrait  v.  Morky^  1  Q.  B.  18,  was  held  no  ground 
of  liability ;  they  are  the  parties  by  whose  direct  procurement  the  trespass 
was  committed,  and  are  in  the  same  situation  as  the  defendant  in  Bafaid 
V.  VereUt,  2  W.  Bl.  983, 1055.  In  Barber  v.  RoUinson,  1  Cro.  &  M.  330, 
S.  C.  3  Tyr.  266,  the  defendant  was  held  not  liable  in  trespass  for  giring 
an  information  of  forgery  before  a  magistrate,  who  thereupon  detained  the 

(a)  Hii  lordship  at  Uie  nme  time  stated,  as  his  own  opinion,  that  suspicion  on  the  part  of  (bt 
commissioner  was  not  necessary.  It  has  not  been  thought  material  to  give  a  pvtioilar  4al^ 
ineiitiiftlMeiirfaMaMftlhiipQinL    Mr.  Dmial  wa  astctUed  ■•  a  wif ««. 
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plaiatifi*;  bat  in  a  criminal  case  the  magistrate  is  bound  bj  public  duty 
to  detain,  and  does  not  act  at  the  mere  instance  of  an  informant. 

Secondly,  the  pleas,  De  injurifi,  are  so  framed  as  to  put  in  issue  the  fact 
that  the  commissioner  suspected  the  plaintiff  of  having  goods  of  the  bank- 
rupt in  his  possession ;  Bamaby  v.  Wdby^  8  A.  &  £.  872 ;  Luceu  v. 
*JfockeUs  :(a)  and  that  fact  was  material,  and  negatived  by  the  r»QOfi 
jury.  No  case  has  been  found  on  this  point ;  but^  obviously,  the 
person  who  is  to  suffer  the  consequences  of  being  <<  suspected  to  have" 
part  of  the  bankrupt's  estate  in  his  possession  ought  to  be  so  suspected  by 
a  person  exercising  judicial  functions,  and  not  by  an  adverse  party.  At 
least,  his  suspicion  should  have  been  communicated  to  the  person  acting 

*  as  judge.  And  the  summons  ought  to  show  a  suspicion  entertained  by, 
or  communicated  to,  the  judge.  On  the  face  of  these  proceedings,  it  ap- 
pears that  they  issued  as  in  the  case  o(  a  person  required  to  attend  as  a 
witness. 

WkUehurst  and  G.  Hayes^  contra,  for  Smith,  and  Humfrey  and  Wad^ 
dington  for  Harding.  First,  the  issuing  of  this  warrant  was  the  judicial 
act  of  the  commissioner.  Down  to  the  moment  when  it  was  signed,  Smith 
and  Harding  represented  a  party  suing  before  a  magistrate,  and  who,  if 
the  magistrate  thinks  proper  to  exercise  his  jurisdiction,  is  not  an- 
swerable in  trespass  for  the  result,  though  an  action  of  case  may  lie  if  the 
party  has  instituted  his  proceeding  maliciously  or  without  reasonable 
cause ;  Case  of  the  MarshaUea^  10  Rep.  68  b,  76  a ;  Cohen  v.  Morgan^ 
6  Dowl.  &  R.  8 ;  BarraJtt  v.  Morley  ;  Barber  v.  RoUinson ;  West  v.  SmaU* 
woodf  3  M.  &  W.  418.  Then,  if  this  be  so,  the  mere  fact  that  the  de- 
fendants used  some  importunity  with  the  magistrate  cannot  alter  the  case. 
His  decision  *was  not  the  less  a  judicial  act ;  and  their  inter-  r«qq7 
ference,  however  shaped,  was  only  that  of  advocates  pressing  the 
cause  of  their  client.  It  is  not  unusual  with  the  courts  at  Westminster,  in 
granting  a  rule  nisi,  to  say  that  counsel  may  take  it  at  their  peril ;  the 
peril  is,  that  a  successful  answer  may  be  made :  here  it  was,  at  most,  that 
the  party  arrested  under  the  warrant  might  bring  an  action  on  the  case. 
A  person  obtaining  the  order  of  a  magistrate  cannot  be  liable  in  trespass 
unless  the  magistrate,  when  granting  it,  had  ceased  to  act  judicially. 
After  the  granting  of  the  warrant,  there  was  no  interference  by  the  defend- 
ants which  cotdd  make  them  liable,  even  according  to  the  view  taken  by 
the  majority  of  the  Court  of  Exchequer  in  Bryant  v.  Clutton.  The  present 
case  is  very  different  from  Chreen  v.  Elgie.     There,  malice  was  directly 

•  imputed  by  the  declaration  ;  and  there  had  been  an  officious  interference 
beyond  the  mere  obtaining  of  the  warrant,  which  bore  out  that  imputation. 
The  learned  judge  who  tried  the  caiuse  observed  to  the  jury  that  the  de- 
fendant Toulmin  (the  attorney)  <<  seemed  not  merely  to  have  handed  over 
the  warrant  in  his  character  of  attorney,  but  to  have  acted  with  some  de- 

(a)  la  Exch.  C.  4  Bing.  729,  &  C.  in  Dom.  Proo.  10  Bing.  167.    See  the  pleadiogt  moit 
fnUy  dted,  Xncof  ^.NocMIm,  1  Ma  4(  P.  783,  3  Ma  &  Scott.  SS7. 
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gree  of  malice."  And  Lord  Denman,  C.  J.,  said :  »It  is  not  imposable 
that  an  attorney  may  be  in  the  nature  of  an  officer  handing  over  papers 
which  may  be  afterwards  acted  upon,  with  no  more  concurrence  than  that 
of  a  postman  who  conveys  a  letter.  When  such  is  his  conduct,  this  prin- 
ciple may  protect  him ;  but,  if  he  deliberately  directs  the  execution  of  a 
bad  warrant,  he  takes  upon  himself  the  chance  of  all  consequence8."(a) 
*d^Ri  ^^^^  ^^  defendants  were  at  -^no  time  personally  mixed  with  the 
^  execution;  and  even  Rollings  can  be  considered  only  as  t 
"postman." 

Secondly,  on  the  special  pleas,  every  thing  must  be  taken  to  have  been 
proved,  except  that  the  commissioner  suspected  the  plaintiff  of  having  in 
his  hands  property  of  the  bankrupt.  But  this  fact  was  not  material ;  and, 
if  it  was,  no  proof  of  it  ought  to  be  required  beyond  the  fact  that  the  com- 
missioner issued  his  warrant  on  disobedience  to  a  summons  which  might 
have  been  issued  in  consequence  of  such  suspicion.  (Some  further  ai^i- 
ment  on  this  point  is  omitted.)  The  words  of  stat.  6  G.  4,  c.  16,  s.  33, 
"it  shall  be  lawful  for  the  commissioners"  « to  summon  before  them  any 
person  known  or  suspected  to  have  any  of  the  estate,"  &c.,  do  not  in 
themselves  import  a  suspicion  entertained  by  them.  A  corresponding 
clause  (sect.  5)  of  the  Bankrupt  Act,  13  Eliz.  c.  7,  clearly  contemplates 
a  suspicion  only  in  the  mind  of  the  <«  party  grieved."  The  words  « known 
or  suspected"  must  relate  to  knowledge  or  suspicion  in  the  mind  of  one 
and  the  same  party ;  and  the  commissioner  clearly  cannot  know  of  the 
possession  before  he  grants  his  summons.  No  prior  investigation  is  re 
ferred  to,  by  which  he  can  either  know  or  suspect.  Even  if  the  plaintiB 
was  summoned  as  a  witness,  the  consequence  of  omitting  to  tender  thr 
expenses  was  a  matter  to  be  discussed  before  the  commissioner;  and  he, 
by  sect.  33,  was  the  proper  judge  whether  the  non-attendance  was  caused 
by  such  a  « lawful  impediment"  as  ought  to  be  <<  allowed"  by  him. 

Whether  the  warrant  be  good  or  not,  on  the  face  of  it,  is  at  present  im- 
material on  the  special  pleas,  though  it  might  become  a  question  on  writ 
of  error.  And,  if  it  be  material  on  the  general  issue,  there  is  no  good 
*9391  *o^J6<^^ioi^  ^o  ^^  form.  If  it  be  not  necessary  that,  in  point  of 
fact,  expenses  should  have  been  tendered,  or  suspicion  entertained 
by  the  commissioner,  the  warrant  is  clearly  good :  but,  if  either  of  those 
facts  be  essential,  it  does  not  follow  that  the  warrant  must  show  them. 
The  summons,  on  which  the  warrant  proceeds,  does  not  aver  them,  but  is 
in  the  same  terms  whether  the  party  be  summoned  as  a  witness  or  as  a 
person  suspected ;  and  both  the  summons  and  the  warrant  here  are  framed 
conformably  to  stat.  6  G.  4,  c.  16,  s.  33.  (6.  Hayei  was  stopped  by  thp 
court.) 

Lord  Dekman,  C.  J.  I  have  always  felt  great  doubt  in  this  case :  bat 
'^  seemF  to  me  now  that  the  defendant's  counsel  do  not  even  put  it  strongly 
enough  on  their  own  side.    The  ordering  of  a  warrant  by  the  commis- 

(a)  8m  Rwiyik  ▼.  IMtU,  S  Q.  B.  174. 
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sioner  was  a  judicial  act  done  on  certain  grounds,  such  as  might  form  the 
motive  to  him  for  any  other  decision  in  court.  There  was  a  judicial  (dera- 
tion of  his  mind  on  the  question  before  him ;  and  the  language  he  used 
does  not  alter  the  character  of  his  act.  We  often  express  ourselves,  though 
perhaps  we  ought  not,  as  granting  a  rule  nisi  in  deference  to  the  urgency 
of  counsel.  A  judge,  by  using  such  language,  cannot  divest  himself  of 
responsibility  or  of  protection.  And  his  act  is  a  protection  to  those  who 
have  pressed  for  it :  however  strong  may  be  the  language  they  have  used 
to  obtain  it,  they  are  not  liable  for  it  as  trespassers.  As  to  th6  other  point, 
the  suspicion  here  was  proved  to  be  that  of  the  parties  making  the  appli- 
cation, and  not  of  the  commissioner :  and  I  think  he  is  not  bound  to  exer- 
cise an  opinion  as  to  the  supposed  possession  of  property,  but  that,  if  he 
finds  that  a  party  before  him  ^entertains  suspicion,  the  person  on  rto^Q 
whom  it  attaches  is  <<  suspected*'  within  the  meaning  of  stat.  6  ^ 
G.  4,  c.  16,  s.  33.  It  is  not  necessary,  however,  to  enter  into  this  question 
now. 

Williams,  J.  I  am  of  the  same  opinion.  There  may  have  been  some 
'  extra  pressure  upon  the  commissioner  for  the  purpose  of  obtaining  the 
warrant ;  but  he  could  not,  therefore,  lay  aside  his  judicial  character  in 
granting  it.  That  was  his  act,  and,  whether  proceeding  on  good  reasons 
or  on  bad,  he  was  the  person  who  issued  the  warrant.  It  was  issued  in 
regular  course ;  and  neither  defendant  acted  in  furthering  the  caption. 
The  case,  therefore,  is  not  like  those  in  which  an  attorney  has  stepped  out 
of  the  line  of  his  duty  for  such  a  purpose,  and  caused  some  other  person 
to  do  an  illegal  act,  and  has  therefore  been  held  liable  in  trespass,  all  parties 
concerned  being,  in  such  an  action,  principals.  As  to  the  other  point,  I 
doubt  whether  it  be  material  that  the  commissioner  should  have  entertained 
suspicion.  How  should  he  do  so,  except  from  information  laid  before 
him  ?  I  think  the  party  giving  the  information  must  be  the  one  contem- 
'  plated  by  the  statute  as  suspecting.  The  commissioner  can  have  no  sus- 
picion independently  of  other  persons. 

Coleridge,  J.(a)  On  the  general  issue  I  am  of  opinion  that  the  defend- 
ants were  not  trespassers.  They  took  no  part  in  executing  the  warrant. 
They  used  some  urgency  before  it  issued :  but  still  the  issuing  it  was  a 
judicial  act  of  the  commissioner,  and  must  *be  deemed  exclusively  r*Q^i 
his,  whatever  may  have  been  said  by  other  persons  at  the  time.  ^ 
The  other  question  is  simply  whether  the  special  pleas  were  proved,  not 
whether  they  were  good.  There  was  only  one  allegation  not  made  out ; 
and  that,  if  not  necessary  to  be  made,  was  not  necessary  to  be  proved. 
And  I  think  that,  under  sect.  33,  it  is  not  requisite  that  the  commissioner 
should  have  entertained  suspicion.  In  statutes,  the  rule  «  nojcitur  a  sociis'' 
applies.  The  words,  in  this  clause,  are,  «to  summon''  c«any  person 
known  or  suspected  to  have,"  &c.  The  knowledge,  there,  must  be  judi- 
cial knowledge ;  and  the  commissioner  cannot  judicially  know  whether  a 

(a)  Throe  judgM  only  weM  priwnt 
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man  has  goods  in  his  possession  or  not  until  he  has  had  parties  before  him. 
The  knowledge  required,  therefore,  is  not  his :  then  why  should  he  be  the 
party  suspecting  ?     The  suspicion  must  be  that  of  a  person  applying  to 
him :  and  an  allegation  that  the  commissioner  suspected  is  unnecessary. 
Rule  absolute,  in  each  case,  to  enter  verdict  for  defendant 


The  QUEEN  against  The  Inhabitants  of  the  Borough  of  NEW  SARUM. 

A  borough,  incorporated  by  charter  with  a  non-intromittant  claaae,  was  enlarged,  under  atata. 
2  &  3  W.  4,  c  64,  8.  35,  and  5  dt  6  W.  4,  c.  76,  s.  7,  by  the  addition  of  a  pariah  in  the 
aame  county,  containing  a  bridge,  which,  until  that  time,  the  county  had  repaired.  Thfera 
waa  no  evidence  that  the  borough  had  been  uaed  to  maintain  any  bridgea. 

Htldf  that  the  transfer  of  the  new  diatrict  did  not  render  the  borough  liable  to  repair  the  bridge 

Indictbcent  for  non-repair  of  a  bridge.  The  first  count  stated  that,  on 
1st  November,  6  Vict.,  there  was,  and  from  thence  hitherto  hath  been,  and 
*9421  ^^'^  ^^'  ^  "^^^^rtain  common  and  public  bridge  commonly  called 
Harcourt's  Bridge,  situate,  lying  and  being  wholly  within  a  certain 
town  corporate  in  the  county  of  Wilts,  known  by  the  name  of  the  borough 
of  New  Sarum,  in  which  said  town  corporate  during  all  the  time  aforesaid 
there  was  and  still  is  a  body  politic  and  corporate,  known  by  the  name 
of  the  Mayor,  aldermen  and  burgesses  of  the  borough  of  New  Sarum. 
And  that  the  said  bridge  before  and  during  all  the  time  aforesaid  was,  and 
at  this  present  time  is,  situate  in  the  queen's  common  highway  in  the  afore- 
said town  corporate,  the  said  borough  of  New  Sarum  in  the  county  afore* 
said,  being  a  common  highway  for  all  the  liege  subjects,  &c.,  on  foot  and 
with  their  horses,  coaches,  carts  and  other  carriages,  to  go,  return,  &c. 
And  that  the  said  bridge,  and  also  a  certain  part  of  the  queen's  common 
and  public  highway,  used,  &c.,  (alleging  same  user  as  of  the  bridge,)  also 
situate,  &c.,  within  the  said  town  corporate,  the  said  borough  of  N.  S.,  in 
the  county  aforesaid,  and  adjoining  to  the  south  end  of  the  said  bridge, 
continuing  from  the  same  end  of  the  said  bridge  for  the  space  of  100  yards, 
on  the  said  1st  day,  &c.  (alleging  non-repair  in  the  usual  form.)  And  that 
the  inhabitants  of  the  said  town  corporate,  the  said  borough  of  N.  S.,  ought 
during  the  time  aforesaid  to  have  repaired  and  amended,  and  still  ought  to 
repair  and  amend,  the  said  bridge  and  the  said  part  of  the  said  highway 
at  the  south  end  thereof,  when  and  so  often  as  it  should  and  shall  be 
necessary,  according  to  the  form  of  the  statute  in  such  case  made  and 
provided. 

2d  count.    Same  as  the  first,  except  that  it  omitted  to  aver  the  existence 

of  a  body  corporate,  and  mentioned  New  Sarum  as  a  borough  only,  and 

*9431     ^^^  ^  ^  *town  corporate.     3d  count.     Same  as  the  first,  only 

omitting  the  name  of  the  bridge.    4th  count.    Same  as  the  second, 

mij  omitting  the  name  of  the  bridge. 

The  indictment  was  removed  into  this  court ;  and  the  defendants  pleaded 
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not  guilty.  On  the  trial,  at  the  Wiltshire  spring  assizes,  1844,  a  special 
▼erdict  was  found,  the  material  parts  of  which  are  as  follows. 

That  the  city  of  New  Sarum,  which  is  also  a  borough  in  the  said  county 
of  Wilts,  was  originally  incorporated  by  a  charter  of  King  Henry  III., 
and  consisted  of  three  parishes,  yiz.  St.  Thomas,  St.  Edmund  and  St.  Mar- 
tin. That  certain  charters  were  subsequently  granted  to  the  inhabitants 
of  the  said  city  by  the  name  of  the  mayor  and  commonalty  of  the  city  of 
New  Sarum  in  the  county  of  Wilts,  by  King  James  I.,  a.  d.  1611 ;  by 
King  Charles  I.,  a.  d.  1630 ;  and  by  King  Charles  XL,  a.  d.  1675.  That, 
by  the  said  charter  of  James  I.,  the  mayor,  recorder,  and  ten  aldermen  were 
appointed  justices  of  the  king  to  keep  the  peace  within  the  city  of  New 
Sarum,  except  in  the  Guildhall  of  the  city  aforesaid  in  the  time  of  the  ses- 
sions of  the  peace  there  to  be  held  for  the  close  of  the  canons  of  the  said 
city :  and  that  in  such  last-mentioned  three  charters  respectively  there  are 
contained  the  following  words,  viz. :  «  And  that  the  justices  of  the  peace 
of  us,  our  heirs  and  successors,  in  the  county  of  Wilts  aforesaid,  or  any 
of  them,  hereafter,  within  the  city  aforesaid  or  liberties  thereof,  shall  not 
in  any  manner  intermeddle,  nor  have  or  exercise  any  jurisdiction  of  any 
causes,  things  or  matters  whatsoever  which  to  the  justices  of  the  peace  of 
the  city  of  New  Sarum  aforesaid,  by  virtue  of  these  our  letters  patent,  be- 
long or  in  anywise  appertain  ;  so  *that  the  justices  of  the  said  city,"  r^QAA 
&c. ;  (city  justices  not  to  act  as  justices  within  ther  close.)  ^ 

That,  by  an  act  of  2  &  3  W.  4,(a)  entitled,  &c.,  certain  parts  of  the 
parishes  of  Fisherton  Anger  and  Milford  in  the  county  of  Wilts  were,  as 
to  the  election  of  members  to  serve  in  parliament,  included  within  the 
limi's  of  the  said  city  of  New  Sarum  in  the  schedule  to  the  said  act(&) 
called  «  Salisbury,"  in  addition  to  the  said  three  parishes  of  St.  Thomas, 
St.  Edmund  and  St.  Martin.  That,  by  an  act,  «lc.,  5  &  6  W.  4,(c)  the 
metes  and  bounds  of  the  city  and  borough  of  New  Sarum,  which  is  named 
in  the  first  section  of  schedule  (A.)  to  the  said  act  annexed,  were  declared 
for  the  purposes  of  that  act  to  be  the  same  as  the  limits  settled  and  de- 
scribed by  the  said  last  herein  beforementioned  act.  And  that  King  Wil- 
liam IV.,  by  his  letters  patent,  &c.,  bearing  date,  &c.,  (6  W.  4,)  granted 
a  separate  court  of  quarter  sessions  to  the  said  borough  of  New  Sarum. 

That  the  said  bridge  called  Harcourt's  Bridge  is  a  common  and  public 
bridge,  situate,  lying  and  being  wholly  within  the  said  parish  of  Fisherton 
Anger  in  the  Queen's  common  highway  there,  and  used  by  all  the  liege 
subjects,  &c.,  (stating  user  as  in  the  indictment.)  And  that,  before  and 
at  the  time  of  the  passing  of  the  said  last-mentioned  statute,  the  whole  of 
the  said  parish  of  Fisherton  Anger  was  without  the  boundaries  of  the  said 
city  and  borough  of  New  Sarum ;  and  that  the  same  bridge,  and  also  a 
certain  part  of  the  Queen's  common  and  public  highway  adjoining  to  the 
south  end  thereof,  and  continuing  from  the  end  of  the  said  bridge  for  the 

(a)  Stat  2  &  3  W.  4,  c.  64.  (b)  Sched.  (0.)  88.    See  eect  36. 

(e)  StaL  6  A  6  W. 4,  e.  76,  g.  7, and  Scbed.  ( A.)  1. 1. 
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*Q451  *®P*^^  ^f  10^  yards,  are  situate  wholly  within  that  part  of  the 
said  parish  of  Fisherton  Anger  which  is  included  within  the  limits 
of  the  said  borough  of  New  Sarum  by  the  said  last-mentioned  statute. 
That  the  borough  of  New  Sarum  is  not  a  county  of  itself,  lliat  the  said 
bridge  called  Harcourt's  Bridge  is  an  ancient  bridge ;  and  that,  before 
and  until  the  passing  of  the  said  last-mentioned  statute,  the  said  bridge, 
and  ^he  said  part  of  the  said  highway  adjoining  to  the  south  end  thereof, 
^  .  e  always  been  repaired  by  and  at  the  expense  of  the  said  county  of 
Wilts,  and  that  no  other  person  has  repaired  the  same ;  and*that  since  the 
passing  of  the  said  last-mentioned  statute  the  same  have  not  been  repaired. 
The  verdict  then  stated  that  the  said  bridge,  and  the  said  part  of  the 
said  highway,  &c.,  on,  &c.,  and  continually,  &c.,  were  and  still  are  very 
ruinous,  &c.,  (as  alleged  in  the  indictment.)  But  whether,  &c.,  (the  usual 
formal  conclusion.) 

The  special  verdict  was  argued  in  last  Easter  term.(a) 
Cockbumj  for  the  crown.  By  the  law  as  it  stood  before  the  late  statutes, 
New  Sarum  would  have  been  liable  to  the  repair,  when  the  district  con- 
taining the  bridge  was  annexed  to  it ;  Regina  v.  Justices  of  St,  Peter^s  in 
York,  2  Ld.  Ray.  1249 ;  Rex  v.  JVbrtoicA,  1  Stra.  177,  [Lord  Den- 
man,  C.  J.  In  each  of  those  cases  the  place  held  liable  was  the  county 
of  a  city :  but  how  can  a  borough,  merely  as  such,  be  liable  to  repair  of 
bridges  ?  Williams,  J.  A  county  is  liable  prima  facie ;  a  borough  or 
township  only  by  immemorial  usage.  Patteson,  J.  The  special  ver- 
itQAQI  ^^^^  ^^^  °^^  *show  that  the  inhabitants  of  New  Sarum  are  liable 
to  repair  any  bridge.  Wightman,  J.  Nor  does  the  indictment 
allege  it.]  The  Statute  of  Bridges,  22  H.  8,  c.  5,  s.  3,  shows  that  towns 
corporate  may  be  liable.  [Lord  Denman,  C,  J.  Only  that  they  may  be 
so.]  By  Stat.  5  &  6  W.  4,  c.  76,  s.  Ill,  boroughs  to  which  the  crown 
grants  a  separate  court  of  quarter  sessions  are  exempted  from  the  juris- 
diction of  the  county  justices ;  and,  by  sect.  112,  the  county  justices  are 
no  longer  to  assess  property  in  such  borough  to  any  county  rate,  but  such 
borough  is  to  be  wholly  free  and  discharged  from  contributing  to  «'  any 
rate  or  assessment  of  any  kind  of  and  for  the  county"  <'  otherwise  than 
is"  in  that  act  ^<  after  provided ;"  which  exception  refers  to  the  enactment 
in  sect.  113  as  to  expenses  of  prosecutions.  But,  by  stat.  22  H.  8,  c.  5, 
s.  4,  when  bridges  are  in  decay,  "the  justices  of  the  peace  wiihifi  the 
shires  or  ridings  wherein  such  decayed  bridges  been  out  of  cititrs  and 
tow^ns  corporate,  and  if  it  be  within  cities  or  towns  corporate,  then  the 
justices  of  peace  within  every  such  city  or  town  corporate,"  are  i«  sum- 
mon the  constables,  or  two  inhabitants,  of  every  town  and  parish  within 
the  shire,  city,  &c.,  wherein  such  bridges  are,  and,  with  their  assent,  <<to 
tax"  "every  inhabitant  in  every  such  city,  town,  or  parish  within  the 
limits  of  their  commissions"  for  the  repair.  The  power  of  justices  in  tbb 
respect  is  confined  to  the  same  limits  by  stats,  1  stat  1  Ann.c.  18,  s.2,  * 

(a)  April  28d.    Before  Lord  Denmui,  C.  J.,  Patteton,  WiUUiiM,  and  Wigbtmaii,  Ji. 
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12  G.  2,  c.  29,  8. 1,  and  14  G.  2,  c.  33,  s.  1.  It  seems,  therefore,  that,  if 
the  repair  cannot  be  provided  for  in  the  present  case  by  justices  of  the 
borough  taxing  the  inhabitants,  the  county  justices  cannot  supply  the  de- 
feet :  if  so,  the  bridge  is  not  repairable  by  any  one.  The  fund  created 
by  Stat.  6  &  6  W.  4,  c.  76,  s.  92,  may  •reasonably  be  deemed  ap-  r*QA7 
plicable  to  purposes  which  were  answered  by  the  county  rate 
when  the  transferred  district  was  in  the  county :  and  it  is  not  reasonable 
that  the  burden  of  repairing  the  bridge  should  now  be  borne  by  the  county, 
deprived  of  aid  finom  that  district. 

Orowder,  contrii.  There  may  be  some  hardship  to  the  county  on  the  con- 
struction argued  for  by  the  defendants ;  but  the  contrary  construction  would 
impose  a  hardship  on  the  borough,  which  does  not  appear  to  have  hitherto 
repaired  any  bridges,(a)  or  to  have  exercised  any  superintendence  over  that 
in  question.  The  boundary  act,  2  &  3  W.  4,  c.  64,  was  passed  for  a  specified 
and  limited  purpose,  and  is  adopted  in  sect.  7  of  stat.  5  &  6  W.  4,  c.  76,  «  for 
the  purposes  of  this  act ;"  not,  therefore,  for  such  an  object  as  transferring 
charges  of  the  present  description  irom  one  district  to  another.  In  Regina  v. 
J7te  Justices  of  SH.  Peter^s  in  Yorky  2  Ld.  Ray.  1249,  the  district  containin^r 
the  bridge  was  annexed  before  the  statute  of  bridges.  [Lord  Denman,  C.  J . 
The  charter  does  not  appear  to  have  expressed  any  purpose  for  which  the 
annexation  was  made.]  And  the  district  added  to  was  the  county  of  a 
city.  The  last  observation  applies  also  to  Bex  v.  Jforwich^  1  Stra.  177. 
The  enlargement  of  the  borough  here  could  not  make  its  inhabitants  liable 
unless  there  had  been  an  obligation  upon  them  to  repair  bridges  before 
stat.  22  H.  8,  c.  5 :  and  the  verdict  negatives  that  obligation,  by  showing 
that  the  repairs  have  always  been  done  by  the  county.  No  argument  can 
be  drawn  from  sects.  Ill  and  112  of  stat.  5  &  6  W.  4,  c.  76.  The 
•latter  clause  (in  which  the  words  "  otherwise  than  is  hereinafter  t^^aq 
provided"  refer  to  sect.  117)  contemplates  the  case  of  a  borough  ^ 
which,  before  the  statute,  was  wholly  or  in  part  subject  to  county  rate  and 
to  the  jurisdiction  of  county  justices.  (6)  The  borough  of  New  Sarum  has 
no  fund  appropriated  by  law  to  these  repairs.  Sect.  92  does  not  authorize 
any  payment  for  them  out  of  the  borough  fund  ;  and  the  borough  rate,  by 
that  section,  is  applicable  only  « to  all  purposes  to  which  before  the  passing 
of  this  act  a  borough  rate  or  county  rate  was  by  law  applicable  in  such 

(a)  See  lUgma  r.  Bamoldgunck,  4  Q.  B.  499. 

(6)  PftttesoD,  J.,  here  referred  to  Rawlinson'B  edition  of  the  Municipal  Corporation  Act,  p. 
207,  note  (I)  to  sect  117,  where  it  is  aaid :  «  A  question  has  been  raised  under  these  words, 
whether  a  borough,  (in  the  first  section  of  schedule  (A.)  to  this  act,)  which  has  a  separate  court 
of  quarter  sessioas,  and  which  was  not,  before  the  passing  of  the  Boundary  Act,  liable  to  the 
county  rate,  can  be  called  upon  for  any  contribution  to  the  county  rate  in  consequence  of  a  por> 
tion  of  the  adjoining  county  being  added  to  the  borough  by  the  Boundary  Act  and  by  sect.  7, 
supii :  it  seems  clear  that  it  cannot,  upon  the  express  words  of  the  above  section.  For  though 
the  part  added  may  have  previously  contributed  to  the  county  rate,  the  question  is,  whether  the 
borough,  previously  to  the  passing  of  the  Boundary  Act,  did.  There  is  no  provision  in  this  sec- 
tion for  a  separate  rate  being  made  on  the  part  added  only,  and  no  new  burden  can  be  thrown 
on  the  inhabitants  living  within  the  ok!  limits.  See  ante,  s.  1 1 2,  and  also  note  to  s.  1  of  6  dc  7 
Will.  4,  c  108." 
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borough  or  county."  It  does  not  appear  by  this  verdict  that,  before  the 
passing  of  the  act,  there  were  any  bridges  in  the  borough  repairable  by 
rate  on  the  inhabitants.  In  Beadsworth  ?.  Tarkingtofif  1  Q.  B.  782^  ^irhere 
a  borough,  (Stamford,)  consisting  of  five  parishes,  had  been  enlarged, 
under  stat.  5  &  6  W.  4,  c.  76,  s.  7,  so  as  to  comprehend  a  sixth,  a  com* 
monable  right,  anciently  enjoyed  by  the  freemen  of  the  borough  inhabiting 
and  paying  scot  and  lot,  was  claimed  as  still  belonging  to  every  «« free- 

^9491  ™^^  ^^  ^^  ^^^^  ^^^  borough  inhabiting,"  &c. ;  and  this  was  'held 
^  to  be  a  variance ;  the  court  saying :  <<  It  might  have  been  cured 
by  the  statute,  had  it  made  the  newly-defined  borough  the  same  in  legal 
contemplation  for  all  intents  and  purposes  as  the  old.  But  no  such  pro- 
vision was  cited  ;  and  we  have  thought  it  right  to  go  through  that  act  in 
quest  of  a  similar  provision,  and  we  have  not  found  one."  In  Regina  v. 
DeanCy  2  Q.  B.  96,  it  was  held,  notwithstanding  the  general  words  of  sect. 
Ill,  that  the  jurisdiction  of  county  justices  was  not  excluded  for  all  pur- 
poses from  a  borough  having  a  separate  court  of  quarter  sessions,  and  that 
these  words  applied  only  to  the  ordinary  powers  of  a  justice  of  peace,  and 
did  not  take  away  the  appeal  to  county  sessions  under  stat.  9  G.  4,  c.  61, 
s.  27. 

The  indictment  itself,  here,  does  not  state  enough  to  charge  the  borough. 
PrimS  facie  the  county  is  liable  to  repair  the  bridges  within  it:  by  pre- 
scription, towns  corporate  may  be  liable  to  repair  their  bridges ;  2  lD$t. 
700,  701.  The  statute  of  bridges,  22  H.  8,  c.  5,  enacted,  in  effect,  that 
the  repairs  of  county  bridges  should  be  done  by  the  counties,  and  that,  in 
towns  corporate  where,  at  the  time  of  the  passing  of  the  statute,  it  was 
not  known  who  ought  of  right  to  repair,  the  towns  should  do  it.  But  the 
common  law  obligation  in  the  case  of  towns  could  be  only  by  prescrip- 
tion ;  and  the  statute,  as  to  bridges  in  towns,  applies  only  to  bridges  then 
existing.  Here  the  indictment  does  not  show  any  prescriptive  iiabilitj  of 
the  borough ;  it  does  not  even  aver  that  the  bridge  in  question  is  ancient ; 
and  the  enactments  of  stat.  5  &  6  W.  4,  c.  76,  have  not  force  enough  of 
themselves  to  make  it  repairable  by  the  borough  as  under  the  statute 
*9501  *^^  bridges.  Com.  Dig.  Ckiminf  (B  2,)  states  the  general  princi- 
^  pies  of  obligation  to  repair  bridges ;  the  necessity  of  averring  a 
prescription  where  a  district  odier  than  the  county  is  chained,  and  the 
manner  in  which  it  should  be  averred,  appear  from  note  (o)  to  Rex  v. 
Stoughtany  2  Wms.  Saund.  158  h,  6th  ed. ;  Rex  v.  EcdesfieU^  1  B.  &  Aid. 
348 ;  Rex  v.  Hendon^  4  B.  &  Ad.  628 ;  and  other  authorities  cited  in  that 
note. 

Cockhurny  in  reply.  The  language  of  the  indictment  follows  that  of  the 
statute  of  bridges,  and  sufficiently  shows  the  liability.  It  is  also  borne 
out  by  the  doctrine  of  Lord  Coke,  who,  in  2  Inst.  701,  says  expressly  that, 
(( if  the  bridge  be  within  a  franchise,  those  of  the  franchise  are  to  repair 
it."  The  cases  of  Regina  v.  Justices  of  SL  Peter* s  m  Yorky  and  Rex  v. 
Jforvnch^  are  not  distinguishable  firom  this :  if  the  inhabitants  of  a  town 
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corporate  are  bound  to  repair  equally  with  those  of  a  city,  the  conse« 
quences  are  the  same  when  another  district  is  annexed.  Stat.  5  &  6  W. 
4,  c.  76,  s.  92,  authorizes  employing  the  borough  fund  in  the  maintenance 
of  <<the  borough  jail,  house  of  correction,  and  corporate  buildings;" 
these  are  mentioned  by  way  of  example  only,  and  the  authority  must  be 
taken  as  extending  to  bridges ;  otherwise  there  are  now  no  means  of  re- 
pairing the  bridges  even  in  counties  of  cities.  Bridges  are  not  mentioned 
among  the  buildings  which,  by  ttie  proviso  of  stat.  5  &  6  W.  4,  c.  76,  s.  8, 
and  by  stat.  7  W.  4,  &  1  Vict.  c.  78,  s.  41,  are  still  to  belong  to  counties 
notwithstanding  the  alteration  of  boundaries.  The  completeness  of  the 
transfer  of  jurisdiction  by  stat.  *5  &  6  W.  4,  c.  76,  sects.  7, 8,  was  r«95t 
recognised  by  this  court  in  Rex  v.  The  Justices  of  Gloucestershire^ 
4  A.  &  £.  689,  though  an  attempt  was  made  to  limit  the  effect  of  the  clauses 
by  reference  to  the  supposed  purposes  of  the  act.  CW.  adv.  vult. 

Lord  Denman,  C.  J.,  in  this  vacation,  (June  27th,)  delivered  the  ju3g- 
ment  of  the  court.  After  stating  the  nature  of  the  indictment,  his  lordship 
said: 

Upon  the  trial  of  this  indictment  a  special  verdict  was  found,  from  which 
it  appears  that  the  said  city  was  incorporated  by  three  several  charters,  in 
each  of  which  was  contained  a  non-intromittant  clause  :  moreover  that  the 
bridge  in  question,  until  the  passing  of  the  act  of  2  &3  W.  4,  c.  64,  which 
altered  the  extent  of  certain  boroughs,  was  situated  without  the  borough, 
in  the  county  of  Wilts,  and  had  been  always  repaired  thereby.  By  the 
said  act  the  said  borough  of  New  Sarum,  which  before  had  always  con- 
sisted of  three  parishes,  was  enlarged  by  the  addition  of  a  portion  of  two 
other  parishes,  (one  Fisherton  Anger,)  which  before  the  act  were  no  portion 
of  the  borough.  The  bridge  in  question,  and  the  said  one  hundred  yards 
of  highway  adjoining  thereto,  are  in  the  said  parish  of  Fisherton  Anger, 
and  part  of  the  borough.  It  further  appears  that  the  metes  and  bounds  of 
the  borough,  so  altered  by  the  said  act  of  2  &  3  W.  4,  were  adopted  by  the 
subsequent  act  of  5  &  6  W.  4,  c.  76,  sect.  l,Jbr  the  purposes  of  that  act. 
And,  as  these  statutes  are  referred  to  in  the  special  verdict,  and  were 
(especially  the  latter)  made  the  principal  matter  in  discussion,  it  may  be 
convenient  to  consider  them  first. 

*The  said  act  of  2  &  3  W.  4,  c.  64,  may  be  dismissed  with  a  r«o52 
short  notice,  inasmuch  as  it  plainly  had  no  reference  whatever  to 
a  case  like  the  present,  as  the  title  itself  imports ;  that  being  «  An  Act  to 
settle  and  describe  the  divisions  of  counties,  and  the  limits  of  cities  and 
boroughs,  in  England  and  Wales,  tn  jvo^ar  as  respects  the  election  of  mem' 
hers  to  serve  in  parliamentJ^^  It  is  obvious  that  it  had  no  reference  to  any 
thing  but  the  intended  change  in  the  representation  of  the  country.  The 
latter  act,  5  &  6  W.  4,  c.  76,  was  principally  under  consideration  before 
us.  And,  with  respect  to  this,  also,  it  seems  upon  examination  to  be  clear 
that  no  such  case  as  the  present  was  contemplated,  the  whole  statute  em- 
bracing different  objects  and  having  passed  entirely  alio  intuitu,  the  title 
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in  truth  being  sufficiently  descriptive  of  its  purpose,  which  is :  <<  An  Act 
to  provide  for  the  regulation  of  municipal  corporations  in  England  and 
Wales  f  that  is,  to  effect  a  change  in  the  constitution  of  corporate  towns, 
taking  their  limits  and  boundaries  as  thereby  provided. 

And,  in  the  first  place,  it  is  to  be  observed  that  there  is  no  direct  provi- 
sion for  the  case  before  us.  That  indeed  was  not  contended  for  in  argu- 
ment, because,  if  any  such  could  have  been  found,  there  would  have  been 
an  end  of  the  question.  Nor  do  we  think  that  it  is  provided  for  indirectlyy 
by  which  is  meant  that  there  is  no  provision  for  additional  expenditure  by 
leason  of  a  new  liability  of  this  description,  though  many  provisions  are 
made  for  other  expenses  occasioned  by  the  operation  of  the  act.  For  in- 
stance, in  sect.  24,  it  is  enacted  that  certain  trifling  expenses  incurred  by 
the  making  lists,  and  matters  connected  therewith,  shall  be  defi:ayed  oat 
*9h31  ^  ^^^  borough  fund :  by  sects.  66,  67,  the  ^compensation  to  re- 
.  tiring  officers  is  to  be  made  in  the  manner  prescribed,  and  is  also 
charged  upon  the  borough  fund :  and  even  in  the  ninety-second  section, 
which  defines  •<  the  borough  fund,"  of  what  it  is  to  be  composed  and  how 
supplied,  though  many  expenses  are  specified,  there  is  none  bearing  any 
resemblance  to  this  new  liability  arising  from  the  addition  of  a  new  dis- 
trict for  another  purpose.  Other  instances  might  be  noticed ;  but  we  shall 
be  content  with  one  more.  In  sect.  114  provision  is  made  for  payment  to 
the  treasurer  of  any  county  which  shall  have  incurred  expense  in  the  pro- 
secution, maintenance,  and  punishment,  transport  and  conveyance,  of 
offenders  committed  for  trial  to  the  assizes  of  such  county  from  boroughs 
having  a  separate  court  of  quarter  sessions,  (New  Sarum  is  one  ;)  and  that 
payment  is  to  come  fix)m  the  borough  fund. 

It  is  true  that  there  are  clauses  in  the  act  calculated  to  create  sufficient 
difficulty ;  but  whether  they  go  far  enough  to  sustain  the  argument  for  the 
prosecution  remains  to  be  considered.  And  with  this  view  it  may  not 
perhaps  be  needful  to  refer  to  more  than  the  112th  section,  because  that 
argument  substantially  was,  that,  the  borough  of  New  Sarum  being  with- 
drawn from  contribution  to  the  county  rate,  therefore  it  is  liable  to  the 
repair  of  the  bridge  in  question :  and  die  provision  is  that,  after  the  grant 
of  a  separate  court  of  quarter  sessions  of  the  peace  to  any  borough,  (New 
Sarum,  we  have  seen,  has  such,)  and  notice  thereof  to  the  clerk  of  the 
peace  of  the  county  in  which  the  borough  is  situate,  it  shall  not  be  lawful 
for  the  justices  of  the  peace  of  such  county  to  assess  any  messuages,  lands, 
tenements  or  hereditaments  within  such  borough  to  any  county  rate  there- 
*9541  ^^^  ^^  ^^  made,  but  every  part  of  such  borough  *shall  thencefor- 
ward be  wholly  free  and  discharged  from  contributing  to  any  rate 
or  assessment  of  and  for  such  county.  There  is  a  trifling  exception  to 
this,  not  material  to  be  observed  upon,  which  refers  chiefly  to  sect.  114 
before  noticed. 

Reliance  was  also  placed,  on  behalf  of  the  prosecution,  upon  the  enact- 
ment of  the  Statute  of  Bridges,  (22  H.  8,  c.  6,)  which  is  as  follows.    Afte* 


7  Adolphxts  &  Ellis^  N.  S.  954 

leciting  (s.  2)  that  in  many  parts  of  this  realm  it  cannot  be  known  and 
proved  what  hundred,  &c.,  city,  borough,  frc.,  ought  of  right  to  make 
bridges  decayed,  it  is  enacted  (s.  3)  «« that  in  every  such  case  the  said 
bridges,  if  they  be  without  city,  or  town  corporate,  shall  be  made  by  the 
inhabitants  of  the  shire  or  riding  within  the  ^ich  the  said  bridge  decayed 
shall  happen  to  be ;  and  if  it  be  within  any  city  or  town  corporate,  then  by 
the  inhabitants  of  every  such  city  or  town  corporate.*' 

It  is  material,  however,  to  consider  what  is  the  state  of  the  law  widn 
respect  to  the  repair  of  bridges.  Now  it  is  to  be  remembered  that  the 
Statute  of  Bridges  created  no  new  liabilities.  That  is  expressly  recog- 
nised by  the  learned  judges  in  the  case  of  Bex  v.  West  Bidirtg  of  York" 
sfdre,  2  East,  342,  348,  351,  (which  has  always  been  considered  a  lead- 
ing authority  upon  this  subject,)  and  indeed  follows  directly  from  the 
reading  of  Lord  Coke  himself  upon  the  said  statute :  and  accordingly  no 
indictment  has  been  sustained  before  or  since  the  statute  which  charged 
any  district  (including  a  city  and  town  corporate)  not  a  county  with  lia- 
bility to  repair  simply,  which  is  sufficient  in  the  case  of  a  county,  because 
upon  that,  as  Lord  Coke  in  his  reading  observes,  and  is  well  known,  a 
prim&  *facie  liability  is  cast.  In  the  case  of  Rex  v.  Eccksfield^  r^d^" 
1  B.  &  Aid.  348,  355,  359,  in  the  judgment  of  the  court,  it  is  said 
that  the  case  of  counties  and  bridges  within  them  is  analogous  to  that  of 
parishes  and  highways  situate  within  them :  as  to  which  it  is  familiar  law 
that  the  parish  cannot  discharge  itself  by  fixing  a  township  or  other  dis^ 
trict  within  it  without  showing  immemorial  usage  as  against  such  township 
or  district.  It  has  indeed  been  questioned,  in  the  case  of  Rex  v.  Tlie 
Inhabitants  of  the  West  Riding  of  Yorkshire^  4  B.  &  Aid.  623,  whether, 
where  a  county  sought  the  repair  of  three  hundred  feet  of  the  highway  at 
the  end  of  and  adjoining  to  a  bridge  upon  an  inferior  district,  (towns^hip 
of  Leeds,)  some  consideration  for  the  liability  of  such  district  ought  not  to 
have  been  stated  in  the  indictment.  It  was  held,  however,  that  the  state- 
ment of  immemorial  usage  was  sufficient :  but  that  such  statement  is  in 
such  case  absolutely  necessary  is  undoubted.  It  follows,  therefore,  that 
the  statement  in  the  Statute  of  Bridges,  « if  it  be  within  any  city  or  town 
corporate,  then"  to  be  made  «  by  the  inhabitants  of  every  such  city  or 
town  corporate,"  is  to  be  understood  with  the  qualification  which  we  have 
noticed,  and  that  the  borough  of  New  Sarum  never  could  have  been  liable 
by  virtue  of  that  statute,  the  repairs  having  always  been  performed  by  the 
county. 

The  question,  therefore,  is,  whether  the  statute  of  6  ft  6  W.  4,  c.  76, 
has  had  the  effect  of  changing  the  legal  ItabiUty.  That  such  a  change 
coul  J  only  be  effected  by  means  of  an  act  of  parliament,  there  can  be  no 
doubt.  That  the  act  in  question  was  passed  without  reference  to  the  case 
which  has  arisen,  and  was  wholly  unforeseen  *amongst  the  exten-  r^apjR 
sive  alterations,  entirely  of  a  different  description,  then  in  contem-  ^ 
plation,  we  have  already  had  occasion  to  observe.    It  may  be  an  incon- 
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venience  perhaps,  and  an  inconsistency,  that  the  part  of  Fisherton  Anger 
which  is  now  within  this  borough  should  be  relieved  from  all  contribution 
towards  the  county  rate,  and  that  a  bridge  situated  within  the  extended 
limits  of  the  borough  should  be  still  repaired  by  the  county,  deprived  bj 
the  effect  of  the  act  of  parliament  of  any  assistance  from  the  newly  added 
part  of  the  borough.  But  the  case  of  a  bridge  such  as  this  will  remain 
as  before,  at  least  common  to  the  borough  and  the  county :  and,  consider- 
ing that  the  inhabitants  of  the  borough  have  to  sustain  alone  the  borough 
rate,  there  would  be  some  inconvenience  in  casting  upon  them  also  the 
entire  charge  of  maintaining  the  bridge,  which,  before  the  newly  added 
part  of  the  borough,  they  only  shared  with  the  rest  of  the  county.  At  all 
events  it  seems  to  us  to  be  a  case  for  legislative  interference,  if  required, 
and  that  it  is  safer  to  allow  the  inconvenience  to  continue  than,  by  doubt- 
ful, it  may  be  somewhat  forced,  construction,  to  change  the  legal  liabilit}' 
which  before  the  passing  of  the  act  had  long  been  settled. 

Upon  the  whole  we  are  of  opinion  that  our  judgment  must  be  for  the 
defendants.  Judgment  for  defendants. 


*9bl]     *D0£  on  the  Demise  of  CLARKE  against  SMARIDGE.     Wed- 
nesday ^  Jvly  2. 

A  tenancy  from  ye«r  to  year  ao  long  aa  both  fwutiei  pleaae  ia  determinable  at  tibe  end  of  dM 
first  as  well  as  of  any  aabaequent  year,  unless,  in  creating  such  tenancy,  the  parties  use 
words  showing  that  they  contemplate  a  tenancy  for  two  years  at  least 

Therefore,  where  a  tenant,  at  the  expiration  of  a  term  of  yeara,  held  over,  and  the  landlord 
received  rent  from  him :  Huld^  that  the  landlord  might,  by  a  half  year's  notice,  require  him 
to  quit  at  the  end  of  the  first  year  after  the  term  of  years  had  expired. 

Ejectment  for  a  messuage  and  land  in  the  parish  of  Halwell,  DeTon. 
Demise,  April  13th,  1843. 

On  the  trial,  before  Patteson,  J.,  at  the  Exeter  Summer  assizes,  1844, 
the  following  fects  appeared.  The  defendant  held  of  the  lessor  of  the 
plaintiff  under  a  written  agreement  for  a  term  which  expired  at  Lady  Day, 
I842.(a)  After  that  day  he  held  over  without  any  express  agreement. 
He  paid  the  usual  rent  at  Midsummer,  which  was  accepted  by  Clarke. 
Before  Michaelmas,  1842,  Clarke  gave  the  defendant  notice  to  quit  at  Lady 
Day,  1843.  Defendant  did  not  quit  at  that  time :  and  after  that  time 
Clarke  distrained  for  balance  of  the  rent  due  at  Lady  Day,  1843.  The 
defendant's  counsel  contended  that,  by  his  continuing  to  hold  after  Lady 
Day,  1842,  a  new  tenancy  commenced,  from  year  to  year;  and  that  such 
tenancy  must  necessarily  be  for  two  years  certain.  The  learned  judge 
was  of  opinion  that  the  doctrine  of  a  tenancy  from  year  to  year  enuring  for 
two  years  at  least  did  not*  apply  to  a  holding  over  after  the  determination 
of  a  lease  for  a  year  certain :  and  he  refused  to  nonsuit  on  the  objection. 

(a)  Between  Claike  and  defendant,  dated  30th  April,  1889,  for  three  jean  fron  f5lh 
March,  1889. 
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He  told  the  jury  that  the  continuance  of  the  relation  of  landlord  and  tenant, 
oetween  Clarke  and  the  defendant,  after  Lady  Day,  1842,  was  clear  from 
the  distress ;  but  that  Clarke  was  entitled  to  recover  the  premises  after  the 
expiration  of  one  year,  unless  the  evidence  showed  an  agreement  for  a 
longer  *term  :  and  on  this  latter  question  he  left  the  case  to  the  rvq^o 
jury.(a)  Verdict  for  plaintiff.  Crowder^  in  the  ensuing  term,  '- 
obtained  a  rule  to  show  cause  why  a  nonsuit  should  not  be  entered. 

Cockbum  and  Barstaw  now  showed  cause,  and  Crowder  supported  the 
rule.  Besides  the  cases  mentioned  in  the  judgment  of  the  court,  the  fol- 
lowing authorities  were  referred  to :  Bight  dem.  Flower  v.  Darby ,  1  T.  R. 

159 ;  Jenner  v.  Cleggj  1 M.  &  Rob.  213 ;  Murgatroyd  and  Wilkes  v. , 

1  T.  R.  161;  (6)  4  Bac.  Abr.  839,  (7th  ed.,)  tit.  Leases  arid  Terms  for  years, 
(L)  3 ;  Doe  dem.  Bobinson  v.  Dobell,  I  Q.  B.  806 ;  Berrey  v.  Lindley^ 
3  Man.  &  G.  498 ;  Boe  dem.  Bree  v.  Lees,  2  W.  Bl.  1171.  The  judg- 
ment  of  the  court  makes  a  further  report  of  the  argument  unnecessary. 

Cur,  adv,  vulL 

Lord  Denman,  C.  J.,  in  the  same  vacation,  (July  9th,)  delivered  the 
judgment  of  the  court.  After  stating  the  facts,  (which  are  set  forth  ver- 
batim from  the  judgment,  p.  957,  ante,(c)  his  lordship  proceeded  : 

It  is  plain  that,  under  those  circumstances,  a  tenancy  from  year  to  year 
arose ;  and  the  question  is  whether  it  enured  for  two  years  certain  from 
Lady  Day,  1842.  Now  a  tenancy  from  year  to  year  lasts  only  so  long  as 
both  parties  please  ;  that  is,  it  is  determinable  by  either  party  at  the  end 
of  any  year,  by  giving  notice  to  quit  half  a  year  before  the  end  of  the 
year.  There  is  no  reason  why  it  should  not  be  so  determined  at  the  end 
of  the  first  year,  as  well  as  at  the  end  of  any  subsequent  year,  *un-  r«Q5Q 
less  the  parties  have  by  express  contract  prevented  such  deter- 
mination. In  the  cases  of  Jigard  v.  IRng,  Cro.  Eliz.  775 ;  Denn  dem. 
Jacklin  v.  Cartwright,  4  East,  29 ;  Bellasis  v-  Burbrkk,  1  Salk.  209,  S.  C. 
1  Ld.  Raym.  170 ;  Legg  v.  Xrudwick,  2  Salk.  414 ;  Birch  v.  Wright, 
1  T.  R.  378, 380 ;  Doe  dem.  Chadbom  v.  Green,  9  A.  &  E.  658  ;  Bexw. 
Chawton,  1  Q.  B.  247,  such  express  contract  appeared  either  by  the 
oleadings  or  the  evidence.  In  this  caso  there  is  no  such  express  contract, 
but  a  tenancy  for  two  years  at  least  is  supposed  to  be  implied  of  necessity 
by  law.  The  case  of  Bishop  v.  Howard,  2  B.  &  C.  100,  was  cited  for 
the  defendant,  some  words  which  fell  from  Lord  Tentekden  being  sup- 
posed to  be  applicable  ;  but  on  looking  at  that  case  it  vnll  be  found  that 
the  words  there  used  do  not  affect  the  present  questm  :  they  show  only 
that  by  holding  over,  and  payment  of  rent  as  rent,  a  tenancy  finom  year  to 
year  is  created ;  but  they  do  not  touch  the  question  when  that  tenancy 
may  be  determined. 

We  are  of  opinion  that  the  tenancy  fi'om  year  to  year  ?o  long  as  both 

(a)  See  Jona  y.  Sluan,  4  A.  &  E.  83S. 

(6)  Staled  in  Right  dem.  Flower  t.  Darby. 

(r)  From  «  The  defenduit  LeU*'  to  «  Lady  Da>;  HiJ  ** 
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/arties  please  is  determinable  at  the  end  of  any  year,  the  first  as  well  as 
any  subsequent  year,  unless  in  the  creation  of  the  tenancy  the  parties  use 
expressions  showing  that  they  contemplate  a  tenancy  for  two  years  at  the 
least.  Here  there  are  no  such  words :  and  the  notice  to  quit  was  there- 
fore sufficient. 

We  are  aware  that  this  decision  may  appear  at  variance  with  an  im- 
pression which  has  prevailed  in  Westminster  Hall,  and  has  perhaps  de- 
rived some  countenance  from  the  words  of  Lord  Tekterden  in  Bishop  v. 
Howardy  2  B.  &  C.  100,  though  they  were  perfectly  unnecessary  for 
*9601  *^^^  decision.  But  the  authorities,  when  examined,  certainly  do 
not  warrant  the  conclusion  that  has  been  drawn  from  them,  for  the 
reason  above  given :  and  it  would  be  absurd  in  principle,  and  even  incon- 
sistent with  the  contract,  to  hold  that  the  tenancy  exists  from  year  to  year, 
determinable  by  half  a  year's  notice  by  either  party,  and  yet  to  hold  that 
neither  can  give  such  notice  during  the  first  year.  The  rule  must  be  dis- 
charged. Rule  discharged. 


ALLEN  against  HAYWARD. 

By  a  local  aet,  (8  &  4  Vict  c.  !▼.,)  commiMionen  were  appointed  for  improving  a  naTigatioD ; 
aU  their  powers  to  be  eiecuted  by  the  majority  present  at  a  meeting  of  not  fewer  than  three. 
They  were  not  to  be  personally  liable  on  contracts  made,  or  for  damages  incarretl  in  relattoo 
to  any  thing  done  in  pursuance  of  the  act,  but  might  be  sued  in  the  name  of  their  cteii[. 
The  commissionera  at  a  meeting  duly  held.  (November  12th,)  resolved  to  accept  a  tender  for 
executing  works  in  pursuance  of  the  act ;  their  clerk  thereupon  drew  up  a  contract  aocordiiig 
to  the  tender ;  and  it  was  afterwards,  (December  4th,)  signed  by  the  contractor.  It  pur- 
ported to  be  made  by  A.,  B.  and  C,  «  bnng  three  of  the  commissioDers"  appointed  for  put- 
ting the  act  in  execution,  and  recited  the  previous  resolution ;  but  it  did  not  appear  (anle« 
as  before  mentioned)  that  the  contract  was  executed  or  sanctioned  by  the  majority  of  a  regti- 
lar  meeting. 

Hcld^  that  the  contract,  made  in  oonaequenoe  of  the  above  resolution,  was  a  contract  entrred 
into  by  the  commissioners  in  execution  of  their  office. 

And  that  they  were  Hable,  and  might  be  sued  in  the  name  of  their  clerk,  for  damage  negligenttj 
done  by  the  contractor  to  third  persons  in  execution  of  such  contract. 

The  contractor,  in  executing  [wrt  of  the  work  contracted  for,  (the  diversion  of  a  creek,)  made  a 
drain,  which,  from  a  defect  in  the  materials,  could  not  resist  water ;  and,  without  having  any 
authority  to  do  so,  he  turned  in  the  water,  which  broke  through  and  flooded  the  neighbonriog 
land.  The  drain  was  not  finished  at  the  time ;  but  it  did  not  appear  that  any  thing  further 
was  about  to  be  done  for  the  purpose  of  securing  it,  if  the  mischief  had  not  happ«'ned. 

In  an  action  on  the  case  against  the  commissioners,  (sued  My  the  clerk,)  declaration  staling  that 
they  made  the  diversion  and  executed  the  works  so  negligently  that,  in  consequence  thereof, 
and  from  no  other  cause,  the  water  broke  through  and  flooded  plaintifi^s  land : 

Htld  that,  on  the  facts  above  stated,  defendant  was  not  liable. 

When  a  party  has  tendered  a  bill  of  exception,  quare  whether  he  may,  without  abendouog 
such  bill,  apply  frt  a  new  trial  on  a  point  wholly  distinct  from  the  grounds  of  exception. 

Case,  against  the  clerk  to  the  commissioners  of  the  Dartibrd  and  CrayfonI 

Navigation,  who  were  sued  in  his  name  under  stat.  3  &  4  Vict.  c.  Iv.  (local 

♦9611     ^°^  *personal,  public,)  "for  improving  the  Dartford  and  Crayford 

Creeks  iu  the  county  of  Kent,  and  for  making  a  diversion  in  the 

line  of  lh«  said  Dartford  Creek,"  ftc. 
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The  declarati<m  stated  that  before  and  at  the  time  of  the  committing^ 
fcc.,  plaintiff  was,  and  thence  hitherto  bath  been,  &c.,  possessed  of  divers, 
to  wit,  200  acres  of  arable  land,  &c.,  and  200  acres  of  other  land,  &c. 
That  after  the  passing  of  the  said  act,  and  while  plaintiff  was  so  possessed, 
&c.,  to  wit,  on,  ftc.,  the  said  commissioners,  under  the  said  act  of  parlia- 
ment, made  a  diversion  in  the  line  of  the  said  Dartford  Creek,  and  then 
executed  divers  works  incidental  to  the  making  of  the  said  diversion ;  and 
it  then  was  the  duty  of  the  said  commissioners  to  use  and  exercise  reasona- 
ble care,  skill,  and  diligence  in  the  making  of  the  said  diversion  and  the 
execution  of  the  said  works :  yet  the  said  commissioners  did  not,  in  the 
making  of  the  said  diversion  and  the  execution  of  the  said  works,  use  ot 
exercise  reasonable  care,  skill  and  diligence,  but  on  the  contrary  thereof, 
to  wit,  on,  &c.,  **  made  the  said  diversion,  and  executed  the  said  works, 
in  so  careless,  unreasonable,  unskilful,  negligent  and  improper  a  manner, 
that,  by  reason  and  in  consequence  of  the  want  of  such  reasonable  care, 
skill  and  diligence  in  the  making  of  the  said  diversion  and  the  execution 
of  the  said  works,  and  from  no  other  cause  whatever,  heretofore,  to  wit, 
on,'*  &c.,  "  and  on  divers  other  days,"  &c.,  «  divers  great  quantities,  to 
wit,  twenty  millions  of  tons,  of  water,  flowing  in  the  line  of  the  said  diver- 
sion, and  which,  if  reasonable  care,  skill  and  diligence  had  been  used  and 
exercised  by  the  said  commissioners  in  the  making  of  the  said  diversion 
and  the  execution  of  the  said  works,  would  then  have  continued  to  flow 
in  the  said  line,  burst,  ran  *and  broke  through  the  embankment  r«Qg2 
and  sides  of,  and  from  and  out  of,  the  said  line ;  and  then  with 
great  force  and  violence  rushed  into,  over,  through  and  upon,  and  over- 
flowed, the  said  lands  of  the  plaintiff,  and  remained  and  continued  in  and 
upon  the  same  respectively  for  a  long  space  of  time,"  &c.  Averments  of 
damage. 

Pleas.  1.  Not  Guilty.  2.  That  the  said  commissioners  did  not  make 
the  said  diversion,  or  execute  the  said  works  incidental  to  the  making  of 
the  said  diversion,  or  any  part  thereof,  in  manner  and  form,  &c. :  conclu- 
sion to  the  country.     Issues  thereon. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  Kent  spring  assizes, 
1844,  the  material  facts  appeared  to  be  as  follows. 

The  ^ct  having  passed  in  June,  1840,  (a)  the  commissioners,  at  meetings 
held  in  September  and  October,  *made  arrangements  for  putting  r«Qgq 
out  the  works  to  contract ;  and,  at  a  meeting  held  on  November  12th,     ^ 

(a)  The  material  parts  of  the  dames  refened  to  in  argument  were  as  follows : 
Sect  5  provUea  for  the  holding  of  the  first  and  other  meetings  of  the  commissioners,  and 
enacts  thst,  <«  if  at  anj  such  meeting  there  shall  not  be  less  than  three  or  more  commissioners 
then  and  there  present  within  one  hour  aiker  the  time  appointed  for  such  meeting,  then  such 
meeting  shall  be  deemed  to  be  adjourned  to  the  same  day  in  the  following  week,  at  the  seme 
place  and  at  the  same  hour,  and  so  toties  quoties  until  a  sufficient  numlier  of  the  sold  commis- 
skmers  fthall  attend  at  such  meeting ;  and  no  act  of  the  said  commissioners  shall  be  valid  unless 
made  or  done  at  some  meeting  to  be  held  bj  virtue  of  this  act ;  and  all  the  powers  and  aulhori- 
ties  by  this  act  granted  to,  or  vested  in  the  said  commissioners,  shall  and  moy  fiom  time  to  time 
be  executed  by  the  nugority  of  the  said  comnussioners  pnseni  at  any  meeting  to  be  held  under 
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«g^ .  1  the  following  tender  was  made  to  them.  <<  Gentlemen, — I  *wi]l 
undertake  to  execute  the  following  works  required  for  the  improre- 
m^ent  of  the  Dartford  and  Crayford  navigation,  agreeably  to  your  plans 
and  specification,  at  the  price  herein  mentioned,  viz."  (Here  followed 
contract  prices,  and  specification  of  the  work  to  be  performed.)  «The 
whole  of  the  work  to  be  done  in  a  substantial  and  workmanlike  manner, 

tiiifl  act,  the  number  of  compiuiioneri  pronnt  at  such  meeting  not  being  leas  than  three ;"  the 
chairman,  where  votea  are  equally  divided,  to  have  a  caating  vote. 

Sect  1 1  enacts :  **  That  no  coromiaeioner  ahall  be  peraonally  liable  for  any  contracts  or  agre»' 
ments  which  he  may  enter  into  in  pursuance  of  this  act,  nor  for  the  repayment  of  any  money 
which  shall  be  borrowed  under  the  provisions  hereinafter  contained,  nor  for  any  penalties  or 
damages,  costs  or  expenses,  which  may  be  incurred  in  relation  to  any  thing  done  in  pursuance 
of  thia  act,  nor  for  any  banker,"  dec.  (exemption  irom  liability  for  accounts  and  defiralta  of 
bankers,  officers,  dec) 

Sect.  12  enacts:  «That  the  said  commissioners  shall  and  may  aue  and  be  aued  in  the  name  * 
of  their  clerk  or  treasurer  for  the  time  being,  or  of  any  of  the  said  commiasioners ;  and  no  action 
or  proceeding  which  may  be  brought  or  instituted  by  or  againat  the  aaid  commiasioneraby  virtue 
of  or  on  account  of  this  act  ahall  abate  or  be  discontinued  by  the  death,  suspension  or  removml 
of  such  clerk  or  treaaurer,  or  by  the  death  of  such  commissioner,  or  by  any  act  or  default  of 
auch  clerk,  treasurer  or  commissioner,  done  or  sufiered  without  the  direction  or  consent  of  the 
said  commissioners,  but  such  clerk,  treaaurer  or  commisaioner  ahall  always  be  deemed  plaintiff  or 
defendant  in  all  auch  actions  and  proceedings,  except  in  cases  of  actions  or  proceedings  prose- 
cuted between  the  aaid  commissioners  and  their  clerk  or  treasurer  for  the  time  being :"  farther 
enactment  that,  if  a  verdict  be  obtained  against  the  commissioners  in  the  name  of  their  cieik, 
and  the  amount  of  verdict  and  costs  not  paid  within  two  months  after  demsind,  two  josticei 
may  appoint  a  person  to  receive  the  tolls  to  the  use  of  the  party  recovering,  till  the  aaid  amount, 
with  costs,  dtc,  be  saliafied.  Proviao :  <«  That  every  clerk,  treasurer  or  commissioner  aa  afore- 
aaid,  in  wboae  name  any  action  or  proceeding  may  be  instituted  or  defended  as  hereinbetbre 
mentioned,  shall  always  be  reimbursed  out  of  the  moneys  arising  by  virtue  of  this  act  all  sach 
costs  and  expenses  as  he  shall  incur  or  ahall  become  chargeable  with  by  reason  of  his  beiog 
so  made  plaintiff  or  defendant,  and  shall  not  be  personally  answerable  or  liable  for  the  same, 
unless  such  action  or  proceeding  shall  have  arisen  in  consequence  of  his  own  wilful  n^led 
or  default,  or  have  been  instituted  or  defended  without  the  direction  or  consent  of  the  ssid 


commissioners." 


Sect  14  authorizes  and  empowers  the  commissioners,  <«for  the  purposes  aforesaid,  and  subject 
to  the  provisions  and  restrictions  of  this  act,"  among  other  things,  to  enter  upon  lands,  sppro* 
priate  such  parta  as  they  shall  think  necessary  for  improving  the  creeks  and  making  the  diver- 
aion,  dec,  cut,  dig,  dec,  remove  materials,  and  make,  construct,  dec,  feeders,  sluices,  culverts, 
draina,  dec,  and  generally  all  such  works,  dec,  for  improving  the  navigation  and  making  the 
diversion,  dec,  aa  they  may  think  expedient ;  **  and  to  do  all  such  acta,  matters  and  things  ss 
shall  or  may  from  time  to  time  be  deemed  by  the  said  commissioners  necessary  or  expedient 
for  the  purpoaes"  of  thia  act  **  or  any  of  them,  according  to  the  true  intent  and  meaning  of  this 
act,  they  the  aaid  commissioners,  their  engineers,  contractora,  agenta,  workmen  and  servaoU 
doing  as  little  damage  aa  may  be  in  the  execution  of  the  aeveral  powers  to  them  hereby  gives 
or  granted,  and  the  aaid  commissioners  making  full  aatisfaction  in  manner  hereinafter  mentiooed, 
to  all  persons  and  corporationa  intereated  in  any  landa  which  shall  be  uaed  or  injured,  for  all 
damage  to  be  by  them  auatained  in  or  by  the  execution  of  all  or  any  of  the  powers  hereby 
given  or  granted." 

Sect  75  empowers  the  commissioners  to  borrow  money  on  mortgage  of  the  tolls  and  rates 
granted  by  the  act,  and  direcla  that  **  every  such  mortgage  ahall  be  made  by  deed  ddly  stamped 
under  the  handa  and  aeala  of  three  or  more  of  the  ssid  commtsaoners,  in  the  form  or  to  the 
effect  following,  that  ia  to  aay:  By  virtue  of  an  act,"  dec,  *<we, 

of  the  commissioners  of  the  Dartford  and  Crayford  Navigation  appointed  by  virtue  of  the  and 
act,  in  conaideration  oi  the  aam  of  to  na  paid  by  of 

in  the  county  of  do  hereby  asrign  unto  the  aaid  ,  his  [her 

or  their]  executors,"  dec,  **  all  [or,  one  undivided  part  of]  the  rates  or  tolls,"  d^,  [or,  «*  eoch 
proportion,"  dec,]  « to  hold,"  dec,  «  with  a  clauae  of  redemption  on  payment  unto  the  nid 

his  [her  or  their]  executors,  of  the  said  anm  by  the  said  eommisaiooen  on 
a  day  or  daya  to  be  fixed,"  dec  ••  Of  in  guy  other  form  or  to  any  other  effect  which  ahall  be 
■Cfeed  upon  by  the  purtiaa  thereto  aa  better  adapted  to  the  cirenmatanoeai''  dee* 
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and  to  the  satisfaction  of  your  engineer,  it  being  understood  that  I  am  to 
be  allowed  75/.  per  cent,  upon  the  work  done,  as  it  proceeds.  I  am,  &c. 
Jacob  Button."  The  meeting  consisted  of  seven  commissioners :  and 
they  resolved  that  Button's  tender  should  be  accepted.  The  contract 
was  prepared  by  their  clerk,  and  was  executed,  on  December  4th,  by  the 
contractor  only. 

The  instrument  was  headed  «  Articles  of  agreement,  made  the  4th  day 
of  December,  1840,  between  John  *Tasker,  Edward  Hall,  and  John  r^ogR 
Harrison,  being  three  of  the  commissioners  nominated,"  &c.,  «  for 
putting  in  execution  an  act,"  &c.,  (reciting  the  date  and  title,)  «of  the 
one  part,  and  Jacob  Button,  of,"  &c.,  «of  the  other  part."  It  began: 
<<  Whereas  the  said  commissioners  for  putting  the  said  act  in  execution 
.have,  pursuant  to  the  directions  and  by  virtue  of  the  powers  and  authori- 
ties vested  in  them  by  the  said  act,  determined  and  resolved  that  the  said 
diversion  in  the  line  of  the  said  Dartford  Creek,  and  also  the  wharf,  and 
such  other  of  the  works  connected  therewith,  and  with  the  improvement 
of  the  said  creeks,  as  are  described  in  the  plans,"  &c.,  «  drawn  and  pre- 
pared by  Messieurs  Easton  and  Amos,  of,"  &c.,  «  engineers,  and  now 
produced  and  signed  by  the  said  parties  hereto  respectively,  shall  be  forth- 
with made  and  executed  pursuant  and  agreeably  thereto :  and  whereas  the 
said  commissioners,  (parties  hereto,)  in  pursuance  of  the  said  resolution, 
and  for  and  on  behalf  of  themselves  and  the  other  commissioners  for  put- 
ting the  said  act  in  execution,  have  contracted  and  agreed  with  the  said 
Jacob  Button  for  the  excavation  and  execution  of  the  said  works  described 
in  the  said  plans,"  &c.,  «  and  as  the  same  are  also  specified  in  the  first 
schedule  hereunder  written,  at  and  for  the  several  prices,"  &c.  (specified 
in  another  schedule.)  And,  after  other  recitals,  not  material  here,  it  was 
witnessed,  «that,  for  carrying  the  said  agreement  into  execution,  the  said 
commissioners,  parties  hereto,  on  behalf  of  themselves  and  the  said  other 
commissioners,  on  the  one  part,  and  the  said  Jacob  Button  on  the  other 
part,  mutually  declare,  contract  and  agree  as  follows.  And  first,"  &c. 
Then  followed  the  various  stipulations  of  the  *contract ;  (a)  and  it  r^gcf* 
concluded :  «<  In  witness  whereof  the  said  parties  hereto  have  here- 

(a)  Among  them  were  the  following.  **  That  he,  the  tM  Jacob  Button,  will  forthwith 
begin,  and  in  a  good,  substantial  and  workmanlike  manner,  on  or  before  the  Ist  daj  of  Jane, 
1841,  complete,  perform  and  excavate  the  said  diversion  of  the  line  of  the  said  Dartford  Creek," 
&C.,  **  and  other  works  connected  therewith,"  dec,  •*  as  the  same  are  specified,  described  or- 
referred  to  in  and  by  the  said  plans,  sections  and  specifications,  and  in  the  said  first  schedule 
hereunder  written  respectively,  including,'*  &c. :  **  the  same  to  be  done  and  executed  to  the 
satisfaction  of  the  said  James  Easton,"  (appointed  surveyor  of  the  works  by  the  comroissionerB;) 
«  or  other  the  surveyor  of  the  said  commissioners  for  the  time  being,"  to  be  testified  by  his  cer- 
tificate :  The  contractor  to  provide  machinery,  tools,  materials,  dtc.  (except  certain  articles  to 
be  found  by  the  commissioners ;)  pay  wages,  dtc ;  give  personal  attendance ;  make  satisfaction 
to  the  owners  or  occupiers  of  any  lands  which,  through  the  neglect,  omission  or  mismanage- 
ment of  the  contractor  or  persons  employed  by  him  in  the  works,  should  be  injured  by  carrying 
on  the  same,  and  to  save  harmless  and  indemnified  the  commissioners  from  all  actions,  &c., 
in  consequence  thereof.  **  And  the  said  commissioneTS,  parties  hereto,  in  consideration  of  the 
■aid  works  hereby  contracted  for  being  completed  in  manner  aforesaid,  for  themselves  and  the 
faid  other  commisnoners  for  patting  the  said  act  in  execution  promise  and  agree  with  the  said 
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unto  set  their  hands  the  day  and  year  first  above  written.  Jacob  Button." 
The  clerk  signed  as  an  attesting  witness.  It  was  objected,  on  behalf  of 
the  defendant,  that  the  commissioners,  represented  by  their  clerk,  were  not 
liable  as  the  employers  of  Button  under  this  contract,  for  that  only  three 
**9671  ^^  *them  were  parties  to  it,  whereas  seven  attended  the  meeting  at 
which  the  tender  was  accepted,  and  from  which  alone  the  authority 
for  entering  into  any  contract  emanated,  and  consequently  the  act  was  not 
done,  according  to  stat.  3  &  4  Vict.  c.  Iv.,  s.  5,  <<by  the  majority  of  the 
said  commissioners  present  at  any  meeting"  held  under  that  statute.  It 
was  further  objected  that  the  contract  did  not  purport  to  be  executed  by 
the  three  commissioners  on  behalf  of  the  body  at  large. 

It  was  also  contended,  for  the  defendants,  that,  supposing  the  contract 
well  made,  the  commissioners  were  not  liable  for  the  act  of  Button,  for 
that  he  was  not  their  servant,  but  a  contractor,  independent  of  them  in  his 
proceedings,  and  not  contrcdlable  by  them,  although  they  might  maintain 
an  action  against  him  if  he  did  any  thing  in  violation  of  his  contract. 
Bapson  v.  CubUt^  9  M.  &  W.  710,  was  cited.  On  this,  and  the  points 
before  stated,  leave  was  reserved  to  move  for  a  nonsuit. 

As  to  the  cause  of  damage,  the  evidence  was,  that  a  creek  or  drain  was 
made  in  execution  of  the  contract,  with  a  bank  constructed,  in  part,  of 
faulty  materials.  While  it  was  thus  imperfect,  and  before  it  had  been 
raised  to  its  intended  height,  the  water  was  let  in  by  Button  the  contractor. 
It  penetrated  the  bank,  and  did  the  mischief  complained  of.  The  com- 
missioners had  given  no  direction  for  letting  in  the  water ;  nor  was  Button 
warranted  in  doing  it  by  his  general  authority  as  the  contractor.  It  ^as 
stated  in  evidence  that  the  bank,  at  the  time  in  question,  was  capable  of 
being  secured,  by  means  of  a  cess  or  foreland,  so  as  to  resist  the  water. 
i^Q^o-i  The  defendant's  counsel  objected  that  the  proof  *did  not  support 
the  declaration,  the  complaint  there  being  that  the  mischief  resulted 
from  the  negligent  execution  of  the  works,  whereas  the  real  cause  ap- 
peared to  be  the  untimely  admission  of  the  water.  Lord  Denman,  C.  J., 
in  summing  up,  told  the  jury  that,  unless  the  damage  was  done  in  the 
execution  of  Button's  contract,  the  commissioners  were  not  liable  for  bis 
act ;  that  there  would  be  want  of  care  or  skill  in  not  making  the  bank 
strong  enough ;  but  that,  if  the  injury  was  caused  by  Button's  unauthorized 
introduction  of  the  water  at  an  improper  time,  that  was  not  an  act  of  the 
commissioners,  nor  were  they  liable  for  the  consequence.    If,  in  the  opi- 

J.  Button,  his  execatora,"  &&,  *«  that,  the  said  J.  B.,  his  executors,*'  &c,  "duly  executing  sod 
performing  all  and  every  the  covenants  and  agreements  on  his  and  their  part  her^n  contained, 
they  the  said  commissioners  shall  and  will  pay  or  cause  to  he  paid  to  J.  B.,  his  executors," 
&.C.,  2396/.  1 9(.  Id,  (subject  to  certain  deductions)  •*  in  manner  following,"  &c.  There  wu 
a  stipulated  penalty  for  delay ;  and  in  case  of  deviation  from  the  plans  (such  deviation  beinf 
certi6ed  by  the  surveyor)  the  commissioners  reserved  to  themselves  power  to  complete  the  de- 
fective work  according  to  the  plans,  and  retain  the  expenses  (in  addition  to  the  penalty  for 
delay)  out  of  the  sum  payable  to  the  contractor  as  above  stated ;  the  deficiency,  if  any,  to  bs 
made  up  by  the  contractor. 

A  proviso  noticed  in  the  judgment  of  the  court  (p.  975,  976,  puat)  need  not  be  lartber 
•tated,  for  the  reasons  there  given. 
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nion  of  the  jury,  Button's  negligent  or  unskilful  execution  of  his  contract 
caused  the  injury ,  then  the  plamtiff  had  (subject  to  the  points  reserved)  a 
right  to  recover. 

The  jury  found  for  the  plaintiff.  Lord  Denman,  C.  J.,  reserved  leave 
to  move  for  a  nonsuit  on  the  points  reserved.  A  bill  of  exceptions  was  also 
tendered  for  the  purpose  of  raising  the  question  whether,  assuming  Button 
to  have  caused  the  injury  by  negligent  execution  of  a  contract  between 
him  and  the  commissioners,  they,  being  a  body  executing  public  functions, 
were  liable  to  an  action  under  stat.  3  &  4  Vict.  c.  Iv.,  ss.  11  and  12.  (a) 

*Sir  F.  Thesiger^  Solicitor-General,  in  the  ensuing  term,  (April  rvngg 
18th,  1844,)  moved  for  a  rule  to  show  cause  why  a  nonsuit  should 
not  be  entered  on  the  points  reserved,  or  a  new  trial  had  on  the  ground 
that  the  verdict  was  against  evidence  on  the  point  left  to  the  jury  as  above 
stated.  He  argued  that  the  pendency  of  a  bill  of  exceptions  did  not 
prevent  making  such  a  motion  on  points  entirely  unconnected  with  the 
ground  of  exception,  no  direction  or  proceeding  of  the  judge  being  dis- 
puted on  this  application :  and  be  referred  to  a  case  in  the  Exchequer, 
The  Mtomey- General  v..  Candy ^  {^)^^  which  Sir  T.  WUde^  under  similar 
circumstances,  had  moved  for  a  new  trial  without  abandoning  a  bill  of  ex- 
ceptions previously  tendered.  [Patteson,  J.,  referred  to  Pirn  v.  Curell, 
6  M.  &  W.  234,  267.] 

The  court  (c)  granted  a  rule  nisi,  reserving  for  consideration  the  course 
to  be  adopted  if  the  Solicitor-General  should  ultimately  wish  to  press  his 
bill  of  exceptions,  {d)    In  last  Easter  term,  {e) 

Channell,  Serjt.,  Sheej  Serjt.,  and  Wordsworth^  showed  cause.  As  to 
the  first  point,  it  would  be  hard  if  the  commissioners,  having  caused  the 
mischief,  could  protect  themselves  by  alleging  their  own  neglect  of  an  ob- 
servance prescribed  merely  for  their  internal  regulation.  But  the  resolu- 
tion to  accept  the  tender  was  passed  unanimously  by  a  meeting  of  seven ; 
the  works  *were  performed  by  the  contractor  in  pursuance  of  the  r*o7A 
contract ;  and  it  is  clear  that  the  commissioners  adopted  the  un- 
dertaking :  their  omission  to  execute  a  formal  agreement  cannot  be  mate- 
rial, especiaUy  against  a  stranger  complaining  of  an  injury.  Such  a  form 
could  be  requisite  only  for  better  security  to  the  commissioners,  and  not 
to  confirm  their  previous  resolution.     The  words  of  sect.  5,  «  no  act  of 

(a)  This  question  was  also  raised  on  a  previous  trial  of  the  canse,  before  Lord  Abinger,  at 
the  summer  assizes,  1842,  when  Hall  v.  Smithy  8  Biug.  156,  and  Sutton  v.  Clarke,  6  TaunL 
29,  were  cited :  and  the  Lord  Chief  Baron  held  that  the  case  was  governed  by  those,  and  that 
the  oommiasioners,  not  beii.g  charged  with  any  penonal  negligence  or  default,  were  not  subjected 
to  this  action  by  stat.  3  &  4  Vict  c  W.,  s.  12.  A  rule  nisi  was  obtained  for  a  new  trial;  and 
the  case  was  argued  in  Michaelmas  vacation,  (December  6th,)  1848,  before  Lord  Denman,  C.  J., 
Patteeon,  Vl^illiams,  and  Coleridge,  Js^  when  Piatt  and  Peacock  showed  cause  against  the  rule, 
and  Cbmnnell,  Serjt.,  Shee,  Serjt,  and  Wordsworth  were  heard  in  support  of  it  Rule  absolute 
lor  a  new  trial    The  cause  was  tried  again  as  staled  in  the  text;  p.  962,  antd. 

(6)  Not  reported. 

(c>  Lord  Denman,  C.  J^  Patteson,  and  Wightman,  Js. 

(^d)  The  poin^  was  never  further  discussed. 

(c)  April  24tk.     Before  Lord  Denman,  C.  J.,  Patteioii,  Williain^  and  Wightman,  Ja. 
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the  said  con^missioDars  shall  be  validy"  &c.^  do  not  necessarily  apply  to 
the  act  of  entering  into  a  contract  in  pursuance  of  their  resolution  ;  there 
are  many  acts  to  be  done  under  the  statute  (as  those  authorized  by  sect. 
14)  which,  by  their  nature,  cannot  the  done  according  to  sect.  5.  And, 
further,  it  is  not  deaor  that  the  three  commissioners  who  appear  to  ha?e 
made  his  contract  were  not  the  majority  of  a  meeting  distinct  fiom  that  by 
which  the  resolution  was  passed.  At  any  rate,  4bere  was  no  necessity 
that  the  contract  should  purport  to  be  made  on  behalf  of  the  whole  body: 
the  form  of  mortgage,  ^prescribed  by  sect.  75,  contains  no  such  recital. 

Rapson  ▼.  Cubiity  9  M.  &  W.  710,  is  not  in  point.  There  the  defend- 
ant was  a  builder,  employed  to  make  improvements  in  a  club-house;  and 
the  person  who  caused  the  injury  was  a  sub^contractor,  executing  an  in- 
dependent portion  of  work  upon  the  building ;  and  this  was  the  ground 
of  decision.  Here  the  contractor  was  a  person  employed  by  the  defend- 
ants  in  their  work,  and  under  their  immediate  direction ;  and  it  is  not  ne- 
cessary, in  an  action  of  tort,  to  show  that  the  contract  between  them  esta- 
blished a  strict  relation  of  master  and  servant.  And  further,  this  case 
*971 1  ^^^^^  within  the  rule  suggested  by  *LrrTLEDALE,  J.,  in  Laugher 
V.  Pointer^  5  B.  &  G.  547,  560,  and  sanctioned  by  the  judgment 
of  the  Court  of  Exchequer  in  Quarman  v.  Burnett^  6  M.  &  W.  499, 510, 
that  «  where  a  man  is  in  possession  of  fixed  property  he  must  take  care 
that  his  property  is  so  used  and  managed  that  other  persons  are  not  in- 
jured, and  that,  whether  his  property  be  managed  by  his  own  immediate 
servants  or  by  contractors  or  their  servants." 

As  to  the  last  objection,  the  evidence  clearly  showed  that,  whenever  the 
water  was  let  in,  the  same  consequence  would  have  resulted  firom  the  im- 
proper construction  of  the  bank.  The  jury  have  found,  in  effect,  that  the 
injury  did  result  from  that  cause ;  and  there  was  ground  for  their  so  find- 
ing. The  declaration,  therefore,  is  borne  out.  And  the  allegation  of 
negligence  <<  in  the  making  of  the  said  diversion"  will  apply  both  to  con- 
structing the  bank  and  to  admitting  the  water. 

Peacocky  contri.  First :  without  proof  of  the  contract,  there  was  no 
evidence  that  the  works  were  carried  on  under  the  authority  of  the  com- 
missioners as  a  body ;  by  stat.  3  &  4  Vict.  c.  Iv.,  ss.  11,  12,  it  was  essen- 
tial to  the  maintenance  of  an  action  against  the  present  defendant  that  the 
works  should  have  been  so  carried  on ;  and,  therefore,  it  was  indispensably 
necessary  to  prove  that  the  contract  was  in  all  respects  legally  executed. 
The  evidence  here  shows  a  resolution,  by  a  competent  body  of  commis- 
sioners, to  make  a  contract,  but  no  actual  consent  of  such  a  body  to  the 
contract  which  was  made.  This  objection  applies  also  to  the  argument  as  to 
*Q721  ^^^  capacity  in  which  Button  was  acting  *for  the  commissioners. 
All  the  authority  which  they  derive  from  sect.  14  to  do  the  acts 
there  mentioned  is  subject  to  the  provisions  of  the  statute ;  and,  to  con- 
nect Button  with  them  in  doing  any  such  act,  it  must  appear  that  he  was 
Jegally  their  agent.    No  argument  can  be  drawn  from  the  cases  in  whicL 
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persons  have  been  held  liable  as  occupiers  of  land  for  acts  done  upon  lU 
because  the  declaration  here  does  not  charge  them  93  possessing  land : 
they  are  charged  only  as  doing  certain  works  in  the  execution  of  powers 
given  by  sect.  14 ;  and  it  must  be  shown  that,  in  point  of  fact,  these 
woiks  were  done  by  them  through  the  medium  of  the  contractor. 

But,  supposing  that  Button  had  an  authority  from  the  commissioners, 
the  question  still  is,  what  he  was  authorized  to  do ;  and  clearly  he  was  not 
authorized  to  let  in  the  water.  However  defective  the  bank  might  have 
been,  no  mischief  would  have  happened  but  for  the  admission  of  the 
water :  that,  and  not  the  negligent  construction  of  the  bank,  was  the  cause 
of  injury  to  which  the  declaration  applies :  and  the  commissioners,  nqt 
having  given  any  sanction  to  it,  are  no  more  liable  for  the  misfeasance  of 
Button  in  this  respect  than  they  would  have  been  for  the  same  act  done  by 
a  mere  stranger.  Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  in  this  vacation,  (June  27th,)  delivered  the  judg- 
ment of  the  court. 

This  cause,  tried  before  me  at  the  Lent  assizes  for  Kent  in  1844,  pre- 
sented  some  difficult  questions. 

A  rule  was  obtained  for  a  nonsuit  because  the  action  was  not  properly 
brought  against  the  clerk  to  the  ^commissionei^s.  The  twelfth  r«Q7q 
clause  requiring  the  clerk  to  be  made  a  party  in  respect  to  acts 
of  the  commissioners,  merely  enacts  that  they  «  shall  and  may"  <<  be  sued 
in  the  name  of  their  clerk."  No  description  is  given  of  the  nature  6[ 
their  acts  for  which  he  is  to  be  sued.  But  it  was  argued  that  they  must 
be  such  as  are  performed  by  them  in  execution  of  their  powers ;  and  then 
recourse  was  had  to  sect.  5,  which  enacts  that  no  act  of  the  commissioners 
shall  be  valid  unless  done  at  some  meeting  of  the  commissioners,  not  less 
than  three  Being  present.  Now  the  thing  done  of  which  the  plaintiff 
complained  grew  out  of  the  execution  of  a  contract  thus  proved  by  th€ 
witnesses.  The  secretary  to  the  company  stated  some  proceedings  of 
the  company  in  September,  October,  and  November ;  a  resolution  that  their 
engineer  should  make  specifications  with  a  view  to  a  contract ;  that  Button 
should  be  written  to  on  the  subject ;  that  Button's  tender  should  be  ac- 
cepted. The  contract  was  prepared  by  the  witness,  (no  doubt  from  au- 
thority, though  he  did  not  recollect  how  given :)  he  was  the  subscribing 
witness  to  its  subsequent  execution  by  Button.  At  the  meeting  where  the 
resolution  for  accepting  the  tender  passed,  seven  commissioners  were  pre- 
sent :  three  only  were  named  in  the  contract  as  parties  to  it ;  and  by  none 
of  these  was  it  executed.  The  work  was  done  by  Button  under  this  con- 
tract; and  there  was  no  other.  For  want  of  signing  the  contract,  it  was 
argued  that  the  commissioners  were  not  liable  in  that  character  for  any 
thing  done  under  it,  and  consequently  could  not  be  sued  by  their  clerk : 
but  we  are  of  opinion  that  the  contract  so  agreed  upon  by  the  majority  at 
a  regular  meeting  was  made  in  execution  of  their  office,  and  that  r^gfA 
work  done  under  that  contract  may  be  woric  *done  by  them  as 
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commissioners ;  so  that  the  defendant  may  be  properly  sued  as  their  repre- 
sentative, assuming  that,  in  other  respects,  they  are  liable. 

The  grievance  was  the  overflowing  of  the  plaintiff's  orchard  by  drains 
imperfectly  made.  A  bank,  placed  at  first  too  close  to  an  extensive  exca 
vation,  had  been  moved  backward,  but  was  re-erected  of  insufficient  mate- 
rials there  found.  Water  was  prematurely  admitted,  which  sunk  the  bank 
anH  ,ent  over  it  into  the  plaintiff's  land.  If  a  proper  cess  had  been 
*  ude,  the  water  might  have  passed  away  without  injury  to  the  plaintiff. 
All  this  was  done  by  Button,  ibe  contractor ;  and  the  defendants  contended 
that  it  was  not  in  execution  of  the  works  contracted  for.  I  directed  the 
jury  that  the  defendant  could  not  be  liable  unless  the  damage  was  done 
in  execution  of  the  contract ;  stating  my  opinion  that  there  would  be  want 
of  skill  or  care  in  being  taken  by  surprise  by  a  bad  vein  of  soil,  and  not 
making  the  bank  sufficiently  strong  to  resist  the  water ;  but  that,  if  the 
improper  introduction  by  Button  of  the  water  had  caused  the  injury,  that 
was  not  done  by  their  authority,  and  they  were  not  liable  in  this  action. 
<  The  jury  found  for  the  plaintiff;  and  it  now  seems  to  us  that,  if  the  bank 
was  in  itself  insufficient  and  unskilfully  constructed,  the  maker  of  it  is 
liable  for  damage,  though  that  may  have  been  directly  caused  by  some- 
thing wrong  proceeding  from  another ;  and  hence,  that,  if  the  coromis* 
sioners  constructed  a  weak  and  dangerous  bank,  they  would  be  liable  for 
the  damage  done  by  water  improperly  let  in,  whether  by  their  servant  or 
by  a  stranger,  or  by  some  natural  accident. 

Supposing  this  to  be  true,  we  are  then  brought  to  the  question  whether 
4ig^g1  the  commissioners  are  responsible  *for  this  ill  construction ;  whe- 
ther the  contractor  is  to  be  regarded  as  their  servant,  so  that  they 
may  be  called  the  makers  of  this  work  by  his  agency.  On  a  careful  re- 
ference to  Laugher  v.  Pointer,  5  B.  &  C.  547,  in  which  the  (pinions  deli- 
vered by  Lord  Tenterden  and  Littledale,  J.,  must  be  taken  to  laj 
down  the  correct  law,  Randleson  v.  Murray,  8  A.  &  E.  109 ;  Quarman  v. 
Burnett,  6  M.  &  W.  499  ;  MUligan  v.  Wedge,  12  A.  &  E.  737 ;  and  Rap- 
son  V.  Cubitt,  9  M.  &  W.  710,  it  seems  perfectly  clear  that  in  an  ordinary 
case  the  contractor  to  do  works  of  this  description  is  not  to  be  considered 
as  a  servant,  but  a  person  carrying  on  an  independent  business,  such  as 
the  commissioners  were  fully  justified  in  emplopng  to  perform  works 
which  they  could  not  execute  for  themselves,  and  who  was  known  to  all 
the  world  as  performing  them.  We  find  here  none  of  the  reasons  which 
have  prevailed  in  cases  where  one  person  has  been  held  liable  for  the  acts 
of  another  as  bis  servant.  The  learned  judges  who  thought  the  defend- 
ant liable  in  Laugher  v.  Pointer,  might,  without  inconsistency,  have  held 
that  these  defendants  are  not  liable.  The  doubt  is  raised  by  the  contract, 
which  expressly  requires  that  all  such  parts  of  the  said  work  to  be  done 
by  Button,  as  are  not  in  particular  manner  specified  and  described  in  the 
contract  or  the  plans  or  specifications,  shall  be  executed  in  such  manner 
as  the  surveyor  of  the  said  works  for  the  time  being  shall  direct,  and  in  a 
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good  and  vrorkmanlike  manner ;  and  such  execution  of  the  works  is  se- 
cured by  penalties.  This  passage  of  the  agreement  would  appear  to  take 
power  from  the  contractor,  and  keep  it  in  the  hands  of  the  *com-  r«Q7f 
missioners  or  their  surveyor :  but  whatever  may  be  its  proper  con-  *- 
struction  or  efiect,  it  has  no  application  to  the  present  case  ;  for  the  bank 
which  failed  is  a  part  of  the  works  so  specified  and  described,  and  for 
which,  therefore,  if  ill  done,  the  contractor  is  liable,  and  the  commis- 
sioners not.  Rule  absolute  for  a  nonsuit. 


DOE  on  the  demises  of  EDNEY  and  Others  against  BENHAM, 

DOE  on  the  demises  of  EDNEY  and  Others  against  JOHN  BILLETT. 

Wednesday^  July  9. 

Where  a  tenant  holds  preroiiea  by  the  aervioe  of  cleaning  the  pariah  church,  without  any  pe- 
caniary  render,  auch  aervioe  ia  a  *<  rent "  for  which  •*  a  diitreai''  may  be  made,  within  the 
meaning  of  the  Limitation  Act,  3  &  4  W.  4,  c  27,  aa.  1,  8. 

8o  the  tcrvioe  (under  the  like  circumatanoea)  of  ringing  the  church-bell  at  atated  hours  from 
Michaelmas  to  Chriftmaa. 

Where  lands  have  been  held  jointly  by  the  chnrchwardena  and  overaeera  of  a  parish  and  by 
the  corporation  of  a  borough  in  which  it  lies,  the  Utter  holding  as  trustees,  not  on  any  spe- 
cial trust,  but  for  general  parochial  purposes,  the  churchwardens  and  overseers  may  bring 
ejectment  for  such  lands  aa  vested  in  them  by  stat  69  G.  3,  c  12,  s.  17. 

The  first  of  these  actions  was  an  ejectment  on  the  joint  demises  (July 
Ist,  1843)  of  the  churchwardens  and  overseers  of  the  parish  of  Whit- 
church, Hants,  and  on  tEe  joint  demises  (same  date)  of  the  churchwar- 
dens only,  for  messuages,  &c.,  there  situate.  On  the  trial,  before  Pat- 
TEsoN,  J.,  at  the  Winchester  summer  assizes,  1844,  it  appeared  that  the 
tenement  in  question  was  part  of  certain  premises,  called  the  church 
houses,  which  the  parish  officers  claimed  as  vested  in  them  under  stat. 
59  G.  3,  c.  12,  s.  17.  A  person  named  James  Billett  occupied  the  tene- 
ment for  many  years,  ending  in  1837,  when  he  died ;  his  widow  conti- 
nued the  occupation  after  his  death  ;  the  defendant  Benham  married 
*her  grand-daughter,  and  came  to  live  with  his  wife  on  the  pre-  r^g^^ 
mises,  where  he  continued  till  the  grandmother's  death,  in  1841,  '- 
and  down  to  the  time  of  bringing  this  action.  Neither  James  Billett  nor 
his  successors  paid  any  money  rent ;  but  there  was  evidence  that  Billett 
held  by  the  service  of  cleanmg  the  parish  church  ;  that  Billett  had  regu- 
larly cleaned  the  church  or  paid  a  person  by  the  week  for  doing  so  ;  and 
that  the  cleaning  had  also  been  performed  by  the  occupiers  after  Billett's 
death,  down  to  1841.  The  defendant's  counsel  contended  that  the  ser- 
vice of  cleaning  the  church  was  not  a  rent,  and,  if  not,  there  had  been 
no  receipt  of  rent  by  the  parish  officers,  nor  had  any  right  to  distrain  for 
such  rent  accrued  to  them,  within  twenty  years,  and  their  claim  was  barred 
by  stat.  3  &  4  W.  4,  c.  27,  sects.  2  and  8.(a)  The  learned  judge  reserved 

(a)  8cat  3  &4  W.4,  c.  27,  s.  8,  enacts :  «  That  when  any  peison  shall  be  in  possession  or  in  re- 
call t  of  the  profits  of  any  land,  or  in  raoeipt  of  any  rant,  aa  tenant  firom  year  to  year  or  other  period. 
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the  point ;  and  the  plaintiff  had  a  verdict ;  the  jury  finding  (on  queslioiu 
left  to  them)  that  James  Billett  was  tenant  to  the  churchwardens  anil  o?er> 
seers,  and  that  there  was  no  new  taking  of  the  premises  by  the  defendaat 
after  the  death  of  his  wife's  grandmother.  Crowder^  in  the  ensuing  term, 
moved  for  a  rule  to  show  cause  why  a  nonsuit  should  not  be  entered,  or  a 
new  trial  had.  He  cited  Doe  dem,  Robinson  v.  IRnde^  2  M.  &  Rob.  441. 
A  rule  nisi  was  granted.     In  this  vacation, (a) 

*9781        *B^  showed  cause.     If  there  was  no  new  tenancy,  the  defend- 
-'     ant  was,  at  least,  not  holding  under  any  better  title  than  the  former 
tenant ;  and  he  held  by  a  rent,  which  was  proved  to  have  been  rendered  as 
late  as  1841.     Stat.  3  &  4  W.  4,  c.  27,  s.  1,  declares  that,  under  that  act, 
«( the  word  <  rent'  shall  extend  to  all  heriots,to  all  serviced  and  suits  for  which 
a  distress  may  be  made."    And,  independently  of  this  enactment,  it  could 
not  be  contended  that  the  service,  for  example,  of  ploughing  and  manuring 
was  not  a  rent  because  no  money  passed.     [Coleridge.  J.     If  there  be  a 
rent-service,  some  personal  duty,  fealty  at  least,  is  implied.    Without  this, 
it  is  a  rent-seek.]    In  Co.  Litt.  142  a,(S)  it  is  shown  that  mbney  payments 
are  not  essential  to  a  rent.     The  parish  officers  here,  instead  of  receiving 
a  money  rent  with  one  hand,  and  paying  for  the  service  with  the  other, 
allow  the  service  to  be  the  rent.     Doe  deifi.  Robinson  v.  Mndej  2  M.  & 
Rob.  441,  decides  nothing  as  to  the  present  case.     There,  the  lessor  of  the 
plaintiff  recovered,  though  it  was  argued,  for  the  defendant,  that  keeping 
a  grindstone  on  the  premises,  to  be  used  by  the  inhabitants  of  the  town- 
ship at  their  pleasure,  was  equivalent  to  a  rent;  but  the  jury  expressly 
found  that  the  land  had  never  been  the  property  of  the  township  to  which, 
if  to  any  party,  the  rent  was  due.     [Lord  Dekman,  C.  J.     That  case  was 
first  tried  before  me ;  and  I  held  that  the  keeping  a  grindstone  wa6  a  rent: 
but,  on  discussion  of  the  case  afterwards  in  court,  it  was  argued  that,  to 
meet  the  provision  of  the  statute,  there  should  have  been  a  service  for 
*9791     ^'^^^^   ^   distress   might  be   made.]  (c)    *It  might  for  the  ser- 
vice now  in  question.     When  lands  were  held  by  the  tenure  of 
singing  mass  on  certain  days,  the  lord  might  distrain  if  it  was  omitted. 
Litt.  s.  137.     The  question  in  this  ca^e  is,  what,  according  to  sect.  8,  was^ 
« the  last  time  when  any  rent  payable  in  respect  of  the  tenancy  was  «  re- 
ceived."   And  that  was  when  the  church  was  cleaned  in  1841.    The 
character  of  the  defendant'^  tenancy,  under  the  circumstances  here  proved, 
is  explained,  favourably  to  the  lessor  of  the  plaintiff,  by  the  judgments  of 
the  Court  of  Exchequer  in  Doe  dem.  Bennett  v.  Turnery  7  M.  &  W.  226, 

without  any  lease  in  writing,  the  right  of  the  person  entitled  enbject  thereto,  or  of  the  peitoD 
through  whom  he  claims,  to  make  an  entry  or  distress,  or  to  bring  an  action  to  reiDover  such  land  or 
rent,  shall  be  deemed  to  have  first  accrued  at  the  defermination  of  the  fiM  at  stfich  yein  or  other 
periods,  or  at  the  last  lime  wtien  any  rent  payable  in  reapiscl  of  such  tenancy  shall  have  been  le- 
ceived,  which  shall  last  happen." 

(a)  July  Sd.    Before  Lord  Dfenikian,  C.  J.,  PattMA,  Wiilisttto,  and  Coleridgis,  ic 

fb)  The  passage  is  cited  at  length,  p.  dSt;  post 

(r)  A  new  trial  was  granted,  (June  24th,  1848,}  but  without  deciding  any  point  which  ft 
was  thought  necessary  to  report 
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and  the  Court  of  Exchequer  Chamber  in  Tkinitr  v.  Doe  dem.  Bennett,  9M. 
&  W.  64a 

BarstoWy  contra.     The  jury  having  found  that  no  new  tenancy  was 
created  after  the  grandmother's  death,  the  case  turns  upon  the  character 
of  the  possession  continued  from  James  Billett's  time,  and  the  meaning  of 
the  word  «<  rent''  in  stat.  3  &  4  W.  4,  c.  27,  s.  8.     [Patteson,  J.     The  Ian- 
guage  of  sect.  1  cannot  limit  the  sense  of  that  term.     An  interpretation 
clause  does  not  restrain  the  meaning.]    As  rents  are  defined  by  Little- 
ton, sect.  213,  the  term  evidently  implies  something  that  lies  in  render. 
And  Coke  says,  (Co.  Litt.  142  a,)  that  « the  rent  must  be  certain,  or 
which  may  be  reduced  to  a  certainty."     He  adds,  that  it  may  consist  of 
other  things  than  money,  but  all  these  are  described  as  capable  of  «  de- 
li/ery"  and  as  matter  of  *«  profit."    [Lord  Dcnman,  C.  J.    "  Attendance" 
is  one.]     No  instance  has  been  mentioned  of  a  distress  for  not  singing. 
[CoLEBiDGE,  J.    Blackstone,  in  2  Comm.  102,  distinguishes  tenure  in 
frankalmoign  from  ^tenure  by  diviae   service,   <<ia  which  the     r*QfiA 
tenants  were  obliged  to  do  some  special  divine  services  in  certain ; 
as  to  sing  so  many  masses,  to  distribute  such  a  sum  in  alms,  and  the  like ; 
which,  being  expressly  defined  and  prescribed,  could  with  no  kind  of  pro- 
priety be  called  free  alms ;  especially  as  for  this,  if  unperformed,  the  lord  • 
might  distrain,  without  any  complaint  to  the  visitor."]    Probably  there 
would  be  some  render  accompanying  the  tenure.    [Coleridge,  J.    No. 
Lord   Denman,  C.  J.    Certainly,  there  appears  to  be  a  difficulty  in  the 
case  where  a  distress  is  taken  fi>r  a  service  unperformed  at  a  past  time. 
The  distress  is  a  pledge.     How  long  is  it  to  be  kept  ?     Till  the  time  for 
performing  the  service  comes  around  again,  whenever  that  may  be? 
Coleridge,  J.     It  may  be  taken  that,  if  the  service  was  performed  on  the 
next  occasion,  the  distress  would  be  at  an  end.    Butt,     The  same  diffi* 
culty  arises  in  every  case  of  a  distress  for  service  due  at  a  time  past.] 

The  court  then  desired  to  hear  the  argument  in  Doe  dem.  Edney  v.  John 
BiUett. 

In  this  case,  the  ejectment  was  also  for  messuages  in  the  same  parish, 
on  the  joint  demises  (July  1st,  1842)  of  the  churchwardens  and  overseers, 
and  on  the  joint  demises  (same  date)  of  the  churchwardens  only.  On  the 
trial,  before  Patteson,  J.,  at  the  Winchester  summer  assizes,  1844,  it  ap- 
peared that  this  action  also  was  brought  to  recover  a  tenement,  forming 
part  of  the  church  houses,  and  which  had  been  occupied  by  the  defend- 
ant. The  defendant,  during  such  occupation,  paid  no  pecuniary  rent,  but 
held  by  the  service  of  ringing  the  *bell  of  the  parish  church  at  five  rvnot 
in  the  morning  and  eight  in  the  evening,  from  Michaelmas  day  to 
Christmas  day.  On  the  plaintiff's  case,  the  same  point  was  raised  as  in 
Doe  y.  Benham  on  stat.  3  &  4  W.  4,  c.  27,  s.  8.  The  defendant's  coun- 
sel put  in  a  lease  of  the  premises,  granted  in  1752  by  the  mayor  and  bur- 
gesses of  the  borough  of  Whitchurch  and  the  churchwardens  of  the  parish, 
and  argued  from  it  that  the  reversion,  at  that  time,  was  not  in  the  church- 
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wardens  alone,  and  therefore  that  the  premises  were  not  vested  wholly  m 
the  now  lessors  of  the  plaintiff  under  stat.  59  G.  3,  c.  12,  s.  17.  The 
learned  judge  reserved  both  points.  As  to  the  latter,  the  jury  found  that 
the  mayor  and  burgesses  had  a  joint  interest  with  the  churchwardens  in 
1752,  as  trustees  for  the  parish ;  and  that  the  defendant  never  had  any 
thing  to  do  with  the  corporation.  Verdict  for  plaintiff.  Crowder,  in  the 
ensuing  term,  obtained  a  rule  to  show  cause  why  a  nonsuit  should  not  be 
entered,  or  the  verdict  reduced  to  a  moiety  of  the  premises  mentioned  in 
the  declaration,  or  a  new  trial  had. 

Butt  showed  cause,  and  referred,  on  the  first  point,  to  Litt.  ss.  135, 136. 
It  is  sufficient  to  refer,  as  to  the  second  point,  to  the  judgment  of  the  court 

Barstoto  supported  the  rule.  Cur.  adv.  vuU. 

Lord  Denman,  C.  J.,  now  delivered  judgment  in  both  cases. 

Doe  dem.  Edney  v,  Benham. 

The  sole  question  in  this  case  is,  whether  a  tenant  holding  a  house  ct 
^ggoi  parish  officers  upon  the  condition  of  'sweeping  the  church  is  a 
tenant  from  year  to  year  within  the  8th  section  of  stat.  3  &  4  W. 
4y  c.  27.  That  section  speaks  of  «  rent  :*'  and  the  1st  section,  or  inte^ 
pretation  clause,  enacts  that  the  word  «  rent"  shall  extend  to  <<  all  services 
and  suits  for  which  a  distress  may  be  made."  Can,  then,  a  distress  be 
made  in  this  case  for  omitting  to  sweep  the  church  ?  It  is  laid  down,  in 
Co.  Litt.  142  a,  that  «  rent  may  as  well  be  in  deliveiy  of  hens,  capons, 
roses,  spurs,  bows,  shafts,  horses,  hawks,  pepper,  comine,  wheat,  or  other 
profit  that  lieth  in  render,  office,  attendance,  and  such  like,  as  in  payment 
of  money :"  and  that  for  these  things  there  may  be  a  distress. 

So  in  Co.  Litt.  76  a,  it  is  said :  «  A  man  may  hold  of  his  lord  to  shear 
all  the  sheep  depasturing  within  the  lord's  manor ;  and  this  is  certain 
enough,  albeit  the  lord  hath  sometime  a  greater  number,  and  sometime  a 
lesser  number  there  ;  and  yet  this  incertainty,  being  referred  to  the  manor 
which  is  certain,  the  lord  may  distrain  from  this  uncertdnty."  So  in  96 
b,(a)  it  is  laid  down  that,  if  land  be  holden  by  the  service  of  singing  a 
mass  every  Friday,  the  lord  may  distrain  for  not  doing  it. 

We  think  that  those  authorities  sufficiently  show  that  a  distress  might 
be  made  for  non-performance  of  the  service  of  sweeping  the  church,  and 
therefore  that  this  case  is  within  the  8th  section  of  the  act.  No  question 
was  made  at  the  trial  as  to  the  sweeping  being  at  fixed  times. 

The  rule  must  be  discharged.  Rule  discharged. 

*983]  *DoE  dem.  Edney  v.  Billett. 

In  this  case  the  house  was  held  by  service  of  ringing  the  church  bell ; 
and  the  point  is  the  same  as  in  the  last  case. 

There  was,  however,  a  further  point,  namely  that  the  reversion  was 
shown  to  have  been  formerly  in  the  mayor  and  corporation  of  Whitchurch 

(a)  LtCt  Mct  137. 
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and  of  the  churchwardens  jointly.  It  was  therefore  contended  that  the 
property  did  not  pass  to  the  parish  officers  under  stat.  59  G.  3,  c.  12,  s.  17 : 
and  the  cases  of  ^Uaton  v.  Stark^  9  A.  &  E.  255 ;  Attorney' General  v. 
Lemuy  8  Sim.  366 ;  In  re  Paddington  CharUies,  8  Sim.  629,  and  Gaulds- 
worth  V.  Knights  J  11  M.  &  W.  337,  were  relied  on  for  this  purposei(a) 

But  we  think  that  the  findbg  of  the  jury  is  conclusive  on  this  point ; 
for  it  is  found  that  the  mayor  and  corporation  were  trustees  only  for  the 
parish :  and,  as  no  special  trust  is  found,  they  must  have  been  trustees  for 
general  parochial  purposes ;  and  so  none  of  the  above  cited  cases  apply. 

Rule  discharged. 

(a)  Refennce  wai  alao  made  (by  Batt,  in  showing  caase)  to  Doe  dim.  Higgs  r,  Terry,  4  A. 
&  E.  274 ;  Doe  detru  Hobbi  ▼.  Coekell,  4  A.  &  E.  478 ;  and  Jlderman  ▼.  Neate,  4  M.  &  W.  704. 
He  ttkcwiw  dted  Doe  dem,  BuUen  ▼.  MilU,  2  A.  &  E.  17;  Doe  detn.John»on  v.  Baytup,  8  A. 
d&  B.  188;  and  Doe  denu  WUKe  t.  Birchmore,  9  A.  &  E.  062. 


*The  report  of  this  case,  decided  finally  in  last  Easter  term,  has    [*984 

been  unavoidably  postponed. 

CARUS  WILSON'S  Case. 

TIm  writ  of  habeaa  corpus  ad  tabjiciendam  mna  to  Jersey. 

A  baron  of  the  Exchequer  may,  in  vacation  time,  under  stat.  I  A  2  Vict  c.  46,  s.  1,  and  in  ex- 
ercise of  the  common  law  power  posseawd  before  that  statute  by  the  Court  of  Q.  B.,  issue 
such  writ,  under  the  seal  of  the  Court  of  Q.  B.,  returnable  in  that  court  in  term  time. 

He  may  do  so  on  aifidavits  entitled  in  the  Exchequer,  inasmuch  as  the  application  may  be  made 
to  him  as  a  baron  of  the  Exchequer,  upon  which  application  he  may  act,  in  bis  discretion, 
by  making  the  writ  returnable  in  Q.  B. 

SembUf  that,  if  such  writ  were  obtained  by  fraudulent  representation,  this  court  would  quash  it 
on  motion. 

But  this  court  will  not  quash  the  writ  because  it  appears  that  the  judge  who  issued  it  abstained 
from  inquiring  into  fiicts  which,  if  known  to  biro,  might  probably  have  induced  him  either  to 
refuse  the  writ  or  only  to  grant  a  rule  nisi.    Especially  if  such  facts  may  be  properly  returned. 

The  writ  iassued,  directed  to  the  viscount  and  jailer  of  Jersey,  commanding  them  to  bring  up 
the  body  of  W.,  to  undergo,  Ac  Return,  that  the  viscount  and  jailer  took,  and  the  jailer 
detained,  W.,  by  virtue  of  a  sentence  of  the  Royal  Court  of  Jersey,  which  was  set  out,  snd 
which  stated  that,  in  a  cause  depending  before  them,  W.,  when  the  court  was  about  to  deli- 
ver an  interlocutory  judgment,  interrupted,  by  uttering  in  the  most  unbecoming  tone  a  pro- 
test against  the  competency  of  the  court ;  and  that  the  court,  conformably  with  an  article  in 
the  Jersey  laws  ordering  that  all  persons  who  shall  have  been  wanting  in  respect  to  the  bailiff 
riiould  be  imprisoned  until  they  had  asked  pardon  and  paid  the  fine  imposed,  and  considering 
that  the  bailiff  had  in  the  course  of  the  cause  ordered  W.  to  be  more  respectful,  condemned 
W.to  a  fine  of  KM.  and  to  ask  pardon  of  the  court;  and,  W. having  refused  to  comply,  he 
was  sent  to  prison  until  he  should  have  obeyed :  That  the  sentence  was  legal  according  to 
the  law  of  Jersey :  That,  by  such  law,  the  viscount  and  jailer  were  obliged  to  take  and  tho 
jailer  detain :  That  they  had  not,  and  by  such  law  could  not  have,  any  warrant  other  than 
the  sentence :  That  the  court  was  presided  over  by  the  bailiff  assisted  by  judges  csUed  Ju- 
rats, and  had  the  power  of  punishing  such  a  contempt  in  the  manner  directed  by  the  sen- 
tence :  That  there  was  such  an  article  as  mentbned  in  the  sentence :  That  the  matters  in  the 
sentence  were  true :  That  the  sentence  was  read  aloud  in  the  hearing  of  W.,  and  was  duly 
entered  in  a  book  of  record  called  The  Book  of  Criminal  Prosecutions,  being  the  proper 
book  for  the  purpose ;  And  that  the  sentence  was  in  due  form,  and  a  sufficient  authority  lor 
the  taking  and  detaining.  Held, 
1.  That  affidavits  could  not  be  received  for  the  purpose  of  showing  that  the  Royal  Court  had 
acted  inconsistenUy  with  the  law  of  Jerse*". 

V  L.  vn.  70  3  A 
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%  That  Uie  return  was  not  ohjectionable  for  want  of  ihowing  a  warrant  §k  Um  captbo  or  da- 

tainer. 
8.  That,  as  the  words  used  might  be,  «n<l  WiBie  hf  the  Bbyat'  Ccittrt  fudged  to-  ha«e  Been^ 

uttered  in  such  a  manner  and  tone  as  made  them  codtemptoooei  this  ooart  woald  cmuidsr 

that  there  had  been  a  contempt 
4.  That  it  sofiicienCly  appeared  that  W.had  tern  sentenced  to  ask  pardon  of  the  eouit  for  the 

contempt,  and  was  legally  impriMined  antU-  he  obeyed. 
Prisoner  remanded. 
Objection  having  been  made  to  the  retnitt,  on  bdhatf  of  tfte  prisoner,  and  counsel  having  been 

heard  against  the  objectioa,  one  counsel  wm  allovted  to  wpty  hi  support  of  it. 

The  following  order  was  made  by  Rolfe,  B. 

<<  R.  M.  Rolfe.  Upon  bearing  Mr.  Peacock  for  Charles  Carus  Wilson, 
*9851  ^"^  ^P^'^  reading  tbe  several  'affidavits,"  &c.,  « I  do  order  that 
a  writ  of  habeas  corpus  ad  subjiciendum  issue  directed  to  John  Kan- 
dicb,  jailer  of  tbe  jail  of  her  majesty's  jail  in  Jersey,  and  to  John  Le  Coih 
teur,  viscount  of  tbe  said  island,  t^  bring  up  to  tbe  Conrt  of  Queen's  Bench 
tbe  body  of  Charles  Carus  Wilson  ;  returnable  on  tbe  I8tb  day  of  January, 
1845.    Dated  tbe  23d  of  December,  1844. 

Tbe  rule  was  obtained  on  an  affidavit  of  William  Russell,  sworn  before 
RoLFE,  B.,  and  entitled  <<  Sworn  in  the  Exchequer."  He  deposed  that  be 
had  read  an  affidavit  made  by  Mr.  Wilson,  and  believed  the  same  to  be  true. 

A  copy  of  Wilson's  said  affidavit  was  annexed.  The  deponent  stated 
therein  that  be  was  an  Englishman,  and  a  subject  of  her  majesty,  baring 
been  born  in  England  and  resided  there  until  1840,  when  he  went  to  live 
in  Jersey ;  and  that  be  had  in  part  resided  in  Jersey  up  to  the  then  present 
time.  That,  on  23d  September  then  last,  he  was  seized  and  taken  hj  tbe 
deputy  viscount  of  tbe  Island  of  Jersey  to  her  majesty's  prison  there,  and 
lodged  in  the  custody  of  John  Kandich,  tbe  keeper  of  the  said  prison,  in 
whose  custody  he  had  been  detained  ever  since.  That  he  was  advised  and 
believed  that  such  imprisonment  was  illegal.  That  on  tbe  23d  and  24th 
September  then  last,  and  on  several  subsequent  occasions,  he  «<  demanded 
of,  and  applied  to  the  said  John  Kandich  for,  a  copy  of  the  warrant  or  trar- 
tants  of  commitment  or  detainer  under  which  he,  the  said  John  Kandich, 
detained  and  detains  this  deponent  in  bis  custody;  and  that  tbe  said  John 
Kandich,  on  each  of  these  occasions,  told  deponent  that  be,  the  said  John 
Kandich,  had  nothing  of  the  kind  to  give  to  deponent." 
^861  ^'  That,  on  Sunday  the  29th  day  of  September  last,  the  *said 
John  Kandicb,  of  his  own  will  and  accord,  brought  into  and  left  in 
the  cell  where  this  deponent  was  then  confined,  a  paper  writing  in  the 
trords  and  figured  following ;  that  is  to  say : 

«  <  Sept.  23,  1844,  Charles  Carus  Wilson  condemned  to  pay  a  fine  of 
ten  pounds  sterling  to  her  majesty,  and  td  make  an  apology  to  (he  court, 
in  default  of  which  he  Is  sentenced  to  be  imprisoned  in  the  jail  until  he  has 
obeyed  the  said  judgment.  (Signed)    J.  Le  Couteur,  Viscount. 

<c  1 29  Sept.  1844. 
[A  true  copy.] 
<<  <  John  Kandich,  Jailer.'  " 
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That  he,  Wilson,  had  not  received  from  Kandich,  of  any  other  persori 
OP  his  behalf,  a  copy  of  any  othef  warranty  and  verily  belleted  that  Kan- 
dich  had  no  warrant  whatever,  unless  the  document  of  which  the  aforesaid 
was  a  copy  could  be  called  such.  <<  That  he  verily  bielieves  that  the  pre- 
tence for  this  deponent's  impriscmiBent  is  aii  dteged  contes^pt  of  the 
Royal  Court  of  Jersey,  or  rather  a  pretended  Royal  Court  in  Jersey;- 
but  this  deponent'verily  belietes  that  there  is  no  valid  )udgmenf,  order^ 
or  warrant  in  existence  against  this  deponent  in  respect  of  such  alleged 
contempt,  and  that  the  court,  i^  then  composed,  waiS  utterly  incompe- 
tent to  act  as  a  judicial  body  on  that  occasion."  That,  prior  to  hi» 
imprisonment)  he  had  often  occasion  to  inquire  whether  there  was  any 
commissioner  resident  hi  Jersey  duly  authorized  by  the  Court  of  Queen's 
Bench  to  take  affidavits,  and  was  unable  to  find  any  such  commit 
sioner;  and  that,  since  his  imprisonment,  he  had  again  inquired^  and 
believed  it  to  be  true  that  there  was  no  such  commissioner.  That  Edward 
Nicolle  was  one  of  the  twelve  'jurats  or  judges  of  her  majesty's  r*QQ'i 
Royal  Court  in  Jersey ;  «  and  deponent  verily  believes  that,  from 
time  immemorial,  used  and  approved  of,  the  said  jurats  of  this  isle  hahre 
been  accustomed  to  take  and  administer  oaths,  and  solemn  declarations  or 
affirmations  in  lieu  of  oaths,  in  all  matters,  causes  and  things,  civil  or  cri- 
minal, arising  or  pending  in  the  Island  of  Jersey,  and  tbalt  all  sSuch  oaths," 
&c.,  « taken  by  and  before  any  one  of  the  said  jurats,  have  been  and  are 
considered  binding  in  law  on  the  parties  making  the  same  to  all  intents 
and  purposes  of  law  whatsoever. 

<<  Sworn  in  her  majesty's  jail  in  Jersey,  by  the  within  named  prisoner^ 
Charles  Cams  Wilson,  this  22d  day  of  October,  1844,  before  me,  Eldward 
Nicolle,  Esquire,  one  of  the  jurats  or  judges  of  the  Isle  of  Jersey,  who,  from 
time  to  time  immemorial,  have  been,  and  are,  accustomed  to  make  and  ad- 
minister oaths  in  all  matters,  civil  or  criminal,  arising  in  the  Island  of  Jersey. 
« Before  me,  Edward  Nicolle,  Jurart,  Jersey, 

«  Charles  Carus  Wils6n,  Prisoner." 

Russell,  in  his  affidavit,  verified  the  signature  of  Mr.  Nicolle,  and  con-* 
firmed  Wilson's  statement  as  to  NicoUe's  authority  to  take  affidavits.  He 
deposed  also  to  his  own  belief  that  Wilson  was  imprisoned  without  lawful 
Warrant  or  authority,  and  that  the  paper  writing  mentioned  in  Wilson's 
affidavit  was  the  only  authority  for  the  detainer,  and  was  not  a  sufficient 
or  lawful  warrant,  according  to  the  laws  of  Jersey  or  otherwise.  He  de- 
posed, further,  that  a  writ  of  habeas  corpus  was,  on  or  about  6th  Novem- 
ber, 1844,  duly  issued  out  of  the  Court  of  Queen's  Bench,  commanding 
Kandich  to  have  the  body  of  Wilson  before  the  said  court,  together 
*with  the  day  and  cause  of  his  being  taken  or  detained,  at  West-  pggg 
minster,  immediately  after  the  receipt  of  the  writ.  That  deponent 
was  informed  and  believed  that  an  affidavit  was  prepared  to  prove  service 
of  this  writ  on  Kandieh^  and  thsft  Mr.  Niedlo  was  requested  to  swear  the 
party  making  such  affidavit,  but  refused  to  do  so«    Russell  added  that  he 
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had  been  informed  and  believed  that  there  was  no  person  in  Jersey,  com- 
petent to  administer  the  oath,  who  would  administer  it. 

In  pursuance  of  the  above-mentioned  order  of  Rolfe,  B.,  the  foUowing 
writ  issued,  under  the  seal  of  this  court. 

"Victoria,"  &c.  «  To  John  Kandich,  Keeper  of  our  jail  of  Jersey,  in 
the  Island  of  Jersey,  and  to  John  Le  Couteur,  viscount  of  said  island,  greet- 
ing. We  command  you  that  you  have  the  body  of  Charles  Cams  Wilson, 
detained  in  our  prison  under  your  custody,  as  it  is  said,  together  with  the 
day  and  cause  of  his  being  taken  and  detained,  by  whatsoever  name  be 
may  be  called  and  known,  in  our  court  before  us,  at  Westminster,  on  the 
18th  day  of  January  next,  to  undergo  and  receive  all  and  singular  such 
matters  and  things  which  our  said  court  shall  then  and  there  consider  of 
him  in  this  behalf:  and  have  there  then  this  writ.  Witness  Thomas  Lord 
Dekman,  at  Westminster,  the  23d  day  of  December,  in  the  8th  year  of 
our  reign. 

«  By  the  court  Robinson." 

The  writ  was  endorsed  as  follows. 
"  At  the  instance  of  Charles  Carus  Wilson,  R.  M.  Rolfe. 

Wm.  A.  Langdale,  7  Gray's  Inn  Square,  London, 

Attorney  for  the  said  Charles  Carus  Wilson,  23d  December,  1844." 
•9891  **°  Hilary  term,  (11th  January,)  1845,  Sir  F.  Thesiger^  Solici- 
tor-General,(a)  obtained  a  rule(6)  calling  upon  Wilson  to  show 
cause  why  the  writ  of  habeas  corpus  should  not  be  quashed  ;  and  it  was 
ordered  that  John  Kandich  and  John  Le  Couteur  should  have  to  the  23d 
of  January  to  make  a  return  to  the  writ.  The  grounds  of  motion  were, 
that  the  learned  baron  could  not  issue  a  writ  in  vacation  under  the  seal  of, 
and  returnable  in,  this  court.  That,  if  he  had  such  power,  it  would  not 
at  any  rate  authorize  a  writ  to  run  into  Jersey.  That  the  writ,  if  it  issued 
at  all,  could  do  so  only  under  statute  31  C.  2,  c.  2,  and  that  it  was  not  in 
conformity  with  that  statute.  And  that,  upon  the  application,  the  learned 
baron  was  not  informed  of  facts  which  would  have  induced  him,  had  be 
known  them,  to  exercise  a  discretion  in  refusing  the  writ. 

In  support  of  the  rule,  Thomas  Le  Breton,  Esq.,  her  majesty's  procu- 
rator-general of  Jersey,  made  affidavit  that  Jersey  was  governed  by  laws 
and  customs  different  from  those  of  England.  That  the  Royal  Court  there 
was  composed  of  the  bailiflT  and  twelve  jurats,  the  two  crown  officers, 
namely  the  procurator-general  and  the  advocate-general,  the  vicomte  or 
sheriBT,  the  grcffier,  and  other  necessary  officers  and  attendants.  That  it 
was  a  court  of  record,  and  the  only  court  of  civil  and  criminal  jurisdictioo 
in  the  island.  That  it  possessed  the  power  of  punishing  contempts ;  and 
that  the  keeper  of  the  prison  of  Jersey  was  bound  to  carry  into  execution 

(a)  Tlie  Sottdtor-Cleiienl  ftated  that  he  wm  not  acting  for  the  crown  in  this  ceie. 
(6)  The  rale  nid  was  entitled  « In  the  Qaeen'a  Bench,"  and,  in  the  >n<'>V^>"  ^^^^7  |  ** 
TheaflUaWti  were  entitled  « In  the  Qneen'a  Bench." 
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*8uch  sentence  for  a  contempt  as  afterwards  mentioned.    That,    r^ggg 
by  an  article  in  a  code  of  laws,(a)  all  persons  who  should  fail  in    *- 
respect  to  the  bailiff  were  to  be  punished  by  imprisonment  until  they  should 
have  repaired  their  fault  by  asking  pardon,  and  paid  the  pecuniary  fine 
imposed  on  them.     That,  on  23d  September,  1844,  during  the  sitting  of 
the  Royal  Ck)urt,  Mr.  Wilson  committed  a  contempt  of  the  court,  and  failed 
in  respect  of  the  bailiff,  in  the  manner  stated  in  the  sentence  of  the  court 
after  mentioned.    The  affidavit  then  stated  the  sentence,  which  makes 
part  of  the  return  set  forth,  p.  1002,  post,  and  which,  after  describing  the 
contempt,  concluded  thus  :{b)  The  court  « has  condemned  the  said  Mr. 
Wilson  to  a  fine  of  10^.  sterling  to  her  majesty,  and  to  ask  pardon  of  the 
court    And,  the  said  Mr.  Wilson  having  refused  to  comply  with  the  judg- 
ment of  the  court,  he  is  sent  to  prison  until  he  shall  have  obeyed. ''    The 
affidavit  went  on  to  state  that  Wilson  was  accordingly  committed  to  the 
custody  of  Kandich,  the  keeper  of  the  prison,  to  which,  according  to  law, 
it  was  right  that  he  should  be  committed.     That  the  sentence  was  read 
aloud  in  his  presence  and  that  of  his  advocate.     That  the  vicomte,  or  his 
deputy,  is  the  officer  whose  duty  it  is  to  execute  the  sentences  of  the  court ; 
that  such  sentences  were  publicly  read  in  open  court,  and  that,  where  they 
inflicted  imprisonment,  the  vicomte  or  his  deputy  conveyed  the  person  as 
soon  as  possible  to  the  jail.     That  all  such  sentences  are  open  to  all  par- 
ties applying  to  read  the  same,  and  any  person  might  obtain  an  official  copy. 
That  an  order  or  ^sentence  in  the  form  of  that  of  23d  September,     rftogi 
1844,  is  the  only  authority,  by  the  law  and  custom  of  Jersey, 
which  is  drawn  up  or  used  in  criminal  matters  for  the  purpose  of  autho- 
rizing the  arrest  or  detention  of  any  person  ordered  or  sentenced  to  be 
imprisoned ;  and  that  no  warrant  or  commitment  is  ever  drawn  up  or  de- 
livered to  the  vicomte  or  his  deputy,  or  the  jailer,  or  any  other  person,  for  au*i 
thorizing  arrest,  imprisonment,  or  detention.    That  the  sentence  of  the  court, 
entered  and  recorded  in  a  book  of  record  called  «<  Le  Livre  des  Poursuites 
Criminelles,"  is  the  only  authority  used  or  required  for  these  purposes : 
«  and  every  such  arrest,  imprisonment  and  detention  takes  place  under  and 
by  virtue  of  such  act  of  the  court,  and  not  of  any  other  or  separate  com- 
mitment,^ warrant  or  authority ;  nor  is  it  necessary,  or  required  by  the  law 
of  the  said  island,  that  any  copy  of  such  act  should  be  made  and  deli- 
vered to  the  vicomte,  his  deputy,  the  jailer,  or  any  person  engaged  in  exe- 
cuting or  obeying  the  same."    And  that  the  deponent  believed  that  the 
administration  of  justice  in  Jersey  would  be  impeded  if  a  facility  were 
given  to  the  issuing  of  writs  of  habeas  corpus  from  the  courts  of  West- 
minster Hall  to  Jersey. 

Charles  de  Ste.  Croix,  Commis  au  Greffe,  or  deputy  registrar,  of  the 
Royal  Court,  confirmed  the  above  statement  of  the  law  of  Jersey,  and 
stated  that  contempts  of  the  Royal  Court  were  considered  criminal  offences, 


a)  Coda  of  Laws  for  the  island  of  Jersey,  1771,  p.  163. 

' '  The  sentence  was  set  out  in  French  in  the  adilant,  with  a  translation. 

3a2 
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or  <<  delits,"  and  punishable  as  such  by  fine  and  imprisonment  at  the  in- 
stance  of  the  procurator-generd.  <<  That  separate  and  distinct  books  are 
*9921  ^^^  ^^  ^^  entiy  and  preservation  of  the  acts  or  orders  of  *die 
said  Royal  Court ;  and  that  a  separate  and  distinct  book  of  record 
is  kept  for  the  entry  of  acts  of  said  court  relating  to  criminal  matters  and 
proceedings ;  and  that  all  such  orders  and  acts,  in  the  matter  of  any  con- 
tempt of  the  said  court,  are  considered  as  acts  and  orders  in  criminal  mat- 
ters, and  are  accordingly  entered  in  the  books  of  <  Poursuites  Criminelles,' 
or  criminal  prosecutions.'^  And  that  the  act  of  23d  September,  1844, 
was  entered  in  such  book.  That,  shortly  after  that  day,  the  deponent  was 
applied  to  for  an  office  copy  of  the  act,  and  immediately  prepared  an  office 
copy,  which,  as  he  was  informed  and  believed,  was  delivered  to  Wilson  al 
the  end  of  that  month  or  the  early  part  of  the  next. 

Edward  Nicolle,  Esq.,  Jurat,  made  affidavit  that  he  had  declined  swear- 
ing Mr.  Wilson  or  bis  wife,  on  the  ground  of  what  appeared  to  him  the 
impropriety  of  tha  language  of  a  letter  addressed  to  him  by  Wilson ; 
but  that  he,  Mr.  Nicolle,  had  on  two  previous  occasions  attended  at  the 
prison  and  administered  an  oath  to  Wilson.  The  bailiiT  and  ten  other 
jurats  (a)  also  made  affidavit  that,  if  applied  to,  they  would  have  adminis- 
tered the  oath  to  Mr.  and  Mrs.  WUson. 

In  the  same  Hilary  term,(ft) 
4^gg^-i  *Kelh/  and  Peacock  showed  cause.  It  is  objected,  in  the  first 
place,  that  the  learned  baron  had  no  power  to  issue  a  writ  into 
this  court.  If  that  were  so,  the  proper  mode  of  taking  the  objection 
would  be  by  motion  to  discharge  his  order,  not  to  quash  the  writ  itself, 
which  agrees  with  the  order ;  Turquand  v.  Hawtrey^  9  M.  &  W.  727.  Bat 
he  had  power  to  order  the  writ.  Stat.  1 1  G.  4,  &  1  W.  4,  c,  70,  s.  4, 
enacts  that  every  judge  of  the  three  common-law  courts  at  Westminster, 
« to  whatever  court  he  may  belong,  shall  be  and  he  is  hereby  accordingly 
authorized  to  sit  in  London  and  Middlesex  for  the  trial  of  issues  arising 
in  any  of  the  said  courts,  and  to  transact  such  business  at  chambers  or 
elsewhere,  depending  in  any  of  the  said  courts,  as  relates  to  matters  over 
which  the  said  courts  have  a  common  jurisdiction,  and  as  may,  according 
to  the  course  and  practice  of  the  court,  be  transacted  by  a  single  judge." 
That  enactment,  indeed,  confined  the  power  of  a  judge,  in  cases  not  in 
his  own  court,  to  cases  actually  depending,  and  wherein  there  was  a  com- 
mon jurisdiction;  but  stat.  1  and  2  Vict.  c.  45,  s.  1,  after  reciting  the 
former  provision,  enacts,  «  That  every  judge  of  the  Courts  of  Queen's 
Bench,  Common  Pleas,   or  Exchequer    shall  have  equal  jurisdiction, 

(a)  It  wu  stated,  in  the  argument,  that  the  twelfth  jurat  was  ill. 

(b)  January  80th,  1646.  Before  Lord  Denman,  C.  J.,  Patteson,  and  Coleridge,  Js.  A  writ 
of  habeas  corpus  had  been  obtained  from  Patteson,  J. ;  before  the  writ  was  issued  by  RoUSf  Bo 
Sir  F.Tbesiger,  Solicitor-General,  in  Michaelmas  term,  1S44,  obtained  a  rule  nisi  for  qusshiog 
the  former  writ :  and,  in  Hilary  term,  1845,  (January  1 6th,  before  Lord  Denman,  C.  J^  Psttssoo, 
Coleridge,  and  Wightman,  Js^)  Kelly  and  Peacock  showed  cause,  and  Sir  F.  Thesigcr,  Solicitor* 
General,  and  Wortley  supported  the  rule.  The  court  took  time  to  consider :  but  no  judgment  wif 
pronounced,  the  return  to  the  writ  issued  by  RoUe,  B.,  having  made  the  other  writ  onneoesniy 


power,  and  authority  to  transact  out  at  court  such  business  as  may,  ae- 
cording  to  the  course  and  practice  of  the  court,  be  so  transacted  by  a  sinr 
gle  judge,  relating  to  any  suit  or  proceeding,  in  either  of  the  said  Courts 
of  Queen's  Bench  or  Common  Pleas,  or  on  the  common  law  or  revenue 
side  of  the  said  Court  of  Exchequer,  or  relating  to  the  granting  writs  of 
certiorari  or  habeas  corpus,  or  the  admitting  'prisoners  on  crimi-  r^qqA 
nal  charges  to  bail,  or  the  issuing  of  extents,^  &c.,  «<  or  relating  *- 
to  any  other  matter  or  thing  usually  transacted  out  of  court,  although  the 
said  courts  have  no  common  jurisdiction  therein,  in  like  manner  as  if  the 
judge  transacting  such  business  had  been  a  judge  of  die  court  to  which 
the  same  by  law  belongs."  And  in  Leonard  Watson's  Case^  9  A.  &  £.  731, 
744,  it  was  decided  that  a  judge  of  the  Queen's  Bench  might,  in  vaca- 
tion, by  the  common  law,  grant  a  habeas  corpus  ad  subjiciendum  return- 
able before  himself  at  chambers. 

Then  objections  are  taken  depending  on  the  nature  of  the  writ  itself. 
It  is  said  that  the  writ  cannot  be  considered  as  issued  under  stat.  56  G.  3, 
c.  100,  the  prisoner  being  confined  <<  for  some  criminal  orsupposed  crimi- 
nal matter,"  and  therefore  within  the  exception  in  sect.  1.  It  is  true  that, 
in  Mr,  Long  WeUesley^s  Casey  2  Russ.  &  M.  639 ,(a)  an  attachment  for  a 
contempt,  committed  by  clandestinely  removiag  a  ward  of  chancery,  was 
considered  as  in  the  nature  of  a  criminal  proceeding  so  far  as  regarded 
the  jurisdiction  of  that  court ;  but  the  doctrine  has  never  been  applied  to 
a  habeas  corpus.  It  is  also  said  that,  although  stat.  31  C.  2,  c.  2,  s.  2, 
applies  to  the  case  of  parties  detained  for  any  crime  not  being  treason  or 
felony,  the  present  writ  is  not  conformable  to  that  statute,  not  being  marked 
«per  statutum,"  &c.,  as  required  by  sect.  3.  But  the  writ  may  be  sup- 
ported at  common  law,  as  in  Ex  parte  Beeckingy  4  B.-&  C.  136.  Cole- 
BID6E,  J.,  in  Leonard  Watson'* s  Casey  9  A.  &  E.  739,  cites  3  Blackat. 
Com.  131,  to  show  that  such  a  writ  ran  at  common  law  in  term  or  during 
vacation.  [Patteson,  J.  I  doubt  whether  *Black8tone  be  correct  r^noR 
in  stating  that  the  writ  may,  by  common  law,  be  returnable  in  ^ 
vacation.]  Leonard  Watson^s  Case  shows  that  he  is.  [Lord  Denmah, 
C.  J.,  referred  to  Rex  v.  Clarkey  1  Bur.  606.]  The  learned  baron  has 
therefore  exercised  only  the  common-law  power  of  this  court,  as  he  was 
authorized  to  do  by  stat.  1  &  2  Vict.  c.  45,  s.  2.  He  has  made  the  writ 
returnable  here,  because  it  was  a  proceeding  of  this  court  which  he  was 
directing.  He  could,  if  there  had  been  time  before  term,  have  made  it 
returnable  before  himself  in  vacation,  acting  with  the  authority  of  a  judge 
of  this  court ;  but  he  could  not  have  made  a  writ  of  this  court  returnable 
before  himself  in  term  time. 

It  will,  however,  be  urged  that  stat.  1  &  2  Vict.  c.  45,  is  not  binding 
in  Jersey :  and  it  is  true  that  an  act  of  parliament,  not  naming  the  islands 
is  not  held  to  apply  there  ;  but  the  rule  does  not  apply  to  such  a  provision 
•as  that  in  stat.  1  &  2  Vict.  c.  45,  s.  2,  which  regulates  only  the  modevflf 

(a)  6m  p.  968. 
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putting  this  court  in  motion,  and  creates  no  new  law  and  no  new  power 
in  the  court.  It  might  as  well  be  said  that,  after  the  terms  here  were 
altered  by  stats.  11  G.  4,  &  1  W.  4,  c.  70,  s.  6,  and  1  W.  4,  c.  3,  s.  3, 
the  court,  as  to  Jersey,  could  act  only  during  the  terms  as  they  previously 
existed.  The  Regency  Act,  51  G.  3,  c.  1,  did  not  name  Jersey :  but  no 
doubt  was  ever  entertained  that  the  Prince  Regent  was  authorized  to  exer- 
cise sovereignty  over  it.  As  to  any  supposed  misrepresentation  or  sup- 
pression of  facts,  that  is  only  a  ground  for  setting  aside  the  order  of  the 
learned  baron ;  Tarquand  v.  Hawtrey.  The  matter  alleged  on  the 
*QQf)l  *^ffid^^^^s  ^^  support  of  this  rule,  if  available,  should  be  shown 
-'     on  return  to  the  writ. 

Sir  F.  Thesiger^  Solicitor-General,  Wortley  and  J.  W,  Smithy  contra. 
By  common  law,  a  writ  like  this,  returnable  here,  could  be  issued  only  by 
a  judge  of  this  court.  The  power  conferred  by  stat.  31  C.  2,  c.  2,  has 
not  been  exercised,  the  writ  not  being  marked  •<  per  statutum."  Under 
Stat.  56  G.  3,  c.  100,  s.  1,  any  judge  could  issue  the  writ  returnable  in 
his  own  court,  or  before  himself,  but  not  in  any  court  of  which  he  was 
not  a  judge.  Then  this  proceeding  is  said  to  be  justifiable  under  stat. 
1  &  2  Vict.  c.  45.  But  sect.  1  of  that  act  recites  stat.  11  G.  4,  &  1  W. 
4,  c.  70,  s.  4,  which  related  only  to  business  depending  before  the  courts ; 
and  the  object  of  stat.  1  &  2  Vict.  c.  45,  was  merely  to  enable  every  judge 
to  act  in  causes  where  the  court  of  which  he  was  a  member  had  no  juris- 
diction, not  to  give  him  authority  in  cases  not  depending  in  court ;  and 
indeed  it  applies  only  where  some  court  other  than  his  own  had  exclusive 
jurisdiction,  whereas  here  the  courts  have  a  common  jurisdiction. 

Next,  stat.  1  &  2  Vict.  c.  45,  does  not  apply  to  Jersey,  that  island  not 
being  named;  1  Blackst.  Ck)m.  106,4  Inst.  287.(a)  It  is  by  no  means 
clear  that  the  alteration  of  our  terms  by  act  of  parliament  would,  as  sug- 
gested on  the  other  side,  bind  Jersey.  The  Regency  Act,  51  G.  3,  c.  1, 
s.  1,  expressly  conferred  all  the  authorities  which  lawfully  belong  to  the 
king  of  the  united  kingdom.  If  the  writ  be  issued  without  authority,  it 
*9971  ^^  ^^^^'  ^^^  ought  to  be  set  aside  without  ^setting  aside  the  judo's 
order.  In  Thirquand  v.  Hawtreyy  the  only  question  was  as  to  the 
way  in  which  the  judge  had  exercised  a  power  which  undoubtedly  be- 
longed to  him. 

Further,  the  learned  baron  was  misled  by  the  affidavits  upon  which  he 
granted  the  rule.  Russell's  statement  as  to  the  inability  to  swear  affida- 
vits, is  distinctly  negatived.  Ajid,  if  the  learned  judge  had  been  told  that 
this  was  a  commitment  for  contempt,  and  that  such  commitment  was,  by 
the  law  of  Jersey,  a  criminal  process,  that  a  formal  adjudication  had  been 
made,  and  that,  by  that  law,  no  warrant  is  necessary  for  imprisonment, 
he  would  in  his  discretion  have  refiised  the  writ.  It  is  true  that  the  writ 
is  claimable  of  right ;  but  it  does  not  issue  as  of  course.  Some  founda- 
tion for  the  application  must  be  shown.     In  Leonard  Watson*s  Case^  9  A. 

(a)  The  cmb  of  ParlianMnt  in  IreUnd,  12  Rep.  109,  was  alto  refened  Uk 
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&  E.  731,  the  writ  issued  upon  affidavits  suggesting  objections  to  the  im- 
prisonment. Hohhouse*8  CasBj  3  B.  &  Aid.  420,(a)  and  the  authorities 
there  cited,  especially  Rex  v.  Scfdevery  2  Burr.  765,  show  that  the  writ 
may  be  refused  if  no  proper  ground  be  laid  for  the  application.  Possibly, 
in  this  case,  the  learned  baron,  if  properly  informed,  would  have  granted 
a  rule  nisi  for  a  habeas  corpus,  as  was  done  in  it.  Blake^s  Case^  2  M.  & 
S.  428,  and  in  Waders  Case,  2  M .  &  S.  429,  note  (a).  The  principle,  that 
granting  the  writ  at  common  law  is  not  a  matter  of  course,  is  distinctly 
asserted  by  Wilmot,  C.  J.,  in  his  Opinion  on  the  writ  of  Habeas  Corpus.(i) 
Indeed,  if  the  law  were  otherwise,  a  person  secluded  on  account  *of  ryooo 
his  having  upon  him  an  infectious  disorder,  or  a  violent  lunatic,  ^ 
might  be  removed  for  a  time  from  proper  custody.  The  inexpediency  of 
allowing  the  writ  to  go,  as  a  matter  of  course,  into  every  country  subject 
to  the  British  crown,  is  manifest :  and,  as  to  Jersey,  the  affidavits  expressly 
assert  this.  [Coleridge,  J.  Is  there  any  instance  of  quashing  a  writ  of 
habeas  corpus  in  the  way  suggested  by  this  rule  ?]  A  certiorari  may  be 
quashed :  and,  in  Bex  v.  Cowkf  2  Bur.  834,  855,  Lord  Mansfield  treats 
the  question,  whether  a  certiorari  could  go  to  Berwick,  as  analogous  to 
the  question  whether  a  habeas  corpus  could  go  thither. 

Lord  Denman,  C.  J.  The  affidavit  on  which  this  writ  was  obtained  is 
entitled  in  the  Exchequer. 

Peacock.  It  does  not  appear,  by  the  affidavits  on  which  this  rule  was 
obtained,  that  there  was  no  affidavit  sworn  in  the  Queen's  Bench  on  ap- 
plying for  the  writ.  Even  if  it  did,  that  would  be  a  ground  only  for 
moving  to  quash  the  judge's  order.  Cur.  adv.  vtUt. 

Lord  Denman,  C.  J.,  in  the  same  term,  (January  31st,)  delivered  the 
judgment  of  the  court. 

That  the  writ  of  habeas  corpus  ad  subjiciendum  has  legal  force  in  the 
Island  of  Jersey,  and  must  be  obeyed  there,  is  now  admitted  on  all  hands. 
Nor  can  we  be  parties  to  the  encouragement  of  any  doubt,  whether  the 
inconveniences  that  may  possibly  arise  in  giving  effect  to  the  writ  will 
justify  us,  or  any  judge  who  may  •possess  the  power,  in  declining  r^anq 
the  exercise  of  it  in  behalf  of  any  person  who  lawfully  requires  it. 

The  present  question  therefore,  on  the  rule  for  quashing  the  writ  issued 
by  my  brother  Rolfe,  depends  on  the  peculiar  circumstances  belonging 
to  that  writ.  Had  the  learned  baron  power  to  issue  the  habeas  corpus  ? 
Wc  are  convinced  by  the  discussion  that  he  possesses  that  power.  The 
statute  of  1  &  2  Vict.  c.  45,  s.  1,  uses  the  words  habeas  corpus  in  the 
most  general  and  unrestricted  manner.  In  any  case  we  shall  be  slow  to 
control  the  operation  of  unambiguous  words  from  any  supposed  intention 
of  the  legislature :  and  we  should  least  of  all  think  ourselves  at  liberty  to  pur« 
sue  that  course  so  as  to  restrain  the  power  to  issue  a  writ  of  habeas  corpus. 

(a)  8eeS.  C.2Cliitt.Rep.307. 

(b)  Notes  of  OpinioM  and  Judgments,  ftc,  pp.  88, 91,  Ac  And  see  4  Bee.  Abr.  141,  (7tli 
ed.)  tit  Habeas  Corjmi,  (B)  13. 

VOL.  vn.  71 
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We  do  not  think  it  needful  to  dwell  more  particularly  on  the  arguments 
urged  at  the  bar  in  support  of  that  proposition.  But,  secondly,  these  affi- 
davits are  entitled  « In  the  Exchequer  :^'  and  a  serious  doubt  was  felt 
whether,  so  entitled,  they  can  authorize  a  baron  of  that  court  to  act  as 
a  judge  of  this,  under  the  statute  so  often  alluded  to.  No  reference  was 
made  yesterday  to  the  rule  promulged  by  all  the  courts  in  Hil.  T.  2  W.  4 : 
I.  4,  (3  B.  &  Ad.  375.)  «<  An  affidavit  sworn  before  a  judge  of  any  of  the 
courts,"  &c.,  *t shall  be  received  in  the  court  to  which  such  judge  belongs, 
though  not  entitled  of  that  court ;  but  not  in  any  other  court  unless  en- 
titled of  the  court  in  which  it  is  to  be  used.'*  This  rule  is  not  applicable 
to  the  present  case ;  but  its  language  points  out  a  distinction  which  we 
think  is  so  applicable.     These  affidavits  are  not  pressed  upon  us  to  be  re- 

*10001  ^^^^^^  ^^^  -  ^^y  ^^^^  heen  received,  and  have  performed  *their 
office,  before  the  learned  baron.  Were  they  properly  received 
bj  him  ?  It  is  enough  to  say  that  they  may  have  been ;  for,  when  they 
were  laid  before  him,  he  may  have  acted  as  a  judge  of  the  Exchequer, 
and  had  power  to  make  his  writ  returnable  there.  It  is  stated  that  he  was 
requested  to  do  so ;  but  that  he  himself  saw  reason  to  suggest  that  it 
should  be  made  returnable  before  us.  Then,  he  would  have  received  them 
properly  in  the  first  instance ;  and  he  had  a  discretion  as  to  the  court  where 
the  writ  should  be  made  returnable,  and  might  lawfully,  on  these  aflSda- 
vits,  send  the  matter  before  the  Queen's  Bench. 

But,  thirdly,  a  deception  is  said  to  have  been  practised  by  the  applicant, 
inasmuch  as  he  knew  that  he  was  imprisoned  under  a  sentence  of  contempt 
pronounced  by  the  Royal  Court  of  Jersey,  and  fraudulently  suppressed 
that  fact.  If  the  baron  had  been  properly  informed  of  it,  he  would  not 
(it  is  said)  have  issued  the  writ  at  once,  but  would  either  have  required 
full  information  of  such  fact  from  the  applicant,  as  was  done  in  Hobhoun^ 
CasBy  or  would  have  granted  only  a  rule  nisi.  In  either  case  there  may 
possibly  be  good  reason  for  believing,  as  was  contended,  that  the  writ 
would  not  have  issued. 

It  may  be  that,  if  it  appeared  beyond  a  doubt  that  a  fraud  had  been 
practised,  the  writ  ought  to  be  quashed.  But  of  the  fact  we  are  not  sa- 
tisfied. It  rather  seems  that  Mr.  Wilson,  an  English  lawyer ,(a)  may  have 
bona  fide  believed  that  a  warrant  for  his  commitment  was  necessary,  and 
*1001i  ^^^  either  the  absence  of  any  warrant,  *or  the  refusal  to  show 
-I  him  the  warrant,  would  entitle  him  to  bis  liberation.  He  may 
very  probably  have  been  ignorant  that  by  the  law  of  Jersey  the  sentence 
of  the  court  was  in  itself  a  sufficient  warrant. 

If  fraud  is  not  made  out,  we  must  consider,  fourthly,  whether  the  writ 
is  to  be  set  aside  because  the  learned  Baron  did  not  require  the  information 
which  might  have  been  given,  i.  e.  whether  he  has  abstained  fiom  eze^ 

(a)  It  wai  nodentood  diat  Mr.  Wilton  wu  an  English  attorney.  He  detcribed  bimMlf  i* 
««genUeoian/'  in  the  introdoctoiy  part  of  thi»  affidavit  annexed  to  Rueseli'a  afBdavit,  (aali^f 
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cising  a  discretion  so  obviously  demanded  by  the  occasion  that  we  ought 
to  condemn  and  annul  what  he  has  done.  The  strong  cases  supposed, 
of  an  application  for  producing  a  sick  man  labouring  under  an  infectious 
distemper,  or  a  raving  and  dangerous  maniac,  brought  to  the  knowledge 
of  the  court,  would  show  an  overroling  necessity  to  which  all  other  con- 
siderations must  give  way.  But  there  is  a  wide  difference  between  such 
a  state  of  things  and  the  inconvenient  general  consequences  that  may  pos- 
sibly attend  the  liberation  of  a  sane  man,  by  whatever  authority  im- 
prisoned. We  do  not  intimate  that  a  previous  inquiry  would  be  wrong 
where  there  is  reason  for  supposing  the  prisoner  to  be  under  sentence  of  a 
court.  On  the  contrary,  we  think  such  a  course  the  most  desirable,  and 
may  conjecture  that  the  learned  judge  would  probably,  on  more  reflection, 
have  granted  a  rule  nisi  for  that  purpose.  But  this  is  an  application  to 
quash  a  writ  actually  gone  forth.  We  find  from  the  master  of  the  crown 
office  that  the  court  held  more  than  once,  in  26  G.  3,  that  no  writ  of 
habeas  corpus  should  be  quashed  for  matter  that  can  be  properly  returned 
to  it.  As  a  general  rule,  that  is  certainly  the  most  convenient  course, 
most  just  to  the  party  applying  for  the  writ,  and  most  in  furtherance  of 
the  great  object  for  which  our  constitution  has  appointed  it.  But,  as 
*the  learned  Baron,  with  full  authority,  has  formed  his  own  rutnnQ 
opinion  on  these  circumstances,  and  has  so  far  helped  the  appli- 
cant  on  his  way  to  obtain  his  freedom,  we  do  not  feel  ourselves  justified  in 
interfering  with  his  progress  in  the  manner  prayed.  Rule  discharged. 
The  following  return  was  made. 

**  We,  the  nid  John  le  Couteor,  viaooant  of  the  bland  of  Jersey,  in  the  writ  hereunto  an- 
nexed named,  and  John  Kandich,  keeper  of  her  majesty's  jail  in  the  raid  island,  in  the  said 
writ  also  named,  do  hereby  certify  and  return,  in  obedience  to  the  said  writ,  that,  before  the 
eoming  of  the  said  writ  to  us,  to  wit  on  the  23d  day  of  September,  a.  d.  1844,  we  did  take  into 
oar  custody,  and  the  said  John  Kandich  still  does  detain  in  custody,  the  said  Charles  Cams 
Wilson,  in  the  said  writ  named,  under  and  by  virtue  of  a  certain  sentence  of  the  Royal  Court  of 
the  said  island  of  Jersey,  which  said  sentence  is  in  the  French  langusge,  and  is  as  foUowa*" 
(The  sentence  was  then  set  out  in  French.)  **  And  which  said  sentence,  being  translated  into 
the  English  language,  is  as  follows. 

***  At  the  Royal  Court  of  the  island  of  Jersey,  in  the  ^ear  1844,  the  23d  day  of  September: 
Whereas,  in  a  cause  depending  between  Mr.  John  Le  Gros  and  Mr.  Charles  Carus  Wihion  on 
the  one  part,  and  Peter  Le  Sueur,  Esquire,  an  advocate  of  the  bar,  on  the  other  part,  the  aud 
Mr.  Wilson,  when  the  court  was  on  the  point  of  delivering  an  interlocutory  judgment  in  the 
said  cause,  took  upon  himself  to  interrupt  the  court  by  uttering,  in  the  most  unbecoming  tone,  (a) 
the  following  wonls^ — 1  wUnmly  protnt  agmntt  the  reading  of  the  judgment^  which  you,  an  in- 
cowpetent  court,  compoeed  of  a  bailiff,  and  two  UetUenatU  bailiffs,  who  have  been  recused,  and  who 
have  not  purged  thfmselves  of  (hat  rerusation,  awl  have  not  the  power  to  do  so,  have  rendered :  the 
court,  conformably  with  the  conclusions  of  the  Queen's  procurator  general,  applying  the  article 
of  the  code  of  laws  which  orders  that  all  persons  who  shall  have  been  wanting  in  respect  to  the 
hailifil  as  representing  the  person  of  her  majesty,  shall  be  punished  by  imprisonment  until  they 
shall  have  made  reparation  for  the  same  by  asking  psrdon,  and  shall  have  paid  the  peeuniaij 
fine  imposed  upon  them,  according  to  the  nature  of  the  oflenoe;  and  considering  that  the  bailly 
has  several  times,  but  in  vain,  during  the  arguing  of  the  said  cause,  ordered  thesai^  Mr.  Wifson 
to  be  more  cautions  in  his  expressions,  and  mom  respectful  in  his  conduct  towards  the  oouit ; 
has  condemned  *the  Mid  Mr.  Wilson  to  a  fine  of  10/.  sterling  to  her  majeaty,  and 
to  ask  pardon  of  the  court  And,  the  said  Mr.  Wilson  having  refused  to  comply  [*1003 
the  judgment  of  the  ooort,  he  vs  sent  to  piisoo  nntil  he  shall  have  obeyed. 

M  <  Fbs.  GonvBAr,  Giwfr*' 
(a)  M  Eo  pnmonfanty  da  ton  le  pins  incanvenant" 
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M  And  we  farther  certify  and  return  that  the  raiil  sentence  was  duly  and  lawfully  mada  and 
pronoanced  by  the  said  Royal  Court  of  Jersey,  sccording  and  in  confivmity  to  the  law  then  and 
•till  in  force  in  the  said  island.  And  that,  according  to  the  law  aforesaid*  the  said  aentenee  was 
and  is  a  good,  valid,  and  lawful  authority  and  sentence,  whereby,  and  in  obedience  to  which,  we 
were  obliged  and  empowered  to  take  into  our  custody,  and  the  said  John  Kandich  has  heen  and  is 
obliged  and  empowered  to  detain  therein,  the  said  Charles  Cams  Wilson  as  afiwesaid,  and  that 
we  had  and  have  not,  nor  according  to  the  law  of  the  said  island  could  have  had  or  could  have^ 
any  warrant  or  authority  for  so  taking  and  detaining  him,  other  than  or  diffident  from  the  sen- 
tence »>''  resaid. 

**  ud  we  do  further  certify  and  return  that  the  said  island  of  Jersey  is,  and  froo  time  im- 
*  ujorial  has-been,  governed  by  laws  different  from  those  of  England.  And  that,  long  befim 
UM  taking  and  detaining  the  said  Charles  Carus  Wilson,  there  was,  and  ever  aince  has  been, 
and  still  is,  in  the  said  island,  a  court  entitled  the  Royal  Court  of  Jersey,  being  the  said  court  by 
which  the  said  sentence  was  so  pronounced  as  aforesaid,  and  which,  during  all  the  time  aibra- 
said,  has  been  and  still  is  the  only  court  of  criminal  and  civil  jurisdiction  in  the  said  islsnd. 
That  an  appeal  lies  from  the  said  court  to  the  sovereign  in  council,  and  to  no  other  authori^ 
or  tribunal  whatever.  That  the  said  court,  during  all  the  time  aforesaid,  has  been  and  is  pre- 
sided over  by  a  high  officer  entitled  the  bailiff,  who  is  the  principal  dvil  functionary  is  the 
islsnd  of  Jersey,  and  who,  while  so  presiding,  is  considered  to  represent  the  sovereign,  asristed 
by  certain  judges,  called,  in  the  said  island,  jurats.  That  the  viscount  of  the  aaid  island  of 
Jersey  is  an  officer  of  the  said  court,  whose  duty  it  is  to  take  care  that  its  sentences  and  orders 
are  carried  into  effect  And  that  the  procurator-general  and  advocate-general  of  Jersey  ars 
also  officere  of  the  said  court,  whose  doty  it  is  to  appear  and  act  on  behalf  of  the  crown  in 
criminal  and  other  matters.  That  all  pleadings  in  the  said  court  have  been  and  are  delivered, 
and  all  acts,  sentences,  and  proceedings  of  and  in  the  said  court  have  been  and  are  pronounced 
and  eipressed  in  the  French  language.  That,  long  before  the  taking  and  detaining  the  said 
Charles  Carus  Wilson  as  hereinbefore  mentioned,  the  said  Royal  Court  of  Jersey,  fay  the  law  of 
the  said  island,  possessed,  and  ever  since  has  possessed,  and  still  possesses,  the  power  of 
punishing  such  a  contempt  and  disrespect  as  in  and  liy  the  said  sentence  appears  and  is  stated 
to  have  been  committed  by  the  said  Charles  Carus  Wilson  in  the  manner  in  and  by  the  said 
sentence  directed.  That,  by  an  article  in  and  *  forming  part  of  a  certain  code  of 
*1004]  laws,  and  which,  before  and  at  the  time  of  the  so  taking  and  detaining  the  ssid 
Charles  Carus  Wilson  as  aforeaaid,  was,  and  ever  aince  has  been,  and  still  is,  in 
force  in  the  said  island  of  Jersey,  and  during  all  that  time  formed,  and  still  forma,  part  of  the 
law  thereof,  it  was  and  is  directed  in  manner  following :  ^that  is  to  say")  (the  article  was  tbeo 
set  out  in  French :)  «  which  signifies,  in  English,  *  that  all  persons  who  shall  have  failed  in  re* 
spect  to  the  bailiff  (as  one  representing  the  person  of  the  sovereign)  shall  be  punished  by  im- 
prisonment, until  they  have  repaired  their  fault  by  asking  pardon,  and  have  paid  the  peconiaiy 
fine  which  shall  have  been  imposed  on  them,  according  to  the  nature  of  the  offence.*  And  ws 
further  certify  and  return  that,  on  the  23d  dsy  of  September,  a.  d.  1844,  during  the  sitting  of 
the  said  Royal  Court  of  Jersey,  and  while  the  bailiff  and  jurats  were  present  and  sitting  in  the 
said  court,  the  said  Charles  Carus  Wilson  committed  a  contempt  of  the  said  court,  and  fiiiled  in 
respect  to  the  bailiff  in  the  manner  and  by  the  misconduct  in  the  aforesaid  sentence  stated  and 
let  forth.  And  we  further  certify  that  the  several  matters  and  things  stated  and  set  forth  in 
the  said  sentence  are  truly  and  correctly  stated  and  set  forth.  And  that,  the  said  Charles 
Carus  Wilson  having  so  acted  and  spoken,  and  having  committed  such  misconduct  and  disra- 
apect  as  in  the  said  sentence  mentioned,  within  the  view  and  in  the  hearing  of  the  said  court, 
such  proceedinga  were  thereupon  had,  and  the  said  court,  after  due  examination  and  considera- 
tion of  the  said  conduct  of  the  ssid  Charles  Carus  Wilson,  and  after  full  opportunity  to  the 
said  Charles  Carus  Wilson  to  defend,  explain,  or  apologize  for  his  said  conduct,  diil,  in  eonfoi^ 
mity  with  the  law  of  the  said  island,  in  the  presence  and  hearing  of  the  said  Charles  Carus 
Wilson,  and  of  John  Hammond,  Esquire,  being  an  advocate  practising  in  the  said  court  and 
being  then  of  counsel  for  the  said  Charles  Carus  Wilson  in  the  cause  in  the  aaid  aentenee 
mentioned,  give,  make  and  pronounce  the  aforesaid  sentence,  which  was  thereupon  read  aloud 
in  the  presence  and  hearing  of  the  said  Charles  Carus  Wilson  and  John  Hammond,  and  wu 
thereupon  duly  entered  in  a  book  of  record  of  the  said  court  called  Le  Livre  dea  Poutsuiles 
Criminelles,  being,  according  to  the  law  of  the  said  island,  the  proper  book  for  that  purpose.  And 
we  further  certify  that  the  said  sentence  was  and  is,  in  every  respect,  in  due  form  of  law  so- 
cording  to  the  Isw  of  the  aaid  island ;  and  that,  upon  the  same  being  pronounced  and  given  by 
the  court  as  aforesaid,  it  became  and  waa,  according  to  the  law  of  the  aaid  island  of  Jetsey,  the 
duty  of  the  said  John  Le  Couteur,  being  then  viscount  of  the  said  island,  to  cause  the  same  to 
be  carried  into  execution  as  hereafter  mentioned.  And  that,  the  said  Charles  Carua  Wilson 
having  wholly  refiised  to  pay  the  said  fine  and  ask  pardon  as  in  the  said  sentence  dtrecled,  the  said 
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John  Le  Coateor,  being  luch  TiMoaot  as  aforesaid,  in  performance  of  his  doty  as  sach  Tit- 
count,  and  in  conformity  with  the  law  of  the  said  island,  did,  by  his  lawfal  deputy  Joha  Philip 
Do  Ste.  Croix,  deputy  viscount  of  the  said  island,  take  the  *said  Charles  Carus 
Wilson  into  his  castody,  and  convey  him  to  the  jail  of  the  said  island,  being  the  [*1005 
jail  to  which,  according  to  the  law  <^  the  said  island,  the  said  John  Le  Coutear  was 
bound  and  empowered  to  convey  him,  and  did  there  deliver  him  into  the  custody  of  the  said 
John  Kandich,  who  was  then  the  jailer  of  the  said  jail,  and  the  person  into  whose  custody  the 
said  John  Le  Couteur  ought,  according  to  the  law  aforesaid,  to  have  delivered  him.  And  the 
said  John  Kandich  did  thereupon  receive  the  said  Charles  Cams  Wilson  into  his  custody, 
as  such  jailer,  and  as,  according  to  the  law  of  the  island,  he  was  bound  to  do.  And  we  further 
certify  that  the  said  Charles  Carus  Wilson  has  ever  since  neglected  and  refused  to  pay  the 
said  fine  and  to  ask  pardon,  as  in  and  by  the  said  sentence  directed,  and  has  not  in  any  respect 
obeyed  the  sentence  of  the  sud  court,  or  expressed  any  intention  of  so  doing,  and  still  con- 
tinues to  be,  and  is,  liable  to  be  imprisoned  under  and  by  virtue  of  the  said  sentence.  And  the 
said  John  Kandich  continues  to  be,  and  is,  bound,  by  the  law  of  the  said  island,  to  detain  him 
in  custody  in  execution  and  by  virtue  of  the  same.  And  we  further  certify  that  the  said  Charles 
Carus  Wilson  was  taken  into  custody  by  the  said  John  Le  Couteur,  by  his  deputy  as  afore- 
said, in  pursuance  of  the  sentence  aforesaid,  in  open  court,  the  said  court  being  then  sitting, 
and  that,  acconling  to  the  law  of  the  said  island  of  Jersey,  in  force  before  and  at  and  ever  since 
the  time  of  the  taking  the  said  Charles  Carus  Wilson  into  custody  as  aforesaid,  it  was  not,  nor 
is  it,  the  practice,  nor  is  it  necessary,  that  there  should  be  any  warrant  or  commitment  drawn 
up  or  delivered  to  us,  or  either  of  us,  or  to  any  other  person,  for  the  purpose  of  authorizing  or 
commanding  the  taking  or  detaining  in  custody  of  any  person  taken  or  detained  in  custody  by 
the  order  of  the  said  Royal  Court,  other  than  the  sentence  of  the  said  Royal  Court ;  but  such  sen- 
tence of  the  said  Royal  Court  was,  during  all  the  time  aforesaid,  according  to  the  law  of  the  said 
island,  a  full  and  sufficient  command  and  authority  for  that  purpooe,  and  fully  and  completely 
binding  and  obligatory  upon  us  and  each  of  us.  And  we  certify  that,  by  the  law  during  all  the 
time  aforesaid  and  still  in  force  in  the  said  island  of  Jersey,  the  sentences  of  the  said  Royal  Court 
are  pronounced  in  open  court,  in  the  manner  hereinbefore  mentioned :  and  that  thereupon  it 
becomes  the  duty  of  the  viscount  to  cause  the  same  to  be  carried  into  execution ;  and,  if  such 
sentence  inflicts  the  punishment  of  imprisonment,  immediately  to  take  the  person  ordered  to  be 
imprisoned  and  convey  him  to  the  jail  of  the  said  bhnd.  And  that  eveiy  such  sentence  is  en- 
tered in  the  said  book  entitled  Le  Livre  des  Poursuites  Criminelles,  where  it  remains  open  to 
the  inspection  of  all  persons,  and  from  which  any  («ison  may,  on  application,  obtain  an  official 
copy  of  it  That  no  other  authority  is  ever  drawn  up  or  used  for  the  purpose  of  authorising 
or  commandinjT  the  arrest  or  detention  of  any  person  liable  or  ordered  to  be  imprisoned  in  pnr^ 
•nance  of  such  sentence;  and  that  no  warrant  or  commitment  is  ever  drawn  up  or  delivered  to 
the  viscount,  jailer,  or  any  other  person  for  the  purpose  of  authorizing  such  *  taking 
or  imprisonment,  or  for  any  other  purpose ;  but  that  the  sentence  of  the  court  is,  ac-  [*1006 
ooirding  to  the  law  of  the  island,  the  only  authority  used  or  required  for  those  pur- 
poses. And  every  such  arrest  and  imprisonment  takes  place  under  and  by  virtue  of  the  sentence 
of  the  court,  and  not  of  any  other  or  separate  commitment,  warrant  or  authority ;  nor  is  it  neces- 
sary or  required,  by  the  law  of  the  said  island,  that  any  copy  of  such  sentence  should  be  made 
out  or  delivered  to  the  viscount,  jailer,  or  any  other  person  for  the  purpose  of  authorizing  such 
arrest  or  imprisonment. 

And  we  do  hereby  further  certify  and  return  that  the  above  is  the  cause  of  the  taking  and 
detaining  in  custody,  as  in  the  said  writ  mentioned,  the  said  Charles  Carus  Wilson,  the  body 
of  which  said  Charles  Carus  Wilson  I,  the  said  John  Kandich,  have  here  ready,  as  in  and  by 
the  said  writ  is  commanded. 

Id  Hilary  Vacation,  1845,  (a)  Mr.  Wilson  was  brought  into  court,  and 
the  return  read.  Roehuckf  who  appeared  for  Mr.  Wilson,  asked  time  to 
examine  the  return,  stating  that  he  had  only  received  his  instructions  im- 
mediately before  the  return  was  read.  The  court  directed  that  Mr.  Wilson 
shoidd  enter  into  his  own  recognisance  to  appear  on  the  22d  of  April,  in 
the  term  following.    On  that  day, 

(a)  Febmaiy  19th.  Before  Lord  Denman,  C.  J.,  Patteaon,  and  Coleridge,  Js.  Lord  Den* 
man,  C.  J.,  stated  that  the  learned  judges  mas*  be  considered  as  assisting  eadi  other  in  perform- 
iog  the  fondions  of  a  single  judge. 

3B 
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Kelly  and  Peaeock^  (a)  for  Mr.  Wilson,  claimed  to  put  in  affidavits  ecu* 
tradicting  the  statement  in  the  return  as  to  the  law  of  Jersey.  The  case 
is  not  as  if  a  warrant  had  been  returned ,  on  the  sufficiency  of  which  the 
court  could  judge,  as  in  the  Coat  of  the  Sherifi^  of  Middlesex^  11  A.  &E. 
273,  291.  The  return  here  states  that  the  law  of  Jersey  requires  no 
'^10071  *^'^^'''^^^  •  ^^^  prisoner  is  entitled  to  bring  that  question  before  the 
court.  It  is  said  that  this  is  a  criminal  matter.  Now  die  excep- 
tion in  Stat.  56  G.  3,  c.  100,  s.  1,  <<  otherwise  than  for  some  criminal,  or 
supposed  criminal  matter,"  excludes  simply  all  cause  of  imprisonment, 
not  being  treason  or  felony,  which  is  included  in  the  words  of  stat.  31  C.  2, 
c.  2,  s.  3,  <«  for  any  crime,  unless  for  felony  or  treason."  A  commitment 
for  contempt  was  never  supposed  to  be  within  stat.  31  C.  2,  e.  2,  s.  3 :  at 
all  events  this  commitment  is  not  so ;  for  the  judge  could  not  follow  the 
directions  of  sect.  3  by  binding  the  party  to  appear  where  the  offence  is 
cognisable,  namely  in  the  Royal  Court  of  Jersey.  It  seems  to  foUow  that 
stat.  56  G.  3,  c.  100,  applies  to  this  case,  and  that  the  matter  of  the  return 
is  therefore  traversable  under  sect.  3.  Suppose  a  return  were  to  rely  upon 
the  alleged  law  of  some  local  court  in  England  ;  could  not  the  party  im- 
prisoned bring  before  this  court  the  charters  under  which  the  local  court 
acted  ?  [Patteson,  J.  If  this  be  a  misdemeanor,  it  is  clearly  not  within 
stat.  56  G.  3,  c.  100.]  That  is,  if  it  be  a  misdemeanor  according  to  the 
English  meaning  of  the  word,  so  as  to  be  within  stat.  31  C.  2,  c.  2,  s.  3. 
If  this  application  be  disallowed  there  is  no  remedy :  for  an  action  for  a 
false  return  cannot  be  enforced  against  parties  residing  in  Jersey. 

Sir  F,  Thesigevj  Solicitor-General,  contra.  This  is  certainly  not  a  writ 
under  stat.  31  C.  2,  c.  2 :  but  it  does  not  follow  that  it  is  under  stat.  56 
G.  3,  c.  100.  It  is  a  common  law  writ,  as  appears  by  what  passed  at 
the  former  stage  of  the  proceedings.  Under  stat.  56  G.  3,  c.  100,  a  judge 
could  make  a  writ  returnable  only  in  his  own  court.  And,  further,  by  the 
*10081  ^^^  ^^  Jersey  the  'imprisonment  here  is  for  a  definite  offence, 
and  is  not  analogous  to  an  attachment  for  contempt  in  an  English 
court.  The  law  being  distinctly  averred  in  the  return  and  a  legal  pro- 
ceeding set  forth,  this  court  will  not  allow  such  matter  to  be  traversed  by 
affidavits. 

Lord  Denman,  C.  J.  The  return  states  that  the  viscount  and  the  jailer 
bring  up  the  prisoner,  being  in  custody,  by  virtue  of  the  sentence  of  the 
Royal  Court  of  Jersey,  which  has  passed  upon  the  prisoner  for  the  con* 
tempt,  in  conformity  with  the  law  of  Jersey,  as  set  out  in  the  return.  It 
is  proposed  to  show,  by  affidavit,  that  the  law  is  untruly  set  forth.  Without 
inquiring  whether  any  affidavit  is  receivable  at  all  in  the  case  of  any  pri- 
soner under  sentence,  we  may  decide  the  question  before  us  by  considering 
the  principle  of  the  exception  that  runs  through  the  whole  law  of  habeas 

(«)  A  question  aroie  at  to  the  righl  of  Peacock  to  be  heanl  on  thb  point  I*ord  Dennai^ 
C.  J.,  aaid  that  it  might  be  permitted  in  this  inetaoce,  but  that  the  case  waa  not  to  be  drawa 
into  a  precedent,  the  regular  practice  being  to  hear  only  one  oouniei  on  a  proUminaiy  point 
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corpus,  whether  under  common  law  or  statute,  namely,  that  our  form  of 
writ  does  not  apply  where  a  party  is  in  execution  under  the  judgment  of  a 
competent  court.  If,  indeed,  it  were  proposed  to  show  that  the  prisoner 
had  never  been  before  such  court  at  all,  or  that  no  such  sentence  had  been 
in  fact  given,  there  might  be  a  difficulty  in  saying  that  a  traverse  to  that 
effect  could  not  be  allowed.  But,  when  it  appears  that  the  party  has  been 
before  a  court  of  competent  jurisdiction,  which  court  has  committed  him 
for  a  contempt  or  any  other  cause,  I  think  it  is  no  longer  open  to  this  court 
to  enter  at  all  into  the  subject  matter*  If  we  were  to  do  so,  wc  should 
constitute  ourselves  a  court  of  error  from  such  other  court;  and  should  be 
constantly  examining  whether  the  circumstances,  the  existence  of  whick 
was  proved,  ^warranted  the  opinion  which  such  court  had  formed.  rtiQAQ 
Suppose  a  party  were  convicted  of  murder,  and  ordered  to  be 
executed  in  three  weeks,  could  we,  while  he  was  awaiting  the  execution 
of  his  sentence,  receive  a  statement  that  he  was  improperly  convicted, 
that  evidence  was  improperly  admitted,  or  that  the  offence  was  not  murder? 
The  security  which  the  public  has  against  the  impunity  of  offenders  is, 
that  the  court  which  tries  must  be  considered  competent  to  convict.  We 
could  not  interfere  in  this  way  wiihout  incurring  the  danger  of  setting  at 
large  persons  committed  for  the  worst  offences.  Whether  the  proceeding 
here  be  under  statute  31  C.  2,  c.  2,  or  56  G.  3,  c.  100,  or  common  law, 
this  is  clearly  a  case  in  which  we  are  not  entitled  to  enter  into  the  proposed 
inquiry.  A  court  within  the  queen's  dominions,  exercising  public  autho- 
rity, must  be  taken  to  be  competent  to  judge  of  its  own  law.  Whether 
the  party  might  have  an  action  for  a  false  return,  furnishes  no  test  for  us, 
since  we  must  give  credit  to  all  countries  for  providing  a  remedy  where 
there  is  a  wrong.  At  all  events,  our  judgment  is  not  to  be  exercised  by 
setting  aside  the  proceedings  of  a  competent  court.  A  question  was  raised, 
not  long  ago,  whether  a  committal  by  the  Master  of  the  Rolls  was  valid; 
and  we  held  that  we  could  not  look  at  affidavits  to  show  that  he  liad  acted 
improperly ;  In  the  Mailer  of  Clarke^  2  Q.  B.  619. 

Pattesok,  J.  I  am  entirely  of  the  same  opinion.  There  is,  indeed, 
a  difficulty  in  saying  under  what  authority  this  writ  issues.  I  have  not 
much  doubt  in  *saying  that  it  does  not  issue  under  stat  31  C.  2,  r^^QiQ 
c.  2 :  we  do  not  find  the  words  <<  per  statutum ;"  and  that  statute  '- 
applies,  I  think,  only  where  the  party  has  been  committed  for  trial,  or  has 
been  tried.  And  I  am  inclined  to  think  that  it  does  not  issue  under  stat. 
66  G.  3,  c.  100 :  that  statute  excludes  criminal  matter  and  process  in  civil 
suits,  meaning,  as  I  understand  it,  to  except  all  cases  of  proceedings  at 
law,  and  to  include  merely  cases  where  parties  are  detained  without  any 
authority.  It  seems,  therefore,  to  be  a  writ  at  common  law.  Whethei 
any  statute  gives  to  a  Baron  of  the  Exchequer,  as  such,  power  to  issue 
the  common  law  writ,  I  do  not  know :  but,  under  stat.  1  &  2  Vict.  c.  46, 
s.  1,  he  may  act  as  a  judge  of  the  Queen's  Bench,  and  make  it  a  proper 
writ  of  this  court.    If  the  writ  be  at  common  law^  I  do  not  say  that  we 
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cannot  receive  affidavits :  I  know  of  no  principle  upon  which  I  can  say 
that.  If  it  be  under  stat.  56  G.  3,  c.  100,  power  is  expressly  given  to  us 
to  receive  affidavits.  If  it  be  under  stat.  31 C.  2,  c.  2,  we  clearly  cannot, 
that  statute  giving  us  no  such  power.  But,  assuming  it  to  be  under  stat. 
56  G.  3,  c.  100,  or  (as  I  think  it  is)  at  common  law,  and  that  we  can  re- 
ceive affidavits,  then  what  are  the  affidavits  which  we  can  receive  ?  This 
is  a  return,  made  by  officers,  (not  by  a  court ;  a  court  never  makes  a  re- 
turn,) that  the  prisoner  is  in  custody  by  sentence  of  the  court,  which  has 
directed  that  he  should  be  sent  to  prison  until  he  shall  have  obeyed  the 
order  sentencing  him  to  pay  a  fine  and  ask  pardon  of  the  court.  That  is 
the  essential  part ;  the  rest  is  immaterial,  containing  a  statement  as  to  &e 
law  of  Jersey,  which  we  are  not  to  take  from  the  parties  making  the  re- 
turn. The  officers  show  that  they  act  by  that  authority.  It  might  be  proper 
*10111  ^^  receive  affidavits  *to  show  that  such  sentence  has  not  been 
passed :  but  we  cannot  receive  affidavits  impeaching  the  validity 
of  the  sentence.  No  warrant  was  necessary.  Courts  in  such  cases  seldom 
act  by  warrant :  we  never  do.  If  a  party  is  brought  up,  we  sentence  him 
in  open  court.  The  same  course  is  pursued  at  the  assizes,  and  at  the  ses- 
sions. When  a  man  is  sentenced  to  be  hanged,  no  warrant  issues.  The 
confusion  has  arisen  merely  from  the  language  of  stat.  31 C.  2,  c.  2.  The 
only  question  is,  whether  we  are  to  receive  affidavits  here  as  to  the  law  of 
Jersey.  To  do  so,  after  we  have  been  told  that  the  sentence  has  been 
pronounced  in  Jersey,  would,  in  truth,  be  entertaining  an  appeal.  But  we 
cannot  review  the  proceedings  of  the  court  there. 

Williams,  J.  I  am  entirely  of  the  same  opinion.  I  agree  with  my 
lord  that  it  is  not  material  to  decide  whether  or  not  this  writ  issued  under 
the  common  law.  But  the  supposition  most  favourable  to  Mr.  Wilson  is 
that  it  did  so.  For  what  purpose  then  are  the  affidavits  tendered  ?  T) 
show  that  the  law  of  Jersey  is  contrary  to  that  acted  on  by  the  Royal 
Court.  It  is  not  necessary  to  say  that  affidavits  would  be  receivable  on 
any  ground  whatever :  but,  at  all  events,  there  is  a  marked  distinction  be- 
tween affidavits  that  are  to  show  that  the  party  was  never  before  the  court 
at  all,  or  that  no  sentence  was  pronounced,  and  affidavits  to  show  that  there 
is  no  such  law  as  that  acted  upon  by  the  court.  By  common  courtesy, 
credit  is  given  to  courts  which  have  pronounced  the  law,  that  they  have 
proceeded  legally.  If,  indeed,  there  has  been  committed  any  gross  and 
flagrant  violation  of  natural  justice,  that  may  be  inquired  into  by  a  dis- 
*10121  ^^^^^^  ^^  ^^  matter  on  the  face  of  the  return.  But  *we  cannot 
see  that  an  attachment  for  a  contempt  of  court  is  contrary  to  natu< 
ral  justice.  It  constantly  issues  here ;  and  why  are  we  to  assume  that  it 
may  not  in  another  country.^  The  question  is,  whether  we  are  to  receive 
affidavits  to  show  that  the  law  b  not  so.  I  think  we  cannot.  I  agree 
that  our  decision  does  not  involve  the  assumption  that  the  party  will  have 
a  remedy  in  Jersey :  but  we  must  suppose  that  country  to  be  regulated  by 
laws  administering  justice  for  every  wrong. 
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WiGHTBCAN,  J.  I  am  of  opinion  that  the  affidavits  cannot  be  received, 
whether  this  writ  issued  at  common  law  or  under  stat.  56  G.  3,  c.  100. 
The  return  states  the  sentence  of  a  court,  not  denied  to  have  competent 
jurisdiction.  It  is  proposed  to  deny  upon  affidavit,  not  matter  of  fact,  but 
matter  of  law.  By  allowing  this  we  should  in  truth  be  deciding,  upon 
appeal,  whether  the  law  has  been  rightly  pronounced  by  a  court  of  com- 
petent jurisdiction  to  which  we  are  bound  to  give  credit.  Without  saying 
that  the  affidavits  would  be  receivable  under  any  circumstances,  it  appears 
to  me  that  they  are  not  receivable  for  the  purpose  for  which  they  are  now 
tendered. 

KeUy  and  Peacock  then  contended  that,  on  the  statements  of  the  return, 
the  prisoner  must  be  discharged.  It  appears  that  there  was  no  warrant : 
the  imprisonment  was  therefore  illegal,  however  legal  the  return ;  Furlong 
V.  Bray^  2  Saund.  182 ;  Mayhew  v.  LockCy  7  Taun.  63.  [Lord  Denman, 
C.  J.,  referred  to  Van  Sandan  v.  TV^mcr,  6  Q.  B.  773.]  Next,  the  return 
*8hows  no  contempt  authorizing  imprisonment.  In  the  Case  of  r*|  ai  o 
Oe  Sher^  of  Middlesex,  11  A.  &  E.  273,  this  court,  if  the  con-  ^ 
tempt  had  been  described  in  the  commitment,  would,  as  appears  by  the 
judgments,  have  been  bound  to  inquire  whether  there  really  was  a  con- 
tempt. The  language  of  Lord  Ellenborough  in  Burdett  v.  Mhott, 
14  East,  1,  150,  clearly  leads  to  the  same  doctrine.  Here  the  alleged 
contempt  is  shown,  which  appears  to  have  consisted  merely  in  Mr.  Wil- 
son's objecting  to  the  technical  competency  of  some  of  the  judges.  It 
does  not  appear  that  the  objection  was  not  valid,  nor  that  he  took  it  at  the 
wrong  time.  The  only  suggestion  of  any  thing  like  a  contempt  is  the 
allegation  that  he  pronounced  the  words  in  an  unbecoming  tone.  That  is 
much  too  vague. 

Sir  F.  Thesigefy  Solicitor-General,  Worikyy  and  J.  W.  Smith,  contri.  It 
was  said  from  the  bench  just  now  that  a  warrant  was  not  necessary. 
[Patteson,  J.  I  did  say  so;  but  that  was  not  necessary  for  the  point  then 
before  us.  I  am  ready  to  consider  the  question  as  still  open.]  If  all  the 
return  be  read,  there  is  a  distinct  allegation  that  no  warrant  is  necessary. 
And  in  the  case  In  the  matter  of  Ctarke,  2  Q.  B.  619,  this  court  held  that 
an  order  was  enough  in  the  case  of  commitment  for  contempt.  But,  if  so 
much  only  of  the  return  be  taken  as  contains  the  sentence  of  fine  and  im- 
prisonment, the  question  as  to  the  warrant  cannot  arise.  As  to  the  con- 
tempt, the  return  shows  that  the  court  had  entertained  the  cause ;  nothing 
in  the  nature  of  a  plea  to  the  jurisdiction  could  then  be  properly  urged. 
The  objection  had  evidently  been  made  before  and  overruled.  It  further 
appears  *that  Mr.  Wilson  had  been  repeatedly  admonished.  r«iQi4 
[Lord  DENBfAN,  C.  J.  There  is  no  statement  that  he  had  repeat- 
edly been  disrespectful.]  But,  lastly  and  principally,  the  tone  is  said  to 
have  been  unbecoming :  that  fact  must  be  taken  from  the  sentence ;  this 
court  cannot  examine  whether  the  sentence  is  in  that  report  true.  [Lord 
Dbnman,  C.  J.    For  what  was  he  to  ask  pardon  ?]    For  the  insult  to  the 
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bench>  which  the  return  alleges^  The  presumption  will  be  in  fiTour  of 
the  legality  of  what  the  eourt  has  done ;  Bex  ▼•  SkddU^  1  East»  306> 
314. 

Feacockf  in  re|%.  [Sir  jP.  l^etiger^  Solicitor-General.  The  other  side 
are  not  entitled  to  the  reply..  They  ha?e  in  effect  shown  cause  againsT 
the  motion  to  remand.  Lord  DsimAif ,  C.  J.  They  rather  were  in  the 
position  of  parties  raisiig  an  objection  to  the  return,  which  you  answer, 
and  they  reply  on  your  answer^  In  R^ina  v.  Babiet^  12  A.  &  E.  210, 
213,  note  (a),  a  similar  ciurse  of  atgument  was  allowed.]  The  prisoner 
is  committed  till  he  asks  pardon.  It  should  have  been  pointed  out  for 
what  he  was  to  ask  pardon.  And  he  should  not  ha?e  been  imprisoned 
till  he  do  so,  for  he  cannot  do  so  when  he  is  in  prison.  [Patteson,  J. 
He  may  send  word  that  he  is  ready  to  ask  pardon.  It  is  just  like  the  case 
of  a  bankrupt  committed  till  he  make  answer.] 

Lord  Denman,  C.  J.  I  profess  to  decide  this  upon  what  I  find  returned 
as  to  the  practice  of  the  Hoyal  Court.  We  gi?e  full  credit  to  that  court  for 
knowing  and  administering  their  own  law.  We  find  the  party  sent  to 
*10161   P^^^^°  ^^  consequence  of  a  supposed  contravention  *of  the  law  by 

which  those  who  show  want  of  respect  to  the  bailiff  are  to  be  sent 
to  prison  till  they  have  asked  pardon  and  paid  the  fine  imposed.  Had 
any  thing  positively  absurd  and  unjust  appeared,  we  might  have  acted  as 
repeatedly  has  been  done  in  cases  where  we  have  seen  that  the  colonial 
courts  have  pronounced  judgment  against  a  party  who  had  no  opportunity 
of  making  his  defence.  But  here  it  appears  that  a  contempt  was  supposed 
to  have  been  committed.  That  is  a  case  in  which  it  becomes  the  unfi)r- 
tunate  duty  of  a  court  to  act  as  both  party  and  judge,  and  to  decide 
whether  it  has  been  treated  with  contempt.  We  cannot  decide  upon  the 
face  of  this  return  that  they  have  come  to  a  wrong  conclusion.  A  court 
may  be  insulted  by  the  most  innocent  words,  uttered  in  a  peculiar  manner 
and  tone.  The  words  here  might  or  might  not  be  contemptuous,  accord* 
ing  to  the  manner  in  which  they  were  spoken :  and  that  is  what  we  must 
look  to.  If  the  words  might  be  contemptuously  spoken,  that  was  an  ample 
occasion  for  the  decision  of  the  Royal  Court  with  which  no  other  court  can 
meddle.  Every  court  in  such  a  case  has  to  form  its  own  judgment.  We 
must  always  feel  most  unwilling  to  interfere  in  this  way :  indeed  the  prac- 
tice has  almost  been  discontinued  for  a  century ;  and  there  is  no  judge 
who  would  not  be  extremely  grieved  at  finding  himself  compelled  to  exeit 
the  power.  As  to  the  question  whether  it  sufficiently  appeftrs  for  what 
pardon  is  to  be  asked,  I  agree  that  it  is  shown  to  be  for  want  of  respect. 
The  court  had  adjudged  the  fact  of  want  of  respect,  and  had  a  right  to 
order  reparation ;  having  ealled  for  it,  the  law  left  them  no  ohoice  as  to 
the  mode  in  which  they  were  to  enforce  their  demand. 
*10161       '^Pattcson,  J.    As  to  the  first  question,  it  did  not  occur  to  mSf 

at  the  time  when  I  made  the  remarks  on  the  absence  of  a  wa^ 
ratit,  that  that  was  to  be  made  a  substantive  objection,  or  I  would  not  have 
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expressed  my  opiDion  before  I  heard  the  point  argued.  Still,  now  that  it 
has  been  argued,  I  do  not  see  the  slightest  doubt.  Mayhew  y.  Lodu^ 
7  Taun.  63,  shows  only  that  a  justice  of  the  peace  cannot  commit  for  con- 
tempt without  a  warrant.  This  does  not  prove  that  courts  of  competent 
jurisdiction  cannot  do  so  by  oral  sentence.  As  to  the  other  point,  I  agree 
that  the  contempt  was  a  matter  in  which  the  Royal  Court  had  to  decide 
for  itself.  It  does  not  depend  on  the  mere  words,  but  partly  on  the  man- 
ner, very  often  on  the  previous  conduct,  as  appears  to  be  the  case  here,  the 
party  having  been  repeatedly  warned.  Then  it  is  added  that  the  protest 
was  made  in  the  most  unbecoming  tonet  That  brought  it  within  the  arti- 
cle in  the  code  which  the  return  sets  out.  Whether  the  protest  was  a 
contempt  in  itself,  I  do  not  know.  Mr.  Wilson  may  not  have  known  tb*? 
iacts  before  the  time  at  which  he  protested.  I  do  not  know  the  course  vji 
proceedings  in  the  Royal  Court :  but  one  would  rather  have  thought  that 
the  objection  ought  to  have  been  taken  earlier.  I  do  not,  however,  rest 
my  judgment  on  such  considerations,  but  on  the  fact  that  the  manner  was 
improper,  a  fact  of  which  the  Royal  Court  had  to  judge,  and  of  which  we 
cannot  judge.  Nor  do  I  think  it  of  any  importance  whether  there  be  any 
power  of  appeal.  I  do  not  know  what  power  of  appeal  there  is  when  we 
commit  for  contempt.  It  cannot  be  made  error  on  the  record :  nor  do  I 
see  how  our  proceeding  could  be  reviewed.  Perhaps  the  proceeding 
*of  the  Royal  Court  cannot  be  reviewed :  but  I  do  not  see  what  r«i  qi  7 
that  signifies. 

Williams,  J.  It  is  quite  obvious  that  contempt  may  be  shown  either 
by  language  or  manner.  We  can  imagine  language  which  might  be  per- 
fectly proper  if  uttered  in  a  temperate  manner,  but  might  be  grossly  im- 
proper if  uttered  in  a  different  manner.  No  one  not  present  can  be  a 
competent  judge  of  this.  The  argument  that  has  been  addressed  to  us  on 
behaJf  of  Mr.  Wilson  has  proceeded  on  the  assumption  that  the  manner 
was  perfectly  respectful.  In  such  a  case,  I  should  have  been  slow  to  come 
to  the  conclusion  that  there  was  a  contempt  in  putting  in  the  recusation  at 
the  wrong  time ;  for  he  might  have  believed  that,  if  he  had  not  protested 
at  the  particular  time,  he  would  have  been  precluded.  But,  when  I  see 
that  a  tone  was  used  which  may  have  amounted  to  a  contempt,  the  case  is 
changed,  and  the  argument  does  not  apply  to  the  only  assumption  on 
which  the  Royal  Court  seems  to  have  proceeded,  which  certainly  was  not 
that  of  a  licentia  sumpta  puderUer.  I  will  not  assign  the  precise  meaning 
of  the  word  inconvenant ;  but  it  must  at  least  amount  to  something  incon- 
venient ;  and  it  may  well  have  been  something  which  the  court  found  in- 
decorous. 

WiGHTMAN,  J.  I  shall  address  myself  to  only  two  questions.  First, 
as  to  the  absence  of  a  warrant.  It  seems  to  me  that  the  oral  sentence  was 
sufficient.  At  the  assizes  no  warrant  issues  for  the  detention  of  a  party 
sentenced  to  imprisonment.  In  this  case  the  sentence  appears  to  be  en- 
tered in  a  book  which  is  in  the  nature  of  a  record,  and  to  have  been  pro- 
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^101R1  P^^^y  carried  *into  effect  by  tlie  viscount,  according  to  the  law  of 
^  Jersey.  Secondly,  as  to  the  contempt.  Unless  Mr.  Wilson's 
conduct,  as  described  in  the  return,  could  not  by  possibility  be  contemp- 
tuous, we  are  bound  to  respect  the  opinion  of  the  court,  who  are  the  best 
judges.  It  seems  to  me  that  it  might  be  contemptuous,  as  being  hi^y 
disrespectful,  although  the  words  themselves  are  not  necessarily  so. 

Prisoner  remanded. 

For  want  of  space  in  the  present  volume|the  following  cases, 

The  Queen  against  The  Tithe  Commissioners,  In  the  Matter  of  the  Ystrad- 

6UNLAI8  Commutation, 

The  Queen  against  The  Same,  In  the  Matter  of  the  Dent  Commutation, 

SoAREz  against  Glyn, 

Belcher  against  Campbell,  and 

Stamp  against  Sweetlahd, 

wili  be  published  in  Vol.  VIII. 
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ABANDONMENT. 
Of  JQBtificatiioii  imputing  an  ofibnoe,  68.    Li- 

ABATEMENT. 
Plea  oil 

1.  To  the  damage,  bad,  918.  Slavbxb,L1. 

2.  Whether  pendency  of  arbitzation  may  be 
so  pleaded,  71.    AaaiTmATioir,  lY.  1. 

3.  Form:  bad  for  want  of  proper  com< 
mencement  and  conclusion,  71.  Amai- 
TBATIOir,  lY.  1. 

J.  Of  public  nuisance. 
By  piiTate  individual,  when  not  justifiable, 
339.    RiTXB,  n.  1. 

ABBREVIATION. 

OfChristian  name,  when  sufficient,  555.  Poob, 
XXXIV.  2. 

ABEYANCE. 
Of  corporation,  339.    Ritxb,  H.  1. 

ABUSE. 
Of  process,  187.    Habeas  Cobws,  IY.  1. 

ACCORD. 
Pleading. 
Pendency  of  arbitration,  71.  AmBiTBATioir, 
IV.  1. 

ACQUIESCENCE. 

Bf  not  expressing  dissent  in  a  legal  manner, 
406.    Cevbce-batx,  L 

ACTION. 
L  Cause  of 

1.  Against  several,  one  of  whom  is  bejrond 
the  seas,  811.    Lixitatiob,  L  1. 

2.  For  a  thing  done  in  pursuance  of  a  sta- 
tute. 

For  an  obstruction,  824.    Lhotatiob, 
IY.  1. 

3.  Blending  cause  vested  in  plaintiff  singly 
with  one  common  to  him  and  his  pcut- 
neis,  918.    Si.abbbb,  L  1. 


n.  Statutory  bar  of. 

1.  Plea  that  plaintifTs  right  to  sue  is  not 
complete,  402.    Rxflicatioit,  I.  1. 

2.  By  lapse  of  time.    Lixitatioit. 
nL  Undertaking  not  to  bring. 

When  not  required,  281.    Wabbabt,  L 

ADDRESS. 
Of  order  to  relieve  pauper,  690.    Poob,  X.  1 

ADJOURNMENT. 

A4)oumed  sessions,  how  far  identical  with 
die  original  sessions,  459.    Poob,  VUL  1. 

ADMINISTRATOR. 

EZXOITTOBS  ABS  AsXIiriSTBATOBS. 

ADMISSION. 

Contrary  to  the  fhct:  when  disregarded,  850. 
AssieirxxBT,  L  1. 

AFFIDAVIT. 
L  Title. 
Process  into  Q.  B  on  affidavit  entitled  in 
Exchequer,  when  proper,  984.  Jxbsxt,  L 
n.  On  information  and  belief 
When  sufficient  to  throw  burden  of  proof 
on  the  other  side,  136.  Poob,  XXXVIIL  1. 
in.  For  particular  purposes. 

1.  To  obtain  di8tringa8,284.  DisTBiireAB,L 

2.  To     obtain     certiorari,     136.      PooB, 

xxxvm.i. 

IY.  When  not  looked  at 
To  contradict  return  to  habeas  corpus,  984. 
Jxbsxt,  L 


AFFIRMATIVE. 

What  must  be  shown  affirmatively  in  plead 
ing,  708.    CovxvABT. 

AGENT. 

L  Liability  of  agent  to  third  parties. 
1.  For  undertakings  without  authority. 
Declaration,  in  assumpsit,  alleged  a  pro* 
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mise  by  defendant  to  pay  plaintiff  a  certain 
debt,  and  to  arrange  with  him  the  time  and 
mode  of  paying  it  Issue  being  joined  on,- 
non  assumpsit,  a  special  verdict  was  found, 
which  set  forth  a  letter  from  defendant  to 
plaintifij  containing  the  following  passage,, 
relied  upon  by  plaintiff  as  the  subfltenlive 
contract  **Your  bill  of  charges  in  this 
matter,  amounting  to  5371  5s^"  (the  sum 
claimed  in  the  action,)  **I  also  undertake 
(on  behalf  of  Messrs.  Esdaile  &  Co.)  to 
pay,  and  will  arrange  with  you  the  time 
and  mode."    An  earli^  part  of  the  letter 


contained  an  unquali^eH  promise  by  ^fi- ^^/usticer,  154. 

ti:  aniT  ^8, 


fendant  to  pay  plaintiff  another  Sum; 
in  letters  written  shortly  before,  and  set  out 
in  the  verdict,  the  plaintiff  and  defendant 
named  £.  &  Co.  as  the  parties  to  the  nego- 
tiations, and  mentioned  tfie  debt  now  claim- 
ed as  «^  to  be  settled  and  paid  by  £.  k  Co.," 
but  spoke  of  the  negotiations  as  to  other 
debts  with  reforence  merely  to  plaintiff  and 
defendant 

Heldy  by  the  Court  of  Excfaeqner  Cham- 
ber, that  the  first-mentioned  letter,  upon  the 
&ce  of  it,  and  especially  when  connected 
with  the  other  passages  above  mentioned, 
imported,  as  to  the  sum  claimed,  only  an 
undertaking  by  defendant  as  agent  for  £. 
&  Co. ;  and  that,  in  defitult  of  the  special 
verdict  directly  stating,  or  finding  facts 
from  which  it  resulted  by  necessary  impli- 
cation, that  there  was  a  want  of  authority 
in  defendant  to  give  such  undertaking,  or 
any  excess  of  his  authority  in  giving  it,  de- 
fendant was  entitled  to  jtidgment  Down- 
man  v.  WUHams,  103. 
2.  Burden  of  pioof,  103.    Ante,  1. 

IL  Unauthorized  acts  ofl 

When  evidence  in  explanation,  730.   Hioh- 
WAT,  IV.  3. 

m.  See  also  Dxputt. 

AGREEMENT. 

L  Generally.    Coxtbagt. 

H.  Agreement  or  lease,  211.  LiarsiAui  awd 

.      TXVAXT,  L  1. 

ALLOWANCE. 
Of  rate,  255.    Poor,  V.  1. 

AMENDMENT. 

L  After  error  brought 

Waiver  of  objection  by  receiving  costs,  289. 
Eebor,  IL  1. 
n.  At  public  meeting. 

Irrelevant  amendment,  406.  CBvmcH-BATB, 
L 

ANSWER. 

To  inquiry,  when  admissible  in  evidence,  642. 
PooB,  XV.  4. 

APPEAL. 
I.  Right  o£ 
Whetbei  A  ohu»e  giving  an  appeal  to  "any 


person  or  persons"  aggrieved,  gives  h  to 
guardians  of  a  union,  690.    Poob,  X.  1. 

n.  Consequences  of  omission  to  appeal  £i 
toppel,  549.    Poob,  XXm.  1. 

m.  Notice  of 

1.  As  essential  to  jurisdictioo,  136.    Psoi 
XKXVILL 

2.  Service  of^  when  sufficient 

Notice  of  appeal  against  a  conviction  tra- 
der Stat  5  &  6  W.  4,  c.  50,  s.  72,  is  well 
served  on  the  justice  under  sect  105,  if  d^ 
livered  at  his  dwelling-house,  diough  Ddio 
.  him  *  penonally.     J2e|«ia  v.  North  Bidutgt 


Limitation  of  time  for  giving  notice, 
when  it  runs  from  the  making  of  the  or- 
der. 

Where  a  statute  empowers  justices,  od 
information  laid  at  special  sessions,  to  mske 
orden  on  specified  parties  for  the  payment 
of  money,  notice  of  the  intended  inforan* 
tlon  being  first  given  to  such  parties,  and 
empowers  them  to  appeal,  giving  notioe  of 
such  appeal  <*  within  six  days  after  soeh 
order'*  <*  shall  be  made  or  given,*'  the  time 
for  notice  of  appeal  runs  from  the  makiog 
of  the  order,  not  finom  the  service. 

So  held  on  appeal,  under  sect  3  of  Btat 
4  &  5  Vict  c.  59,  against  an  order  of  jus- 
tices, under  sect  1,  rearing  a  surveyor  of 
highways  to  pay  money  out  of  the  hi^way 
mtes  in  aid  of  turnpike  funds.  Btpm  v. 
Ikrbffthire,  /twfteef,  193. 
rV.  Next  practicable  sessions.       

1.  What  are,  136.    Poob,  XXXVII.  1. 

2.  Omission  to  enter  and  respite  at,  19& 
PooB,  XXXVIL  1. 

V.  Trial. 

Of  what  questions  the  sessions  are  dw 
sole  judges,  596,  601,  n.  Poob,  XVL  & 
XXXIILL 

VI.  Costs. 

1.  Taxation,  459.    Poob,  VUL  1. 

2.  Indictment  for  not  paying,  459.    Poob, 

vra.  L 

VII.  Certiorari,  and  special  case.  Poob, 
XLLXUL 

APPEARANCE. 

L  Distringas  to  compel,  284.    DtsraiBAAS,  1 
II.  Necessity  of. 

1.  Whether  necessary  before  signing  jndg- 
ment  on  warrant  of  attorney,  678.  Baxk 
Burp,  rV.  2. 

2.  Cunsequence  of  signing  judgment  Tivith 
out,  678.    BAmciuFT,  IV.  2. 

APPREHENSION. 
Warrant  fbr,  281.    Wabbabt,  L 

APPRENTICE. 
Settlement,  642.    Poob,  XV.  4. 
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ARBITRATION. 
L  Sabmiaffion :  by  agroement 
How  proved. 

A  tubmission  to  arbitiatioB  by  agree- 
ment written  and  attested  is  not  sufficiently 
proved  by  evidence  of  a  rule  making  such 
agreement  a  rule  of  Ckiurt  under  stat  9  & 
low.  3,c.  15,8.  1. 

But  a  Judge's  order  for  referring  a  cause 
may  be  proved  by  such  rule  of  Court  Ber- 
fuy  V.  Ready  79. 
n.  Submission :  by  Judge's  order. 

How  proved,  79.    Ante,  L 
HL  Rule  of  Court 

1.  When  it  gives  the  binding  effect  to  the 
submission,  79.    Ante,  L 

2.  Does  not  alter  the  character  of  the  con- 
tract, 79.    Ante,  L 

3.  Effect  in  evidence,  79.    Ante,  1. 

IV.  Pendency  oil 

1.  Not  a  good  plea  in  bar  to  action  for  a 
debt 

To  a  declaration,  November  11th,  1844, 
fiir  goods  sold  and  delivered,  and  on  an 
account  stated,  defendant  pleaded,  Novem- 
ber 23d,  1844,  beginning  «*  And,  for  a  fur- 
ther plea  as  to  the  1st  and  2d  counts  of  the 
said  declaration,  the  defendant  saith  that" 
&c^  alleging  that,  before  action  brought, 
disputes  had  arisen  between  plaintiff  and 
defendant  whether  defendant  was  indebted 
to  plaintiff  in  any  and  what  sum  for  the 
causes  of  action  declared  upon,  which  dis- 
putes they  submitted  themselves  to  refer, 
and  did  refer,  to  arbitration,  and  mutually 
promised  to  fulfil  the  award ;  that  the  arbi- 
trators, before  action  brought,  took  upon 
them  the  reference :  that  the  matters  in  dis- 
pute are  still  under  their  consideration ;  and 
that  a  reasonable  time  has  not  elapsed  for 
making  the  award.  Conclusion :  **■  and  this 
the  defendant  is  ready  to  verify,  &c."  On 
demurrer,  Hdd^ 

1.  That  the  plea  could  not  be  considered 
as  a  plea  in  abatement  informally  pleaded. 

2.  That,  as  a  plea  in  bar,  it  was  bad ; 
the  pendency  of  an  arbitration  being  no 
answer  to  an  action  for  recovery  of  a  debt 
Harris  v.  EeynaUUf  71. 

2.  Whether  it  can  be  pleaded  in  abatement, 
and  in  what  form,  71.    Ante,  1. 

V.  Evidence. 

Rule  of  Court,  79.    Ante,  L  1. 
YL  Powers  of  arbitrator:  power  to  direct 
what  shall  be  done. 
When  it  need  not  be  exercised,  661.    Post, 

vm.1. 

Vn.  Award:  finality. 
Non-exercise  of  discretionary  power,  661. 
Post,  VIIL  1. 
Yin.  Award :  findings  on  different  issues. 
1.  W^at  not  inconsistent 

Plaintiff  declared  in  case,  alleging  that 
he  was  entitled  to  the  reversion  in  a  elose,. 


that  H.  had  wrongfixlly  and  irgorionsly 
erected  encumbrances  thereon,  and  that 
defendant  wrongfully  and  ii^nriously  kept 
and  continued  the  encumbrances  so  wrong- 
fully erected.  Pleas:  1.  Not  guilty;  2. 
That  H.  did  not  erect  enoumbranoea  on  the 
close. 

The  cause  was  referred  to  an  arbitrator, 
who  was  to  direct  how  the  verdict  was  to 
be  entered  on  the  issues,  and  to  say  what 
should  be  done  between  the  parties  respect- 
ing the  land  or  premises.  He  awarded 
that  the  first  issue  should  be  entered  for  the 
plaintiff  witliout  damages,  and  the  second 
issue  for  defendant;  and  that  nothing  should 
be  done  by  the  parties  respecting  the  land 
or  premises. 

On  motion  to  set  aside  the  award,  on  the 
ground  that  the  findings  were  inconsistent, 
and  that  the  arbitrator  had  not  awavded 
what  was  to  be  done  by  the  parties, 

Hddy  1.  That  tlie  first  plea  put  in  issue 
only  the  continuance  of  the  nuisance  by  the 
defendant,  and  that  the  finding  thereon  was 
therefore  not  inconsistent  with  that  on  the 
second  plea :  2.  That  the  arbitrator  was  not 
bound  to  direct  any  thing  to  be  done. 

Heidy  further,  that,  although  the  award 
was  bad  for  not  giving  damages  on  the 
first  issue,  the  objection  could  not  prevail, 
because  the  rule  nisi  had  not  been  obtained 
on  that  ground.  Grenfdl  v.  Edgrombtj  661. 
2.  When  it  ought  to  award  damages,  661. 
Ante,  1. 
IX.  Award :  setting  aside. 

Not  on  ground  on  which  rule  nisi  net  ob- 
tained, 661.    Ante,  YIIL  1. 

ARGUMENTATIYENESS. 
In  pleading,  339.    RrvxR,  IL  1. 

ARRANGEMENT. 

In  course  of  a  cause,  how  enforced,  112.   Eb- 
mo]i,L 

ARREST. 
IxpmisovxxHT. 


ARTICLES  OF  THE  PEACE. 


PXACX. 


ASSENT. 


By  not  expressing  dissent  in  a  legid 
406.    CHvmcH-mATX,  I. 


ASSESSOR. 
Mandamus  to  elect,  46.    Mursunrs,  lY.  1. 


ASSIGNEE. 


Bahuhttt. 


ASSIGNMENT. 

I.  What  operates  as  a  present  conveyanee^ 
A^  to  secure  the  payment  ef  51SJL 
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to  6^  asngned,  hj  indenture  of  January 
let,  1843,  all  his  goods  and  farming  stock, 
which  were  then,  or  which  at  any  time 
during  the  continuance  of  that  security 
should  be  in,  about,  and  belonging  to  A.'s 
house  and  farm,  to  G.,  his  executors,  &c^  as 
his  and  their  own  proper  goods  and  chat- 
tels; proviso,  that  if  A.  should  pay  G.  the 
said  5181  on  1st  January,  1845,  or  at  such 
earlier  day  or  time  as  G^  &c.  should  ap- 
point by  notice  in  writing  to  A.,  at  least  ten 
days  before  the  time  to  be  appointed,  with 
interest  in  the  mean  time,  then  those  pre- 
sents should  cease  and  determine :  A.  cove- 
nanted to  pay  principal  and  interest  accord- 
ingly; and  it  was  declared  that  alter  de&ult, 
and,  as  respected  the  interest,  after  notice 
in  writing  requiring  payment,  it  should  be 
lawful  for  G.,  &C.,  to  receive  and  take  into 
their  possession,  and  thencefbrth  to  hold 
and  eiyoy  the  said  goods,  &o.,  and  also  to 
sell  and  dispose  of  the  same  and  every  part 
thereof,  and  out  of  the  proceeds  to  retain 
the  principal,  interest  and  expenses,  and 
render  the  surplus  to  A.,  &c^  and  that  until 
de&ult  it  should  be  lawful  for  A^  &c.  to 
hold,  make  use  of;  and  possess  the  goods, 
&c^  without  disturbance  by  G^  &c. 

A.  not  having  paid  the  interest,  G.,  with- 
out giving  notice  in  writing,  on  Ist  January, 
1844,  took  possession  of  all  the  goods,  &c^ 
then  in  and  about  the  house  and  fiirm,  in- 
cluding the  last  year's  crop  of  hay,  and 
lome  other  articles  which  were  not  A.'s 
property  at  the  time  of  the  assignment,  but 
had  been  brought  by  him  into  the  fiirm 
since.  In  G.'s  entering  to  take  possession, 
A.  delivered  to  him  part  in  the  name  of  the 
whole,  and  signed  a  memortmdum  of  the 
delivery,  acknowledging  that  he  had  made 
default  in  the  payment  of  the  principal  and 
interest,  after  receiving  due  notice  to  pay. 

On  a  feigned  issue  to  try  whether  the 
goods,  &C.,  or  any  part  of  them,  were  the 
property  of  G.  at  the  time  of  the  delivery 
to  the  sherifl;  after  Ist  January,  1844,  of  a 
fl.  fiu  against  A.  at  the  suit  of  another  cre- 
ditor: Held, 

That  the  assignment  was  a  present  con- 
veyance from  A.  to  G.,  so  as,  immediately 
on  the  execution  of  the  indenture,  to  vest 
the  property  in  the  goods,  &c.  then  in  and 
about  the  house  and  farm  in  G.,  and  that 
the  proviso  did  not  operate  as  a  demise  of 
those  goods,  &c.  to  A. 

But,  that  the  deed  did  not  operate  as  an 
assignment  of  goods  thereafter  to  arise  or 
be  brought  upon  the  premises.    GaU  v. 
Bunie2Z,850. 
C.  Of  goods  in  futuxo,  850.    Ante,  I. 

ASSUMPSIT. 

COSTKAOT.       MOVXT     HAS     AKll     miCllTM. 
Umavs  OCOVTATIOV. 


ATTACHMENT. 

I.  For  disobedience  to  Crown  Office  nibpona, 
126.    Poor,  XV.  2. 

II.  For  contemin  of  foreign  or  inferior  coor^ 
984.    JxMXT,  L 


ATTESTATION. 

Of  execution  of  warrant  of  attorney,  838. 
SvmxTT,  L 

ATTESTING  WITNESS. 
WiTirxss,  I. 

ATTORNEY. 

L  What  may  be  done  by. 

1.  Assignment  of  error  in  criminal  case, 
700.    Ehbob,VIIL 

2.  Signature  of  notice  for  certjoiari,  136. 
Pooa,  XXXVIL  1. 

n.  As  attesting  witness  to  execution  of  war- 
rant of  attorney. 
Who  estopped  from  alleging  that  he  was 
not  certificated,  838.    Sitbxtt,  L 
nL  Delivery  of  signed  bill. 

Plea  denying:  replication  de  wjank  bad, 

^02.      RXPUCATIOV,  I.  1. 

rr.  1  abiUty  of. 

When  not  for  imprisonment  un  er  a  void 
warrant  issued  at  his  instance. 
If  attorneys,  conducting  the  business  oft 
fiat  in  bankruptcy,  take  out  a  summons  to 
attend  before  a  commissioner  under  sSbL 
6  G.  4,  c.  16,  s.  33,  whwh  is  disobeyed,  and 
they  afterwards  obtain  a  warrant  cf  the 
commissioner  to  arrest  and  bring  befcn 
him  for  examination  the  party  so  summaor 
ed,  which  warrant  proves  invalid,  the  attor- 
neys are  not  liable  in  trespass,  if  they  have 
taken  no  steps  in  the  execution  of  the  vnt- 
rant,  except  ordering  it  to  be  prepared  bjr 
an  agent,  who,  when  it  was  ready,  gaie 
the  messenger  notice  to  take  iL 

Although  the  attorneys,  in  applying  for 
the  warrant,  used  urgency,  and,  being  toW 
by  the  commissioner  that  diey  must  take  it 
at  their  peril,  said  they  would  do  so. 

For  the  granting  of  a  summons,  under 
Stat  6  G.  4,  c.  16,  s.  33,  to  bring  before  com 
missioners  a  person  «*  known  or  suspected" 
to  have  property  of  the  bankrupt  in  his  pos- 
session; tembU  per  Lord  Dxkxav,  C  J, 
and  WiLLiAKS,  J.,  and  hdd  by  CouaiMB, 
J.,  that  the  suspkuon  required  is  that  of  a 
party  applying  fbr  such  summons,  and  not 
of  the  commissioner.  Cooper  ▼.  Hm^u§t 
928. 


AWARD. 


AmarrmATiov. 


BAD  FAITH. 
Proceedings  when  stayed,  112.    Euo^l 
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BAIL. 
In  aixor,  112.    EmmoB,  L 

BANK. 

Siipvier  imptitiiag  insolv^Dcy  to  one  member 
of  the  film :  pleading,  918.    S^iriNUh  1. 1. 

BANKRUPT. 

L  Commiaflioner. 

1.  Must  perform  his  jodidal  acts  on  his 
own  responsibility,  928.   Attobsxt,IV. 

2.  Telling  attorney  he  takes  out  a  wanrant 
at  his  peril,  928.     AiromirkT,  IV. 

tL  Attendance  of  witnesses  before  commis- 
sioner. 

1.  Tender  of  expenses  when  necessary, 
928.    ATTornvKT,  IV. 

2.  On  whose  suspicion  the  summons  is  to 
issue,  928.    AxromirxT,  IV. 

nL  Cammiiment  of  witness  for  not  attending 
on  summons. 

1.  Attorney  when  not  liable  for  imprison- 
ment under  void  warmnt,  928.  Attoe- 
KIT,  IV. 

2.  Warrant  issued  at  the  peril  of  the  appli- 
cant, 928.    ATToaarxr,  IV. 

IV.  Avoidance  of  warrants  of  atunney  and 
judgments  and  executions  thereon. 

1.  Not  under  stat  3  G.  4^  o.  99,  where  judg- 
ment signed  within  the  twenty-one  days. 
If  a  M'arrant  of  attorney  to  confess  judg- 
ment be  given  by  a  party  who  becomes 
.bankrupt  more  than  twenty-one  days  after- 
wards, and  such  warrant  is  not  filed  under 
Stat  3  G.  4,  c.  30,  biit  judgment  is  signed 
within  twenty-one  days  after  the  execution 
of  the  warrant,  a  d.  fa.  under  such  judg- 
ment is  valid   ns  against  the   assignees, 
though  not  issued  till  more  tlian  twenty-one 
days  after  the  execution  of  the  warrant 

In  sect.  2,  the  words  « unless  judgment 
shall  have  been  signed  or  execution  issued'- 
cannot  be  read  "  unless  judgment  shall  have 
been  signed,  and  execution  issued.'*  Grten 
T.  Wood,  178. 

2.  Not  on  ground  of  an  irregularity  waived 
by  laches. 

£.  gave  a  warrant  of  attorney  authorizing 
die  attorney  to  appear  for  him,  receive  a 
declaration  in  debt,  and  thereupon  confess 
the  action,  or  suffer  judgment  by  nil  dicit  or 
otherwise.  Judgment  was  signed,  and  exe- 
cution issued,  without  any  appearance  being 
entered  for  defendant 

Semble,  per  Lord  Denman,  C.  J.,  that  no 
appearance  was  necessary.    But 

Htld^  that  the  omission  was,  at  most,  an 
iiregularity,  and  might  be  waived  by  laches. 

And  that  it  was  so  waived,  where  the 
..warmnt was  executed  on  the  ftth  February, 
tatd  E.  viras  told  at  the  time  that  judgment 
would  be  entered  up  forthwith,  and  judg- 
ment was  entered  up  on  6th  February, 

VOL.  VII.  '73 


seizure  made  imder  a  ft.  fa.  on  the  24th 
April,  and  the  goods  sold  on  the  2d  May, 
and  the  rule  to  set  aside  was  obtained  on 
26th  May. 

Though  a  docket  was  stiruck  against  E. 
on  3d  May,  a  fiat  issued  on  dth  May,  and 
assignees  were  chosen  on  22d  May,  on 
whose  behalf  the  rule  to  set  aside  was  ob- 
tained. Ckarkufiorth  y.  EUU,  678. 
3.  Under  9  G.  4^  a  16,  s.  108 :  avoidance 
by  fiat  iwuing  before  sale:. what  other 
claims  tBke  precedence  of  rights  of  as- 


B.  entered  up  judgment  on  a  warrant  of 
attorney,  and  sued  out  a  fl.  fa.,  under  whioh 
the  sherifi*  seized.  W.  afterwmrds  lodged  a 
fi.  fJoL,  with  the  same  sherifi'  in  a  bonft  fide 
adverse  action  against  the  same  debtor; 
and  the  sherifi"  delivered  a  warrant,  in  W.'s 
action,  to  the  offices  already  in  possession. 
The  goods  seized  were  sufiicient  only  to 
satisfy  &'s  execution.  Before  any  sale,  a 
fiat  in  bazikvuptDy  issued  against  T.  and  Q^ 
the  debtors.  The  assignees  claimed  the 
goods;  and,  on  an  interpleader  rule,  this 
Court  directed  an  issue  between  B.  and  the 
assignees,  to  try  whether  B,  was  entitled  to 
the  proceeds  of  the  goods,  which,  by  direc- 
tion of  the  Court,  were  in  the  mean  time 
sold,  and  the  produce  paid  into  Court  The 
issue  was  decided  in  favour  of  the  assig- 
nees, on  the  ground  that  E's  writ  was 
founded  upon  a  judgment  on  warrant  of 
attorney,  and  had  not  been  executed  by  sale 
before  the  fiat 

Held  that  the  issuing  of  the  fiat  rendered 
R's  writ  void;  and,  thereupon,  W.'s  writ, 
having  already  attached  upon  the  goods 
provisionally,  became,  in  eficct,  the  first 
writ,  and  W.  was  entitled  to  have  his  exe< 
cution  satisfied  out  of  the  proceeds;  and 
that  the  assignees  could  not  first  claim  any 
part  of  them  under  stat  6  G.  4,  c.  16,  s.  108, 
for  mtable  distribution  among  the  creditors. 

The  sherifi^  while  holding  the  goods  of 
T.  and  G.  under  B.'s  writ,  received  a  fi.  fa. 
at  the  suit  of  L.  in  a  bon&  fide  adverse  ao- 
tion,  and  delivered  a  warrant,  under  that 
writ,  to  an  officer  not  holding  any  warrant 
under  B.'a  writ ;  and  the  officer,  before  fiat 
issued,  seized  the  goods,  tlie  separate  pro- 
perty of  T.,  in  his  private  house,  which 
goods,  if  applicable  to  B.'s  execution,  would 
have  been  exhausted  by  it  HM,  as  be- 
tween L.  and  the  assignees,  that  L.  was  en- 
titled to  priority,  as  in  the  case  above  stated, 
Graham  y,  WUhtrby,  491. 

BAR. 
Plea  in.    P^^XA. 

BABON. 
Of  Exohequer:  common  law  power  as  t» 
Habeas  Corpui,  984.    Jxksbt,  L 
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BARON  AND  FEME. 

L  Redaction  into  poMesmon. 

1.  Whether  by  causing  wife  to  endone  and 
deliver  a  prominory  note  of  which  she 
is  payee,  864.    Bills,  I. 

2.  Whether  by  a  gift  of  a  wife's  chose  in 
actkm,  864.    Bills,  L 

3.  Duplicity  in  pleading,  864.    Bills,  L 

4.  When  not  shown  in  pleading,  864. 
Bilu,L 

II.  Limitation  of  a  wife's  action. 

Coverture  a  good  replication,  864.  Bills,  I. 
HL  Marriage.    Marbtaox. 

IV.  Bigamy,  700.    Emmoa,  VIIL 

V.  Wife's  maiden   settlement,  560.     Poob, 
XXV.  2. 

BASTARD. 
Pages  232,  543.    Poob,  XVIL  XLIV.  2. 

BI6AMT. 

Indictment<  imder  stat  35  6.  3,  c  67,  s.  1. 
Continuance  of  marriage  how  shown,  700. 

ebbob,  vm. 

BILLS  AND  NOTES. 

t.  Note  given  to  feme  covert 
Reduction    into    possession    by  husband: 

when  not  shown  in  pleading. 

In  assumpsit  by  payee  against  maker  of 
a  promissory  note,  defendant  pleaded  that, 
when  the  note  was  made,  plaintiff  was  the 
wife  of  R,  and  that,  after  the  making,  and 
while  the  plaintiff  was  the  wife  of  B^  he 
M  elected  to  take  and  have  the  said  note  in 
his  marital  right,  and  caused  plaintiff  to 
endorse,  and  she,  by  his  authority,  did  then 
endorse  the  note,"  and  R  then  delivered  it, 
so  endorsed,  lo  F. ;  and  that  afterwards,  and 
after  the  note  became  due,  and  before 
action  brought,  B.  diedj  and  that  after- 
wards, and  before  action  brought,  the  note 
came  to  plaintiff's  possession  by  delivery 
from  F. 

Quare.  Supposing  that  the  words  <*  elect- 
ed to  take,"&c.  and  x  caused  plaintiff  to 
endorse,"  &c^  contained  averments  of  two 
distinct  acts,  whether  the  plea  was  not  bad 
for  duplicity.  But,  assuming  that  the  whole 
merely  stated  One  transaction :  Bdd,  on  spe- 
cial demurrer, 

That  the  plea  was  bad,  because  it  did 
not  clearly  show  such  a  reduction  of  the 
tiote  into  possession  by  die  husband  as  dis- 
entitled the  wife  to  sue  upon  after  his  death. 

Defendant  also  pleaded  the  Statute  of 
Limitations.  Replication,  that,  when  the 
cause  of  action  accrued,  plaintiff  was  the 
wife  of  R,  and  that  she  continued  to  be  so 
until,  &C.,  when  R  diad,  and  plaintiff  be- 
.came  discovert;  and  that  she  sued  within 
six  years  after  the  death.  JBM  a  good  re- 
plication. 


Rejoind«(. .  xmc  plaintiff  was  a  feme 
covert  and  the  wife  of  R  until  the  time  of 
his  death,  as  in  the  replication  mentioned: 
diat  the  note  vras  payable  to  her  order; 
and  that,  before  it  was  due,  R  aulhoiteed 
her  to  endorse  it  in  blank  in  her  onTn  nsme, 
and  deliver  it  to  F.,  which  she  did,  ibr 
value :  that,  when  the  note  became  due,  SDd 
more  than  six  years  before  aetioik  brooght, 
the  note  was  in  the  hands  of  anoKher  en- 
dorsee, who  presented  it  for  payment:  sod 
that  afterwards,  and  before  action  bnmght, 
the  note  cltaie  to  the  possession  of  plaintiff 
by  delivery  from  the  said  endorsee,  wbo 
was  then  entitled  to  sue  thereon.  BM^  on 
special  demurrer, 

That  the  rejoinder  was  bad:  for  either 
the  matter  alleged  was  a  departoie  after 
pleading  the  Stamte  of  Limitations,  whicb 
plea  admitted  an  original  right  of  actkn: 
or,  if  the  rejoinder  was  confined  to  the  mat- 
ter stated  in  the  replication,  it  was  no  sn- 
swer,  for  want  of  a  denial  that  the  actioa 
was  brou^t  within  six  years  after  the 
husband's  deadL  SearpeOmir.jaukmmf^lU. 

n.  Endorsement 
By  wife  in  obedience  to  husband,  wheAer 
a  reduction  into  possession,  864.  Ame,  L 

UL  Pleading. 

1.  Rejoinder  setting  up  payment,  a  deps^ 
ture  from  plea  of  Statute  of  LamiBlioo% 
864.    Ante,  L 

2.  Statute  of  Limitations,  864.    Ants,  L 

3.  Reduction  into  possession,  864.  Ante,  I 

BILL  OF  EXCEPTIONS. 

I.  In  what  cases  it  lies,  289.    Ebbob,  IL  1. 

II.  Effect  of,  as  to  right  to  move  for  new  tiial, 
960.    NxeuexRCB,  I. 

BIRTH  SETTLEMENT. 
Page  232.    Poob,  XVIL 

BONA  FIDES 
Page  112.    Ebbob,  L 

BOROUGH  RATE.  \ 

Page  908.    Mavdamts,  IV.  2. 

BRIDGE. 

L  Liability  to  repair. 

When  not  transferred  from  ooonty  to  bo- 
rough. 

A  borough,  incorporated  by  charter,  widi 
a  non-intromittant  clause,  was  enlarged, 
under  stats.  2  &  3  W.  4,  c.  64,  s.  35»  and 
5  &  6  W.  4,  c.  76,  s.  7,  by  the  addition  of  s 
parish  in  the  same  county,  oontaiaiag  s 
bridge,  which,  until  that  time,  the  ooontf 
bad  repaired.  There  was  no  evidcooe  tkai 
the  borough  had  been  used  to 
any  bridges. 
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BUd^  that  the  transfer  of  the  new  district 
did  not  rend^  the  hprpugh  liable  to  repair 
the  bridge.    Eegina  v.  New  Sonim,  941. 
n.  Rale  on  shareholder,  255.    Pooh,  Y.  1. 

BURGESS  ROLL. 
Pk«e908.    ^UvDAXugy  IV.  2. 

BY-LAW. 
By  vestry  meeting,  406, 451.  CHumcH-BATB,  L 


CAPTION. 

L  Of  indictment 

1.  What  it  ought  to  show  as  to  the  grand 
jnrorsi  582.    JunexxHT,  VIII.  3. 

2.  What  incidents  to  jurisdiction  it  need  not 
show,  274.    CouET,  XL  1. 

3.  Of  indictment  found  in  Central  Criminal 
Court,  274.    Coubt,  IL  1. 

BL  Of  order. 

Prima  &cie  evidence  of  its  being  made  hf 
the  persons  therein  stated,  136.  Poos, 
XXXVII,  1. 

CASE. 

L  By  reversioner.  ^^ 

1.  For  nuisance,  661.  ARBTTmATioir,Vin.l4. 

2.  For  negligently  throwing  down  wall, 
634.    Post,  IL 

n.  What  not  an  answer. 

Reparation  before  action  brought 

To  an  action  on  the  case  for  prostrating 
part,  and  building  on  part,  of  a  wall,  and 
lajring  materials  on  a  close,  in  which  wall 
and  close  plaintiff  was  interested  as  re- 
versioner, defendant  pleaded  that  his  own 
dwelling-house,  which  he  was  repairing, 
accidentally  and  without  his  default  fe.l 
upon  the  wall  and  threw  it  down,  and  that 
afterwards,  and  before  action  brought,  and 
within  a  reasonable  time,  defendant  care- 
fully, and  at  his  own  expense,  erected  and 
built  the  said  wall  upon  the  said  dose,  and, 
in  and  about  such  erecting  and  building, 
necsBsarily  and  unavoidably  committed  the 
grievances,  &o.,  doing  no  unnecessary  dam- 
age, &C.,  and  thereupon  and  then,  to  wit, 
at  the  times  when,  &c.,  at  his  own  expense, 
repaired  all  damages  sustained  by  plaintiflj 
by  reason  of  the  grievances.  &c. 

Htldy  on  demurrer,  no  answer  to  the  ac- 
...tioD.     Taylor  v.  SUndattf  634. 

CATHEDRAL. 
Prebends.    Pbbbbms. 

CERTAINTT. 
L  Of  time. 
I  In  examinations,  232,  241.    Poob,  XVII. 

xviai. 

a  Of  place. 


In  affidavits  for  distringas,  284.    Btstbik- 

SAS,  I. 

m.  In  indictments,  782.    Cobspibact,  L  1. 
IV.  In  return  to  mandamus,  46.  Mabbaxvs 
IV.  1. 

CERTIORARI. 
L  Grievance. 

What  such  as  to  ind^ce  the  Court  to  inter- 
fere, 136.    Poob,  XXXVIL  1. 
IL  Before  expiration  of  time  for  appealing. 

516.    Poob,  XLUI. 
IIL  To  remove  indictment  fiom  Central  Qrim- 
inal  Court,  274.    Coubt,  II.  1. 

IV.  To  remove  orders  of  justices. 

Notice  by  whom  and  on  whom  to  be  served, 
136.    PooB,  XXXVIL  1. 

V.  By  Court  of  error. 

To  bring  up  postea  with.sentence  endorsed, 

782.     COBSPIBAGT,  I.  1. 

CESTUI  QUE  TRUST. 
When  ratable,  255.    Poob,  V.  1. 

CHAMBER& 
Judge  at    Jubox,  UL 

CHANNEL  ISLANDa 
Habeas  Corpus  to,  984.    Jxbsbt,  L 

CHAPTER. 
Page  84.    Pbxbxbd,  L 

CHARTER. 

What  the  Crown  may  grant  by,  330.  Ritxb, 
ILL 


CHEAT. 


COVSPIBACT. 


CHILD. 
Widiin  age  of  nurture,  520.  Poob»XXXVL1 

CHOSE  IN  ACTION. 
Reduction  into  possession,  864.    BuM^vl. . , 

CHURCH. 

L  Dignities. 

Prebends.     PBXBBmi. 
IL  Services  to,  reserved  by  way  of  rent,  97f) 

PooB,U. 
in.  Repair  o£ 

A   duty  on    the   parishioners.  40{>,    150 
Chubch-batb,  I. 

CHURCH-RATE. 

L  Laid  by  minority,  when  valid. 

A  monition,  founded  on  an  allogntion 
that  a  parish  church  was  out  of  repsiir, 
issued  from  an  Ecclesiastical  Court,  rccpiir 
ing  the  churchwardens  to  call  a  vostry  for 
the  purpose  of  making  a  mte,  ami  the  pa- 
rishioaers  to  meet  in  such  vestry,  and  then 
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and  there  make  a  late  lor  repair  of  the 
church  aiid  decent  celebration  of  divine 
service,  &o.  therein.  The  churchwardens 
gave  notice  of  a  vestry  meeting ;  and  the 
vestry  met,  in  obedience  to  the  monition ; 
when  the  monition  and  notice  were  read, 
and  the  churchwardens  produced  a  survey 
and  estimate  to  which  no  obje(^tion  was 
niad'j;  nor  was  the  necessity  for  the  re- 
P'.irs,  &c.  disputed.  A  rate  of  ^i.  in  the 
£)Ound  was  then  proposed  and  seconded ; 
upon  which  an  amendment,  stating  an  ob- 
jection to  church-rates  in  general,  and  re- 
fusing to  make  any  rate,  was  proposed  and 
seconded,  put  to  the  meeting,  and  carried 
'liy  a  msgority.  The  chairman  then  asked 
whether  any  further  proposition  as  to 
amount  of  rate  was  made;  to  which  no 
^affirmative  answer  was  returned.  There- 
upon, the  churchwardens  and  other  mem- 
bers of  the  meeting,  being  the  minority  of 
those  present,  made  a  rate.  A  protest  was 
then  delivered  on  behalf  of  the  majority  of 
those  present 

The  churchwardens  proceeded  against 
6.,  a  party  so  rated,  in  the  Ecclesiastical 
Court,  in  a  cause  of  subtraction  of  church- 
rate,  setting  forth  the  above  fects  in  the 
libel  and  in  the  proofs  propounded.  The 
libel,  &c.  having  been  admitted  to  proof;  G. 
declared  in  prohibition.  On  general  de- 
murrer to  the  declaration  (by  which  all  the 
fhcts  appeared :)  Held, 

(1.)  That  the  persons  voting  for  the 
amendment  must  be  considered  as  having 
declined  to  join  in  the  proceedings  of  the 
meeting,  the  amendment  having  no  refer- 
ence to  the  object  for  which  the  vestry  was 
summoned  under  monition;  that  the  per- 
sons so  voting,  therefore  left  the  question  in 
be  hands  of  the  remainder ;  and  that  the 
Ete  was  legally  made. 

(2.)  That  it  was  unnecessary  again  to 
mt  tlie  rate  formally  to  the  vote,  inasmuch 
.•«  it  had  been  in  effect  taken  into  considera- 
tion, and  negatived  by  the  amendment; 
UioQgh  it  would  have  been  more  regular 
bu;  lo  put  the  amendment 

Judi^ment  for  defendants  in  prohibition. 
GosHng  V.  Fy<y,  406. 
IL  Proceetl'rgs  at  ves»ry  meeting  in  reference 
to,  406.    Atito,  L 

CHURCHWARDENS. 
L  Property  vested   in   chuichwardens   and 

overseers,  along  with  a  corporation.  976. 

PooK,  II. 
II  Duty    in    respect   w   ohuich^rates,    1206. 

CHI7mCH-KATX,  L  i 

CLERK. 

Action  against  commissioners  in  the  name  of 
their  clerk,  060.    NsausxvcB,  L 


CaDEFENDANT. 
Page  811.    LuoTAn^v,  L  1. 

CO-IHEiR. 
Reversal  of  outlawry  by,  216.    Outlawmj, 

COLLEGtATE  CHXJRCH. 
Revenues  of  vacant  prebend,  84.  Pm»sn»,L 

COLLUSION. 

I.  When  no  ground  for  Habeas  Corpus,  187. 

Habkas  CompuB,  lY.  1. 
n.  Collusive  execution,  782.     CosinBACT 

LI. 

COMMENCEMENT. 

L  Of  tenancy,   when  not  ascertained,  21L 

Lardlobd  avo  Tkhavt,  L  1. 
n.  Of  plea,  71.    Aebit&atiov,  IV.  L 

COMMISSION. 
Ecclesiastical,  84.    Pmbbbbd,  L 

COMMISSIONERS. 
I.  Contract  by. 
What  sufficiently  appears  to  be,  960.  Nie 

LIQBHCB,  L 

n.  Liabilities. 

1.  Action  against,  in  the  name  of  their 
clerk,  960.    NxeuexHCB,  L 

2.  LdabiliQr  of,  for  negligence  of  their  con- 
tractor, 960.    NxeuoBircB,  L 

nL  Of  bankrupt,  928.    Attobsbt,  IV. 

COMMITMENT. 

L  Sufficient  if  it  recites  abjudication,  187. 

Habbas  Cobfvs,  IV.  1. 
n.  Of  person  brought  to  the  bar  of  a  Court  of 

Equity,  187.    Habsas  Cobpvs,  IV.  1. 
in.  For  disobeying  order  of  sesskias,  when 

iUegal,  169.    Pxacx. 

IV.  For  contempt  of  foreign  ot  inferior  Court, 
984.    JxBSXT,  L 

V.  Without  warrant,  984.    Jbebbt,  L 

COMMUNICATION,  PRIVILEGED. 
Slavdxb.    Libxl. 

COMPANY. 
L  Public:  ratability. 

1.  Enforcement  of  rate  against  one  afaate- 
holder,  256.    Poob,  V.  1. 

2.  Contribution,  255.    Ptoes,  V.  L 
n.  Public:  contributioo. 

To  rates  enforced  against  one  ahardiolder, 
255.    Poob,  V:  1. 
IIL  Publio:  transfer  of  stock. 
Conditions  imd  duties,  199.    East  tktuk 

COMFABT.  L 

IV.  Private.    Pabtrb. 


INI>£X. 


1027 


COMPLAINT. 

I  .  A^ufit.be  shown  to  have  been  made  within 
juziMliction,  520. .   Poor,  XXXVL  1. 

li.  Must  be  shown  to  waix^nt  the  proceed- 
ing. 529.    PooB»  XXXVL  1. 

CONCLUSION. 
1.  To  the  court 

1.  Proper  when  the.  pleading  narrows  the 
issue,  766.    Exxcuroms,  L  1. 

2.  To  plea  of  ne.  uncques  administrator, 
766.    ExxcvToms,  L  1. 

LL  Of  indictment,  250.    Ivnicrxxirr,  HL  3. 
IIL  Of  judgment  in  criminal  cases,  700.   £b- 

moa,yiIL 
lY.  Pursuant  to  «stamte"  or  «stamte8,"  700. 

Emaom,  VIIL 

CONDITION. 

I.  Genemlly. 

When  it  causes  an  instrument  not  to  be  a 
present  demise,  211.     LAniAmn  axu 

TxiTAlfT,  L  1. 
n.  Precedent 

1.  What  refusal  dispenses  with  perfbrm- 
ance,  199.    East  Iitsia  Coxpavt,  L 

2.  What  is  not 

Return  of  imperfect  transfer,  to  action  by 
yendee  for  price  of  shares  not  vested  in  him, 
27i     YxiTDORS,  in.  1. 

3.  Distinction  between,  and  an  act  neces- 
sary to  render  performance  by  the  other 
party  possible,  199.    East  Ivdia  Cox- 

PAlfT,  L 

in.  Stamtory,  543.    Poor,  XLIV.  2. 

CONDUCT. 

L  Surrender  by,  638.    Laxdiard  ard  Txx- 

Airr,  IL  2. 
n.  Estoppel  by. 

1.  By  introducing  a  person  as  a  certificated 
attorney,  838.    Surktt,  L 

2.  By  receiving  costs,  289.    Error,  II.  1. 

CONSENT. 

L  Implied  frcvm  proceeding  with  notice,  459. 
Poor,  VIJ'  1. 

II.  Implied  iram  not  expressing  dissent  in  a 
Ifgal  manner,  406.    Churcr-ratx,  L 

CONSIDERATION. 

L  Failure  of 

By  vendor  in  not  doing  what  is  neeessary 
to  vest  the  property  in  the  vendee,  27. 
VXXDORS,  IIL  1. 

IL  By  court 

Necessity  of  allegation  in  judgments,  782. 

COXSFIRAOT,  L  1. 

CONSPIRACT. 

I.  Indictment 

1,  General  allegation  of  conspiracy  to  de- 
Ihuid  when  insufficient 


Indictment  charged  Uiat  the  defendants 
oonspired  "  to  chutU  and  dtfraud  certain  liegt 
mbftet$  of  tht  Quany  being  tradamtn^  of  di- 
vert large  quantitia  of  their  goodt  ;*'  that,  in 
pursuance  of  the  conspiracy,  defendant  B. 
ihiudulently  ordered  and  obtained  upon 
credit,  from  W.  W.  and  C.  W.,  upholsterer.s. 
divers  goods,  to  Mrit,  &c,  of  the  said  W.  W. 
and  C.  W.,  (the  count  then  stated  a  like 
obtaining  on  credit  from  other  tradesmen 
named,  and  from  others  whose  names  were 
unknown ;)  and  that,  in  further  pursuance, 
&C.,  and  in  order  that  the  said  goods  might 
be  taken  in  execution  and  sold  as  afier  men- 
tioned, defendants  ordered  the  same  to  be 
deUvered  by  W.  W.  and  C.  W.,  ka.  at  the 
house  of  &,  one  of  the  defendants ;  and  they 
were  so  delivered  and  never  paid  for;  ami, 
in  further  pursuance,  &C.,  and  m  order,  &c., 
R  allowed  them  to  continue  in  her  houeie 
till  they  were  taken  in  execution  as  ai\er 
mentioned.  That  defendants,  in  furtlier 
pursuance,  &C.,  did  foMy  and  frauduknlbj 
pretend  tliat  certain  debts  were  due  from 
defendant  R  to  K.  and  P.,  two  otliers  of  tlf* 
defendants,  and  X.  and  P.  did,  to  obtain  pay- 
ment of  such  fictitious  debts,  by  collusion 
with  R,  commence  actions  against  B :  that, 
in  further  pursuance,  &C.,  K.  and  P.  coUu- 
sively  signed  judgment  against  R  in  the 
said  actions,  and  issued  execution  thereon, 
by  virtue  of  which  the  said  goods,  before 
the  expiration  of  the  times  of  credit,  taken 
in  execution  and  sold  to  satisfy  the  said  fie- 
titious  debts :  and  so  the  jurors,  &c.,  found 
that  defendants,  in  manner  and  by  the 
means  aforesaid,  did  cheat  and  defraud  tlie 
said  W.  W.  and  C.  W.,  &c.  of  the  said 
goods. 

Defendants  being  convicted,  and  sentence 
passed  at  the  sittings  under  stat  1 1 6. 4  and 
1  W.  4,  c.  70,  s.  9,  and  motion  made  to  ar- 
rest the  judgment  for  defects  in  the  indict- 
ment : 

Heldj  by  the  Court  of  Queen*s  Bench,  that 
the  indictment  was  good.  Error  being 
brought  upon  the  judgment, 

Held,  by  the  Court  of  Exchequer  Cham- 
ber, that  the  indictment  Mras  bad :  for  that 
the  words  alleging  conspiracy  showed  a 
design  to  injure,  not  tradesmen  indefinitely, 
but  individuals,  and  therefore,  either  the 
persons  should  have  been  named,  or  an 
excuse  stated  for  not  naming  them:  and 
that  the  allegation  of  conspiracy  was  not 
aided  by  the  overt  acts.  And  that  tlio 
overt  acts  themselves  did  not,  either  in  con- 
nectioii  with  the  allegation  of  conspiracy, 
or  independently,  amount  to  indictable  mis* 
demeanors. 

Error  being  assigned  on  the  ground  that 
die  sentence  pronounced  at  Nisi  Prius  waa 
fi&ulty,  the  court  refused  to  notice  a  state- 
ment of  the  sentence  embodied  in  the 
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transcript  of  the  record,  but  requited  the 
plaintifiii  in  error  to  produce  the  poBtea 
itself  with  the  sentence  endorsed:  and  they 
{^ranted  a  certiorari  for  that  purpose. 

Semble  that,  under  the  statute,  a  sentence 
that  defendant  be  imprisoned  ibr  a  term 
commencing  from  the  time  when  he  shall 
be  actually  taken  into  custody,  is  correct 

Qieiere,  whether,  in  such  sentence,  it  be 
necessary  to  use  the  words  <*It  is  consi- 
dered." 

Judgment  being  rerersed,  the  defendant 
K.,  who  was  still  under  imprisoftment,  was 
discharged  by  order  (in  vacation)  of  a 
Judge  of  the  Court  of  (&een^s  Bench  sitting 
at  chambers.    Begina  v.  King,  782. 

2.  For  conspiracy  to  obtain  goods,  782. 
Ante,  1. 

3.  For  conspiracy  to  defraud  by  collusive 
execution,  782.    Ante,  1. 

4.  When  it  ought  to  state  names  of  parties, 
782.    Ante,  1. 

5.  Eflect  of  stating  overt  acts,  782.  Ante,  1. 
U.  Evidence. 

roof  of  intention  to  defhiud  a  class  or  in. 
definite  individuals,  doies  not  sustain  alle- 
gation of  intention  to  defraud  definite  in- 
dividuals,  782.    Ante,  L  1. 

CONSTABLE. 

I.  Protection  of  his  assistants. 

Whether  any  under  order  to  restore  pos< 
session  withheld    from    landlonSi  008* 
RspucATioir,  I.  2. 
U.  Relation  in  which  he  and  his  mmUtWM^ 
stand. 

Acting  under  justice^s  order  are  not  ser- 
vants of  the  applicant,  558.  Rsfuca- 
Tioir,  L  2. 

CONSTRUCTION. 

L  Of  statutes. 

1.  Enlarged,  46.  Maitsamus,  IV.  1.  156. 
Rbsistbt. 

2.  Reasonable,  165.    ComoKSB,  L 

3.  Not  by  substitution  of  other  words,  84. 
Pbkbkitd,  L  178.    BAlTKBvrr,  IV.  1. 

4;  8o  as  to  leave  some  words  without  mean- 
ing, 178.    BAiTKmurr,  IV.  1. 

5.  Literal,  193.    Appkal,  IIL  3. 

6.  Directory,  274.    Cormr,  II.  1. 

7.  By  supposing  mistake  of  date,  317.  Sta- 
Tirr»,XXVm. 

8.  By  reference  to  last  antecedent,-  603. 
Piunr. 

0.  Words  which  are  inserted  to  give  retro* 
i^MNstive  efiect,  700.    EBmoa,  YIIL 

10.  Interpretation  clause  not  restrictive,  976. 
PooB,IL 

11.  Nosdtur  i  sociis,  928.   AnoBirxT,  IV. 

II.  Of  different  instruments. 

.  11  Order  of  justices:  inference  refhsed  either 
way,  543.    Poob,  XLIV.  2. 


2.  Notice  to  quit:  not  strained  to  make  it 
good,  577.    Noncx,  V.  2. 

3.  Order  of  justices :  their  finding  of  a  fact 
inferred  from  ni^cessaiy  implication,  880 
ItioHWAT,  in.  2. 

nL  Particular  words  and  phrases. 

1.  "  In  or  about,"  232, 241.  Poob,  XVHI 1. 

2.  «  Absence,"  165.    CoBoirxB,  L 

3.  «  Places  last  aforesaid,"  603.    Prurt. 

4.  «H.  street  aforesaid,"  569.  PboB,XXy.2. 

5.  «  Or  any  of  them,"  81 1.  LixItatiob,  1. 1. 

6.  (^  Competent  authority,"  84.   PBSBK]ni.L 

7.  «  Being  married,"  700.    Ebbob,  VIIL 

8.  «  Caiise  of  complaint,"  193.  AppBAi,lILa. 

9.  »  Certain  liege  subjects,"  782.    CoBsn- 

BACT,  L  1. 

10.  «  Current  year'*  of  tenaiicy,  577.  No- 
TICB,  V.  2. 

11.  **  Fair  creditor,'' 491.  Bavbbvpt,  IV.  3. 

12.  u  Final  and  conclusive,"  289.    Ebbob, 

n.  1. 

Id.  <*  In  and  for,"  533.    Poob,  XL  2. 

14.  «  Harbour,"  2.    Poob,  IV.  1. 

15.  «  Has  become  chargeable,"  520.  Poob, 
XXXVI.  1. 

16.  "Inhabit,"  533.    Poob,  XL  2. 

17.  «  Have  lately  intruded  and  oome  into," 
516.    PooB,XLIIL 

18.  (( Within  six  days  afler  such  order  shall 
be  made  or  given,"  193.   Appbal,  IIL  3. 

19.  u  Majority,"  406.    Cbvbcb-batb,  L 

20.  u  Person  or  persons,"  690.   Poob,  X.  1. 

21.  «  Place,"  603.    Piww. 

^   22.  «  Net  profits,"  84.    Pbbbbkd,  L 

23.  oOr"  not  read  and^  178.  Babkbotv^ 
IV.  1. 

24.  «  Port,"  2.    Poob,  IV.  1. 

25.  What  is  a  <<  thing  done  in  punoance'' 
of  a  railway  act,  824.  Lixitatiov,  IL  1. 

26.  «Rent"  for  which  «<an  entry  or  dis- 
tress" may  be  made,  976.    Poob,  IL 

27.  «  Shall  be  guilty  of  felony,"  250.    Ib- 

DICTMBKT,  in.  3. 

28.  «  Stocks,  funds  or  annuities,"  674.  Pbb- 

SIOB. 

29.  «  Such,"  317.    Statittb,  XXVffl. 

30.  Proceedings  « under"'  a  statute,  46. 
Makdaxus,  rV.  1. 

31.  «  Upon,"  520.    Poob,  XXXVL  1. 

32.  u  Make  use  o^  850.    Assiobybbt,  L 

33.  "Usually  acting  for  the  district," 690. 
Poob,  X.  1. 

34.  «  Wife,"  700.    Ebbob,  VIIL 

35.  «  Put  into  writing,*'  156.    RaBunr. 

CONTEMPT. 

L  Bisobedieifee' to  crown  office  subposoB,  1S6. 

Poob,  XV.  2. 
n.  Of  inferior  court,  984.    Jbbsbt,  L 
in.  A4Judicatioii  qI;  187.    Habbas  Cobitb 

IV.  1. 
rV.  Imprisonment  for. 

1.  Return  to  Habeas  Corpus,  984.  Jbbib^,  . 
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9.  Gooterupt  w^n.  atsunifid  flom  tiM  r^ 

tuu),  984.    JxE#ST»  L 
3.  Sentence  wliea  sufficiently  shown,  084. 

Jkiisst,  I. 

CONTENVANCSX 

L  Of  marriage. 

1.  Presumed,  700.    EamoB,  Vllt 

2.  When  sufficiently  alleged,  700.   Eamoa, 
VIIL 

IJ.  Of  nuisance:  plea  only  traversing  erection, 
661.    AmBiTBATioir,  VUL  1. 


CONTRA  FORMAM  STATIITi. 
Page  250.    broicxxKirr,  IIL  3. 

CONTRACT. 

L  By  whom  made. 

1.  By  agent  witlioi^  authority  of  principal, 
103.    Agxvt,  I.  1. 

2.  By  board  of  commissioners :  how  shown 
by  their  resolulions^  000.   Nv^uojsircx,  L 

IL  Between  whom. 

Between  the  parties  in  the  course  of  a 
cautfe,  liow  enforced,  112.    Emaoi,  L 
in.  Ancillary  or  distinct,  486.   .  Staxp,  V. 
lY.  Severalty  of  contracts,  with  a  view  to  phi- 

rality  of  stamps,  474.    Staxp,  IL 

V.  How  affected  by  matters  ex.  post  facto. 
Not  by  being  made  a  rule  of  Court,  70.  Aa* 

BITBATIOir,  I.  1. 

VI.  Failure  of  consideration. 

By  not  giving  possession  or  the  right  to  it, 
27.    VsiTDoas,  III.  1. 

VII.  Rescinding. 

1.  For  failure  of  coostderation,  27.    Vm- 
Doas,  III.  1. 

2.  For  defect  of  title,  611.    VairDoas,  IV. 
Vni.  Pleading. 

Showing  that  the  time  to  sue  has  arrived, 

811.     LiMITATXOK,  I.  1. 

CONTRACTOR. 
Negligence  by,  060.    NiDuaivcx,  1. 

CONTRIBUTION. 

L  Where  poor  rate  enforced  against  one  of 
several  joint  shareholders,  255.  Pooa,  V.  1. 

IL  When  it  does  not  entitle  co-surety  to  move 
to  set  aside  warrant  of  attorney  aftejr  pay- 
ment, 838.   Sua^TT,  I. 

CONVEYANCE 
I.  Present 
What  assignment  of  goods  by  way  of  mort- 
gage, 850.    AsfievxavT,  I. 
H,  Fraudulent 
Bpni  fide  sale  to  defeat  execution  is  not, 
802.    Fbaud,  L 

CONVICTION. 

L  Summary:  Ibrro. 
i.  Given  by  statute,  ho^f  far  varied  by 


subsequent  statute^  317.  Statuti^ 
XXVUL 
2.  Necessity,  where  the  oonvictbn  is  be- 
fore justices  difierent  from  those  who  re- 
ceived the  information,  of  showing  that 
&ct  in  the  conviction,  317.    Statutb, 

xxvra. 

H.  Summary:  distribution  of  penalties. 

Under  what  statute,  317.  Statute,  XXVIII, 
IIL  Summary :  in  particular  instances. 

For  possession  of  materials  unaccounted  for, 
317.    Statute,  XXVIIL 

IV.  Summary:  appeal. 

Service  of  notice  at  dwelling^souse,  154. 
Af  PXAL,  III.  2. 

V.  On  indictment 

1.  Record:  what  it  must  show,  582.  JvBe- 
ment,  VIII.  3. 

2.  Of  bigamy,  700.    Emaoa,  VIIL 

COPY. 

L  Of  examtnatkms,  245.    Pooa,  XXVUL  2. 
2.  What  notices  may  be  proved  by»  58b 
NuTicx,  XL  1, 

COPYHOLD. 

L  Right  of  copyholder  to  devise. 

What  does  not  show  custom  not  to  pass  ea* 

tates  by  devise. 

A  special  case  stated  that  lands  in  a  cer- 
tain manor  were  held  by  customary  tenure, 
passed  by  admittance  for  the  joint  lives 
of  the  lord  and  tenant,  were  descendible 
fh>m  ancestor  to  heir,  and,  inter  vivos, 
passed  by  deed  of  customary  conveyance 
(licensed  by  the  lord)  with  surrender  and 
admittance.  The  case  further  stated  that) 
beibre  stat  7  W.  4,  &  1  Vict  c.  26,  there  was 
«o  indanee  of  a  devise  made  by  a  customary 
tenant  of  the  legal  estate  of  any  lands  in 
the  manor,  btU  H  hadjhquently  oeamtd  that 
a  tenant,  wishing  to  dispose  of  his  cus- 
tomary estate  after  death,  conveyed  by  deed 
of  customary  conveyance,  and  surrender  to 
a  trustee  as  on  an  ordinary  alienation,  the 
trusts  of  the  equitable  estate  being  tlien  de- 
clared by  a  separate  instrument,  and  being 
usually  for  the  alienor  during  his  life,  an<l, 
after  his  death,  to  convey  to  such  person  as 
he  should  by  deed  or  will  apjxrint:  Intl 
Hun  was  no  wutanee  of  a'devise  of  any  cus- 
tomary tenant  in  the  manor  without  such 
previous  conveyance,  surrender  and  decla- 
ration of  trust 

Hdd  that,  on  this  statement,  the  tene- 
ments must  be  considered  as  estates  de- 
scendible fVom  ancestor  to  heir,  subject  tv 
the  ordinary  qiles  cpyeroing  copyhold  es- 
tates. That  a  custom  not  to  pass  estates  by 
devise,  or  to  pass  them  by  some  substituted 
method,  was  not  shown  clearly  enoiigh  to 
Bipersede  the  ordinary  ri^ht  of  a  copy- 
holder to  devis^.  his  lands.    And,  therefor<^, 
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that  a  devise  of  sueb  lands  withoat  surren- 
der  to  the  use  of  the  will  (before  stat  7  W. 
4,  &  1  Vict  c.  26,)  was  sustaiiied  by  sect  1 
of  55  G.  3,  c.  192,  and  not  excluded  from 
its  operation  by  the  latter  clause  of  sect  3. 
Deo  dem,Dand.  v.  Thonqmm^  897. 
IL  Surrender  to  use  of  wilL 
Omiuion  supplied  by  statute,  897.   Ante,  I. 

CORONER. 

I.  Performance  of  duties  by. 
When  he  may  act  by  deputy. 

Under  stat  6  &  7  Vict  c.  83,  s.  1,  it  is  a 
**  lawful  or  reasonable  cause**  for  the  ab- 
sence of  the  coroner,  and  the  acting  of  his 
deputy,  on  an  inquest,  that  the  coroner  was 
engaged  in  holding  another  inquest 

Where  the  jury  are  sworn^  and  the  inr 
quest  commences,  properly  before  the  de- 
puty, he  should  continue  holding  the  inquest 
to  its  conclusion,  although  in  the  course  of 
it,  the  principal  coroner  maybe  accidentally 
present 

This  inquisition  held  by  the  deputy  is 
properly  described  as  taken  before  the  prin- 
cipal coroner. 

And  it  is  properly  signed  in  the  name  of 
the  principal  coroner,  « by  R  M.,  his  de- 
puty." Begina  v.  Perldn,  165. 
XL  Deputy. 

1.  When  he  may  act,  165.    Ante,  L 
When  not  affected  by  presence  of  principal, 

165.    Ante,  L 

2.  Inquintion  by,  how  described,  165.  Ante, 
L 

3.  Inquisition  by,  how  signed,  165.    Ante,  I. 
UL  Inquiry  of  homicide. 

1.  Procuring  attendance  of  party  charged. 
Where  a  prisoner  is  committed  for  trial, 

under  a  magistrate's  warrant,  on  a  charge 
of  murder,  QiMerf,  whether  this  court  can 
grant  a  writ  of  habeas  corpus  to  bring  him 
before  the  coroner,  sitting  upon  the  body  of 
the  deceased.  SembUf  per  CoLsminai  J., 
that  they  can. 

Such  power  will,  at  any  rate,  be  exer- 
cised only  where  a  case  of  necessity  is 
shown.  And  this  court  refused  the  writ, 
where  the  ground  suggested  was  that  the 
party  charged  was  to  be  identified  before 
the  coroner,  and  if  was  not  shown  that  such 
identification  could  not  be  effected  without 
producing  the  party,    in  rt  Cookj  653. 

2.  Habeas  corpus  to  bring  a  person  before 
him,  653.    Ante,  I. 

3.  Identification    of  party  charged,  653. 
Ante,L 

CORPORATION 

L  Snispension  and  abejrance. 

1.  By  reduction  of  numbers  through  ousters, 

339.    RiYSB,  n.  1. 
3.  Dirtinction  between  suspension  and  dis- 
•olutioii,  339.    RtrsB,  IL  1. 


3.  What  not  a  dissoMoo,  339.  Ritib,IL  L 

4.  Restoration  of  fisheries  to^  on  reinooipo> 
mtion,  339.    Rirxa,  11. 1. 

n.  Merger  of  franchise,  339.    Rxm,  IL  1. 
UL  When  cotrustees  with  churehwaidsos 
and  overseers,  976.    Pooa,  IL 

COSURETY. 
Page  838.    SvBSTt. 

COSTS. 

I.  Taxation  on  lower  scale. 

In  an  action  for  damages  necessatilj  im> 
liquidated,  the  costs  cannot  be  taxed  oo  die 
lower  scale  given  by  the  directions  to  the 
taxing  officers,  Trin.  T.  7  Vict,  though  the 
plaintifij  at  the  sittings  or  assizes,  recover 
less  than  20(.     WaUher  v.  MtMt,  189. 

IL  Taxation  at  sessions,  459.    Poob,  YIIL  1. 

UL  Of  highway  indictment 

No  power  to  award  costs  under  an  order 
to  indict  not  showing  jurisdictioD,  890L 
HieawAT,  UL  1. 

IV.  Receiving. 

Under  objectionable  order  waives  die  ol^ 
jection,  289.    Ebbob,  U.  1. 

V.  Remedies  for. 

Indictment  for  disobeying  order  of  nnsiinnii. 
459.    Poob,  VUL  1. 

COUNSEL. 

Right  to  reply. 
On  objection  to  return  to  habeas  coipvs, 
984.    Jbbsbt,  L 

COUNTY. 

L  Liability  to  repair  bridges,  941.    Bbiiwb,L 
U.  Additionof  part  of  to  a  municipal  boRiiight 
941.    Bbiimib,  L 

C0X7RSE  OF  BUSINESa 
Evidence  of  sending  letters,  846.    LsTram. 

COURT. 

L  Metropolitan  police,  255.    Poob,  V.  1. 

U.  Central  CriminaL 

1.  Jurisdiction:  in  misdemeanor. 

In  a  prosecution  at  the  Central  Criminal 
Court  for  publishing  a  libel,  it  is  not  neoes 
sary  for  the  purpose  of  giving  jurisdiction, 
that  the  prosecutor  should  have  entered 
into  recognisance,  or  that  the  defeodanc 
should  have  been  in  custody  or  be  bound 
to  appear,  according  to  sect  13  of  stat  4  h 
5  W.  4,  c.  36. 

In  the  margin  of  an  indictment  for  pob- 
lishing  a  libel,  the  venue  was  "Central 
Criminal  Court,  to  wit;"  in  the  body,  the 
offence  was  laid  to  have  been  oommitled 
(( at  the  parish  of  St  Mary  le  Strand,  in  die 
county  of  Middlesex,  witliin  the  jurisdiotioD 
of  the  Central  Criminal  Court"  BM^  that 
the  bill  was  properly  found  by  the  giaiid 
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juiy  of  tbe  Central  Criminal  Court,  and,  on 
certiorari,  might  be  removed  to  the  Court 
of  Queen^s  Bench  at  Westminster,  and  judg- 
ment be  pronounced  by  this  Court  on  the 
defendant  there  withdrawing  his  plea  of 
not  guilty.    Begima  v.  Gregory,  274. 

2.  Venue,  275.    Ante,  1. 

3.  Removal  by  certiorari,  275.    Ante,  1. 

4;  Judgment  in  Q.  B.  on  indictment  found 
in  Central  Criminal  Coiirt,'  275,   Ahte,  1. 

COURT  ROYAL. 
At  Jersey,  9S4.    Jsmbt,  L 

COVENANT. 

In  gross. 
Covenant  by  lessee  with  lessor,  having  only 

an  equitable  title  as  mortgagor,  to  pay 

yearly  sum,  at  a  particular  place,  in  pert 

of  interest  on  the  mortgage. 

Covenant  Declaration  that,  by  indenture 
between  plaintiffs  and  A.,  since  deceased, 
of  first  part,  B.  therein  described  as  guardian 
of  C.  and  D.  minors  and  devisees  under  the 
will  of  E.,  deceased,  of  second  part,  and  de- 
fendant of  the  third  part,  after  reciting  that 
the  parties  of  the  first  part,  and  B.  in  right 
aforesaid,  were  the  owners  of  the  closes, 
&&  thereinafter  described,  subject  to  mort- 
gage for  3500^,  the  interest  whereof  was 
payable  half-yearly  at  the  office  of  W.,  and 
^ad  agreed  to  let  the  same  to  defendant,  it 
was  by  the  indenture  expressed  and  pur- 
ported that  plaintiff  and  A.,  with  the 
consent  and  approbation  of  B.,  did  demise 
the  closes  to  defendant,  his  executors,  &c., 
for  seven  years,  yielding  and  pasing  there- 
fore yearly  during  the  demise  1531.  lit.  at 
the  office  of  W.  aforesaid,  in  part  of  the 
interest  on  the  mortgage  by  equal  half- 
ytearly  payments:  covenant  by  defendant 
with  plaintiffs  and  A.,  their  heirs,  &c.,  to 
pay  the  yearly  sum  at  the  place  and  in 
manner  before  mentioned:  breach,  non- 
payment of  parcel  of  a  half-yearly  sum, 
due  since  the  death  of  A. ;  averment,  that 
plaintifis  and  A.,  or  any  or  either  of  them, 
never  had  any  reversion  in  the  premises 
purported  to  he  demised. 

Plea,  that  the  reversion  of  the  demised 
premises,  expectant  on  the  determination 
ol  the  demise,  was,  at  the  making  of  the 
indenture,  and  from  thence  to  the  death  of 
A«,in  plaintifls  and  A.,  and,  from  her  death 
until  making  of  the  aitor-mentioned  inden- 
ture, was  in  plaintiiis,  who,  before  breach, 
assigned  the  revetsioa  by  indenture  to  S. : 
verification. 

Replication,  that  no  reversion  in  the  sup- 
posed demised  premises,  expectant,  &c., 
was  at  the  time,  &c.,  or  from  thence,  &c^ 
in  plaintifis  and  A.,  or,  from  her  death  until, 
Aa^  in  plaintifis :  conclusion  to  the  ooimtry. 
BcU^  on  general  demurrer, 

VOL.  vu.  74 


That  the  recitals  showed  the  lessors  to 
have  had  only  an  equitable  title. 

That,  the  facts  being  disclosed  on  the 
face  of  the  lease,  neither  party  was  estop- 
ped from  denying  that  the  lessors  had  a 
legal  reversion. 

That  the  covenant  for  the  payment  of  «■ « 
annual  sum  was  a  covenant  in  gross. 

That  the  declaration  was  not  inconsistent 
or  repugnant 

That  the  plea- was  bod  for  passing  over 
the  averment  in  the  declamtion  that  the 
plaintifis  had  no  reversion,  and,  assuming 
that  they  had"  a  reversion,  averring  thatt 
they  assigned  it 

That  the  replication  was- not  a  departure. 

Quarty  whether  the  annual  sum  cove- 
nanted to  be  paid  was  a  reservation. 

SanbU,  that  the  lessee  was  estopped  by 
the  recitak  in  the  lease,  from  averring  that  * 
the  lessors  had  a  legal  reversion.    FaxgeUr. 
T.  Horrit,  708. 

COVERTURE. 
Babojt'  jlvb  Fsm  k. 

CREDITOR. 

L  Fair  creditor,  who  is,  491.    BiVKmirvT, 

IV.  3. 
n.  Validity  of  sale  with  intention  to  defeat, 

892.    Feaud,  L 

CRIMINAL  LAW. 

L  Distinction  between  an  offence  created  by 
statute,  and  a  common  law  ofieoce  subject 
to  statutory  punishment,  250.   Ixdictmshtj 

m.  3. 

U.  Indictment,  and  indictable  offences.    Ik- 

DICTMSVT. 

m.  Punishment,  582.    Judgxbitt,  Vlll.  3. 

IV.  Error,  582.    JuBoxiirT,  VIIL  3. 

V.  Central  Criminal  Court,  275.   CotnnvILl. 

CROWN. 

What  itnuy  grant  by  charter,  339.  Rirsii 
ILL 

CROWN  LAW. 

Cbixiital  Law. 

CROWN  OFFICE. 

Subpoena  duces  tecum,  126.    Poob,  XV.  3. 

CUSTOM. 

Of  manor. 
L  What  statement  of  usage  does  not  nega- 
tive, 897.     COTTHOUI,  I. 

II.  As  to  passing  copyholds  by  devise^  ^97. 
ConHoia,L 

DAMAGE. 

L  Plea  to. 
Bad,  when  the  damage  not  essentially  the 
canse  of  action,  918.    SuuniB,  L  L 
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IL  General  damage  to  plaintifi;  blended  with 
special  damage  to  him  and  his  partnen, 

018.     SlAVDZB,  L  1. 


DAMAGES. 

Awd  Uid  fox  not  gmng,  661.    Abbitra- 
Tioir,  VIIL  1. 

DE  INJURIA. 

Page  402*   RxvucATioB,  L 1. 

DEAN  AND  CHAPTER, 
lliair  pioperi3r,  84»\  Pbbbbvb,  L 

DEBT. 

L  When  it  is  created. 

Whether  on  sale  for  and  payment  by  ready 
money,  739.    PArasirTi  IV.  1; 
n.  Fictitious,  782.    Cobspibact,  L  1. 
in.  For  penalties. 

For  obstruction  by  railway,  is  an  action  fbr 
a  thing  done  in  pursuance  of  the  Railway 
Act,  824.    LixiTATiOB,  IV.  1. 
lY.  For  use  and  occupation.    Uax  abb  Oocu- 

PATIOB. 

DECEPTION. 
In  appljring  ibr  Habeas  Corpns,  984.  Jxbixt,  I. 

DECLARATION. 
I.  When  aided  by  a  subsequent  pleading,  81 1. 

LlXITATIOB,  I.  1. 
U.  Whether  bad  for  laying  damage  so  as  to 

blend  a  several  with  a  joint  cause  of  action, 

918.    Slabdsb,  I.  1. 
JJL  On  covenant,  by  lessor  against  lessee. 

Denial  of  plaintifi'  having  legal  reversion^ 
when  neitlier  repugnant  nor  premature, 

708.      COYSBABT. 

DEED. 

J.  1.  Registry  (^4  190.    Rmhtbt. 

2.  Memorial  partly  lithographed,  156.    Ri- 

OISTBT. 

IL  Rooitals. 

Effect  of  as  estoppels,  708.    Coyxbaut^ 

DELIVERY. 
Of  letter  to  postman,  846.    Lxttxb. 

DEMAICD. 
And  refhsaL 
Of  oompensationlbr  a  thing  done,  not  part 
of  the  thing  done,  824.     LnuxATXOBi 
LV.  L 

DEMISE. 

L  IMbetioftbe  word;  708.    CovsmLmk 
n.  Of  incorporeal  hereditament,486w9BAatB,y. 
m.  Present 
Not  when  conditional,  and  time  of  com- 
mencement uncertain,  211.    Labiuuibb 
JUTB  Tkbabt,  L  L 


IV.  license  or  demjfle^^;39.    Bitbb,  XL  L 

V.  Re-demise. 

What  proviso  in  an  assignment  of  goods  bjr 
way  of  mortgage,  does  not  operate  as  a 
xe^lenuie,  850.    AfsieBxx^T,  L 

DEMURRER. 

Topleainbar^ 
Proper  iorm  of  judgment  £»  defendant,  766. 

EXBCUTPBti  L  U 

D^mAX4. 

Argumentative,  3394    RnrxB,  IL  1. 

DEPARTURE. 
Page  708.    CoTXBABT.    864.    Biuji,  L 

DEPUTY. 
L  When  he  may  proceed  in  the  presence  of 

his  principal,  165.    Cobokxb,  L 
IL  Proceedings  by,  how  described,  165.  Cbbo- 

BXB,  I. 

nL  Proceedings  by,  how  signed,  165.    Cobo- 

BXB,L 

DESCRIPTION. 
L  Of 'Statute  in  repealing  act,  317.    Staxvtb, 

xxvra. 

H;  Of  grand  jmorS)  582.    Jitsmixbt,  VUl  3. 
UL  Of  proceeding  by  deputy,  165.    Cra»- 

BBBk  L 

DETAINER. 

What  amounts  to  imprisonment,  742.  I^r mi- 
SOBXXBT,  L  1. 

DEVASTAVIT. 
Page  756.    JmrnxxBT,  V. 

DEVISE. 
Custom  as  to  passing  copyholda  by,  897.  Conr- 

BOU),  L 

DIRECTION. 
Of  order  to  relieve  pauper,  690.    Poob,  X.  L 

DISCHARGE. 

L  From,  apprehension  under  illegal  wananL 
Unconditional,  281.    Wabbabt,  L 

IL  From  imprisonment  on  reverasl  of  jodg- 
ment»  782.    Cobsvibact,  L 

DISSENX 

NtH'expresMd  in  a  legal  mannari  when  eqm 
valsnt  to  aasentt  406.    CBimcB-mATB,  I, 

DISSOLUTION. 
Of  corporation,  339.    Ritxb,  IL  1. 

DISTRfiSa 

L  For  what  it  may  be  made. 

1.  For  withholding  services  to  parish  dnneh 
reserved  by  way  of  rent,  976.    Pftaib  U. 
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2.  Por  pdor  rates,  aguiut  one  of  seTeral 
shareholders,  255.    Pooa,  V.  1. 
IL  Mandamus  to  issue  warrant,  965.    Aiob, 

V.  1. 
III.  Inderanificatioa  of  justice.  Bigkmr.Pafffh 

fir,  255. 

DisrnoBirnoN. 

Of  penalties,  317.    Statvtx,  XXVUI 

DISTRINGAS. 

To  compel  appearanee. 

L  Service  at  residence. 

An  affidaTit  ibr  the  purpose  of  obtaining 
a  distringas  to  compel  appearance  must 
state  an  endeavour  to  serve  the  writ  of 
summons  at  the  defendant's  residence,  and 
must  specify  where  the  residence  was. 

A  distringas  obtained  on  affidavits  not 
describing  the  residence  was  set  aside  on 
motion. 

The  want  of  such  description  is  not  sup- 
plied by  a  statement  that  the  copy  of  writ 
of  summons  was  left  with  the  defendant's 
biodier  for  defendant,  and  that  defendant 
afterwards  told  plaintiff  "  he  should  upset 
plaintiff's  distringas,  for  the  writ"  (not  fur- 
ther describing  it)  «  had  been  left  with  de- 
fendant's brother,  and  not  with  him."  Croft 
V.  Brown,  284. 

n.  Affidavits  to  obtain,  284.    Ante,  L 

DIVORCE. 
Need  not  be  negatived,  700.    Ebb^b,  YIIL 

DOCK& 

L  Ratability,  2.    PooB,  lY.  1. 
n.  What  profits  are  earned  there,  2.    Poob, 
IV.  1. 

DOCUMENTS, 

Production  before  removing  justicesi  when 
inferred  from  examinations,  245.    Poob, 

xxvra.  2. 

DUES. 

L  Meritorious  cause  of;  2.    Poob,  IY.  1. 
n.  RatabiUty  of;  2.    Poob,  IY.  1. 

DUPLICITY 
In  pleading  reduction  into  possession,  864. 
Bills,  L 

DWELLING-HOUSE. 
L  Separate  and  distinct,  225.  Poob,XXXYUL 

1. 
n.  Service  at,  154.   Awbal,  IIL  2, 284.  Dis- 

TBIVOAS,  L 

BI  Punisliment  for  stealing  in,  582.    Jlive- 
Mjrr,  VnL  3. 


EAST  INDIA  COMPANTl 

1  duties  of  company  as  to  transfer  of  slook. 
Declaration  in  case,  alleging  that  plain- 


tiff was  possessed  of  a  -share  in  the  stock 
standing  in  the  books  of  defendants,  the 
East  India  Company,  in  his  name,  which 
stock  was,  according  to  the  statutes,  trans- 
^»ble  in  defendants'  books  by  defendants 
making,  at  reasonable  times,  such  transfer 
to  any  other  person  as  the  proprietor  should 
require;  and  that,  before  the  committing, 
&C.,  no  transfer  of  plaintiff's  share  had  been 
80  made:  by  reason  whereof  it  was  defend- 
ants* duty  to  make  and  enter  in  their  books, 
at  all  reasonable  times,  such  transfer  of 
plaintiff's  share  as  he  should  reasonably 
require :  That  afterwards  plaintiff  request- 
ed defendants  to  make  and  enter  in  their 
books,  on,  &c.,  being  the  proper  and  usual 
time,  a  transfer  of  his  said  share  to  such 
person  as  he  might  name  for  that  purpose 
at  the  time  of  the  transfer :  That  afterwards, 
on,  &C.,  plaintiff  was  ready  and  willing  to 
transfer  his  said  share  to  a  proper  person 
then  about  to  be  named  by  plaintiff ,  and  who 
was  then  ready  and  willing  to  receive  the 
same,  and  was  a  person  to  whom  the  same 
might  be  lawfully  and  properly  transferred: 
notice  to  defendants,  and  request  to  them 
by  plaintiff  to  transfer :  whereupon  it  was 
the  duty  of  defendants  to  make,  within  a 
reasonable  time,  a  transfer  of  the  share  tc 
the  Moid  perton  then  about  to  be  named,  and 
who  was  then  ready  and  willing  to  accept 
the  same.    Breach,  that  defendants,  befort 
plaintiff  had   named  the  said  person  to 
whom,  &o.,  did  not  nor  would,  when  so 
requested  and  authorized,  or  within  a  rea- 
sonable time,&c.,  make  the  said  transfer  of 
the  said  share,  or  any  transfer  whatsoever, 
but  refused  to  make  and  enter  in  their 
books  any  transfer  thereof  to  any  person 
whatsoever. 

Held,  on  demurrer  to  a  subsequent  plead' 
ing,  that  the  declaration  showed  no  duty  to 
enter  a  transfer  to  a -transferee  not  named 
at  the  time  of  the  proposal  to  transfer ;  that, 
the  refusal  alleged  must  be  taken  with  re- 
ference to  the  demand;  and  that  the  de- 
claration was  bad  in  substance  for  not' 
showing  a  breach  corresponding  with  the 
duty.  Gregory  v.  JSaet  India  Company,  199. 
n.  Pension  by :  when  not  charged  with  judg* 
ment  debt,  674.    Pairsioir. 

ECCLESIASmCAL  COMMISSION. 

Vacant  prebend,  84.    Pbbbbvd,  L 

ECCLESIASTICAL  LAW. 

L  Prebends.    PaiBBim. 

n.  First  fruits^  84.    PBBBsm,  L 

nL  Churoh-rates,  406.    Chubcb-batb,  L 

EJECTMENT. 

L  Who  may:  bringi. 
Ckiiichwaideosaiidoveiieeii^976b  F(MB,n. 
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ni  Notice  to  quit    Nbnci,  V. 

III.  Ptactice. 
1.  Where  defendant  omits  to  appear  under 
consent  rule :  judgment 
In  ejectment  by  landldrd  against  tenant, 
where  half  a  year's  rent  was  due  before 
service  of  declaration,  and  no  sufficient  dis- 
tress was  found  on  the  premises,  if  the  de- 
fendant, having  entered  into  a  consent  rule, 
does  not  appear  at  the  trial,  and  the  plain- 

'  tiff  is  thereupon  nonsuited,  the  lessor  of  the 
plaintiff*  may,  under  stat  4  G.  2,  c.  28,  s.  2, 
have  judgment,  although  there  has  been  no 
formal  demand  of  rent,  or  reentry ;  but  the 
judgment  must  be  only  against  the  casual 
ejector,  not  the  defendant  Doe  dan,  Tnu- 
Utt  of  Bedford  Charily  v.  Payne,  287. 
2.  Motion  for  particulars. 

In  ejectment  brought  by  remainder-man 
against  lessee  of  the  late  tenant  for  life,  on 
the  ground  that  tlie  lease  was  granted  under 
a  power  not  properly  executed,  the  Court 
will,  on  motion,  order  the  lessor  of  the 
plaintiff*  to  give  particulars  of  the  alleged 
defects  in  the  execution.  Doe  dem.  Lord 
Egremont  v.  WUHamM,  686. 

ELECTION. 
Of  municipal  officer,  46.    MAirnAxrt,  IV.  1. 

EMANCIPATION. 

L  How  negatived  in  examinations  and  grounds 
of  appeal,  549,  574,  n.  Pooa,  XXIII.  1. 
XXXVIIL  2. 

It  Not  presumed,  158.    Poob,  XVI.  1. 

IIL  When  it  need  not  be  negatived  in  an  ex- 
amination, 158.    Poob,  XVI.  1. 

EMBEZZLED  MATERIALS. 
P*ge317.    Statuti,  XXVm 

ENDORSEMENT. 
Page  864.    Bills,  I 

ENROLMENT. 
On  burgess  roil^  008.    Mam»amvb,  IV.  2, 

ENTRY. 
For  wnai  rent«,  976.    Poob,  IL 

EQUITABLE  TITLE. 
Shown  by  recitals  in  lease,  708.    CorBVAirT. 

EQumr. 

Court  of,  coramitment  by  to  custody,  of  Bherifi| 
187.    Habkas  Cobpus,  IV.  1. 

ERROR, 
FiBtTLT :  in  civil  cases. 
L  Bail  in  error. 

Permission  to  proceed  without 

QM^rCi  in  what  oases  the  Court  oan  make 
a  special  order,  by  Tirtiie  of  slat  0  6.  4, 


c.  96,  8.  1,  permitting  a  plaintiff  in  efior  to 
proceed  without  giving  baiL 

Bat  wliere,  in  an  action  of  assumpsit,  a 
special  verdict  had  been  agreed  upon  in 
this  court,  for  the  purpose  of  bringing  the 
case  before  the  Exchequer  Chamber,  and, 
after  judgment,  eB.  writ  of  error  was  sued 
out,  but  ^o  defendam  in  error  died,  and 
the  writ  then  lapsed,  witlxnit  materia] 
laches  on  the  part  of  the  plaintiff  in  error, 
whereupon  the  representatives  of  the  de- 
fendant in  error  sued  out  a  set  &.  against 
the  fidth  of  his  agreement,  this  Court,  in  the 
exercise  of  its  general  authority,  stayed  pro> 
ceedings  on  the  sei.  ft.  without  requiring 
bail  in  error,  the  plaintiff  in  error  undertak- 
ing to  proceed  without  delay,  and  tliat,  if 
the  judgment  below  were  affirmed,  the  de- 
fendants in  error  should  immediately  have 
judgment  on  the  sci.  fa.  WiUiamg  t.  Dotgn- 
numt  112. 
n.  In  what  cases  it  lies. 

1.  Not  on  judgment  on  feigned  issu^  under 

Interpleader  Act 

A  writ  of  error  to  the  Exchequer  Cham- 
ber from  the  Court  of  Queen  s  Bench,  under 
Stat  11  G.  4,  &  1  W.  4,  c.  70,  s.  8,  redied 
that  error  was  alleged  in  the  record  and 
process,  and  giving  of  judgment,  « in  a 
plaint"  «in  an  action  on  promises,"  and 
directed  that  the  transcript  should  be  sent 
to  the  Justices  of  the  Common  Bench  and 
Barons  of  Exchequer  to  be  viewed  and  ex- 
amined, &C.  By  the  transcript,  it  appeared 
that  the  judgment  was  on  an  issue  directed 
by  the  Court  of  Queen's  Bench,  under  stat 
1  &  2  W.  4,  c.  58,  (the  Interpleader  Act,) 
and  no  process  by  summons  appeared :  but 
the  declaration  was,  in  form,  on  promises 
upon  a  wager,  and  the  judgment  was  that 
the  plaintiff  should  recover  his  damages, 
costs,  and  charges.  The  defendant  beJov 
had  tendered  a  bill  of  exceptions. 

On  motion,  the  Court  of  Exchequer  Cham- 

'  ber  quashed  the  writ  of  error,  holding  that 

the  transcript  showed  that  they  had  na 

power  to  view  and  examine ;  and  holding 

also  tliat  it  varied  from  the  writ  of  error. 

By  the  Court  of  Exchequer  Charobei. 
The  order  quashing  tlie  writ  is  matter  of 
record  examinable  upon  error  in  the  House 
of  Lords. 

By  the  Court  of  Qaeen's  Bench.  A  Judge 
having  ordered  on  summons  by  the  plain-, 
tiffs  in  a  cause  depending  in  error,  that  the 
plaintiffi.  should  be  at  liberty  to  amend  thai 
record,  (the  matter  amended  npt  being  mis- 
prision of  the  clerk,)  and-  also  that  tfa^ 
should  pay  the  defendant  his  ooets  occsk 
sioned  by  such  aoiendment,  the  defendant 
cannot,  after  taxing  and  receiving  his  oosis, 
apply  to  set  aside  the  order  for  amendment 
as  nrade  without  jurisdiction.  iRHgT^Sm^ 
tmmde,  289. 
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2.  On  order  quashing  writ  of  error,-  289. 
Ante,  1. 
TIL  Tnuucript 

1.  Variance  of  firom  writ,  289.    Ante,  IL  1. 

2.  Showing  that  Coort  of  Error  have  no 
power,  289.    Ante,  IL  1. 

v.  Quashing  the  writ 

1.  For  what  causes,  289.    Ante,  II.  1. 

2.  Order  for,  is  examinable  upon  error,  289. 
Ante,  IL  1. 

v.  Practice. 

Record  how  made   conformable  to  fiict 
King  y.  Simmondtf  292,  n. 
YL  Judgment  in. 
'  Rectifying  that  of  court  below,  766.    Ezb- 
cuToms,  L  1. 
Vn.  Pendency  of. 

Ground  for  refusing  order  to  pay  money 
under  Interpleader    Act,  669.    Ivtsb- 

Sbcoitdlt  :  in  criminal  cases. 
YIIL  Assignment  of  errors. 
Without  personal  attendance. 

The  Court,  on  motion  and  reasonable 
grounds  shown  by  affidavit,  permitted  the 
plaintiff  in  error  in  a  criminal  case  to  as- 
sign  errors  without  attending  in  person. 

In  an  indictment  for  bigamy  under  stat 
35  G.  3,  c.  67,  s.  1,  (and  see  stat  9  G.  4,  c. 
31,  s.  22,)  averments  that  the  defendant 
married  A.  and  afterwards  feloniously  took 
to  wife  and  was  married  to  C,  <*  the  said 
A.,  his  former  wife,  being  then  a2m,"  suffi- 
ciently charges  the  offence,  without  any  fur- 
ther allegation  that  the  defendant  was  still 
married  to  A.  when  the  alleged  oSfonoe  was 
committed. 

Judgment,  after  conviction  on  such  in- 
dictment, that  the  defendant  be  transported, 
&c.,  to  such  place  as  his  Majesty,  with  the 
advice  of  his  privy  council,  shall  think  fit  to 
declare  and  appoint  pursuant  to  the  9tatuU  in 
such  case  made  and  provided,  was  held  good 
on  writ  of  error.    Murray  v.  The  Queen,  700. 

IX.  For  what  errors. 

1.  Informal  judgment,  700.    Ante,  VIIL 

2.  Bad  indictment,  782.   CoirsriBACT,  L  1. 

3.  Unauthorized  sentence,  582.  Judoxsht, 
VUl.  3. 

4.  Imperfect  description  of  the  grand  ju- 
rors, 582.    JuoexsBrr,  VIIL  3. 

X.  To  reverse  outlawry :  after  a  lapse  of  more 
than  a  century,  216.    Outlawbt. 

XL  Practice. 

1.  Certiorari  to  bring  up  poetea,  782.   Coir- 

SPIBACT,  I.  1. 

2.  Sentence  at  N.  P.,  how  shown,  782. 
CoirspimAGT,  L  1. 

3.  Judgment  of  reversal  how  carried  into 
effect,  782.    Coitspxract,  L  1. 

ESTOPPEL. 
L  By  conduct 

1.  By  kitrodncing  a  person  as  a  oertifioated 


attorney  to  attest  the  execution  of  a  war^ 
rant  of  attorney,  838.    Subbty,  1. 
2.  From  objecting  to  an  order  after  reoeiv* 
ing  costs  under  it,  289.    EamoB,  IL  1. 
II.  By  recitaL 

In  lease  showing  lessor  to  have  only  equita- 
ble title,  708.    CovKVAiTT. 
m.  Conyeyance  by. 

1.  Lease  by:  who  may  sue  on  the  cove* 
nants,  708.    Coymsjjtt. 

2.  Surrender  by,  638.  Lajtblobd-  ash 
TBifABT,  n.  2. 

rV.  By  judicial  proceedings. 

1.  By  judgment  not  pleaded,  756.    June- 

XIHT,  V. 

2.  Byjudgment  of  manor  court,  736.  Jud«* 

XBBT,  V, 

3.  By  former  order  unappealed  against,  549. 

PooB,  xxm.  1. 

4.  By  former  order  discharged,  387,  587, 
593.    PooB,  XXXV.  1,  XXXIX.  3,  4. 

5.  By  previous  statutory  proceeding,  as  'to 
all  points  necessarily  involved  in  the  for- 
mer a4JudJcation,  880.    Hiohwat,  IIL  2. 

EVICTION. 
L  Re-entxy  by  superior  landlord. 

To  a  declaration  in  debt  by  S.  for  use 
and  occupation  of  a  message,  defendant 
pleaded :  That  the  sum  demanded  became 
due  from  him  to  plaintiff'  for  such  use  and 
occupation  for  the  space  of  one  year :  Tiiat 
the  Brewer's  Company  had  demised  the 
messuage  and  certain  land  to  J.  by  inden- 
ture for  seventy-one  years,  with  a  proviso 
(in  the  usual  form)  for  reentry  if  J.  or  his 
assigns  should  erect  any  building  on  the 
land,  exceeding  seven  feet  in  height :  That 
J.'s  term,  by  assignment,  vested  in  plaintiff^ 
who  demised  to  defendant  for  H  year,  and 
from  thence  from  year  to  year,  &c.,  at  a  rent 
payable  quarterly :  That  defendant  entered, 
and  occupied  the  premises  as  tenant  to 
plaintiff"  during  the  first  year  mentioned: 
That,  after  the  making  of  the  indenture, 
and  before  the  term  vested  in  plaintiff^  J. 
erected  a  building  on  the  land  contrary  to 
his  covenant,  and  without  the  Company*s 
consent,  and  that  plaintiff*  continued  the 
same  so  erected,  without  the  consent  of  the 
Company  or  defendant,  until  the  re-entry 
after-mentioned:  And  that  afterwards,  and 
after  the  expiration  of  the  said  year,  and 
after  the  accruing  of  the  cautee  of  action,  and 
while  the  Company  were  reversioners,  and 
before  action  brought,  the  Company,  under 
the  said  proviso,  did,  for  the  causes  afore- 
said, and  for  the  jpurpoee  of  detenrnmng  the 
ihe$aid  term  of  aeventy-ane yeare  from  the^mn- 
mencement  of  the  und  /pace  of  one  year,  re- 
enter, and  eject  plaintiff^  and  defendant  as 
his  tenant :  and  that  the  Company,  after  the 
expiration  of  the  said  space  of  one  year,  and 
after  the  accruing  of  the-  said  causes  of  •»• 
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lion,-  and  befiwe  this  action  was  brought, 
ad  elect  to  determine,  and  did  determine,  the 
tenn  Of  seventy-one  years  from  the  time  of 
the  commencement  of  the  said  one  year,  lor 
the  said  breaches  of  covenant,  so  continuing 
at  and  after  the  commencement  of  the  said 
one  year.  On  special  demurrer, 
Held,  that  the  plea  was  bed :  For, 

1.  No  authority  appeared  by  which  the 
C(»npany  could  or  did  determine  the  term 
of  seventy-one  years  ftom  any  period  ex- 
cept tliat  of  actual  re-entry.    But, 

2.  If  the  plea  showed  that  the  term  had 
ceased  before  the  rent  accrued,  it  amounted 
to  the  general  issue. 

3.  If  it  ahowed  only  a  determination  of 
the  term  after  the  rent  accrued,  it  was  no 
answer  to  the  actioiL  Sdby  v.  JBroume, 
620. 

n.  When  no  answer  to  action  for  use  and 

occupation,  620.    Ante,  L 
in.  How  to  be  pleaded,  620.    Ante,  L 

EVIDENCE. 

L  Burden  of  proo£ 

That  agent  contracted  without  the  authority 
of  his  principal,  103.    Askht,  I.  1. 
'  n.  Objection  to,  when  to  be  taken. 

Point  not  made  at  nisi  prius  not  allowed  on 
motion  for  new  trial,  730.    Hivhwat, 
IV.  2. 
m.  Matter  irrelevant  to  the  issue. 

Full  administration  pleaded  as  inducement 
to  traverse  of  a  devastavit :  when  defend- 
ant  cannot  give  evidence  of  the  full  ad- 
ministration, 756.    JuDVMBirr,  V. 

IV.  Documentary:  production  how  compelled. 

1.  Before  justices:  not  by  justice's  summons, 
120.    Poom,  XV.  1. 

2.  Before  justices:  by  crown  office  subposna, 
126.    PooB,  XV.  2. 

3.  On  subpoena  duces  tecum,  attachment 
for  not  producing  instruments  against 
interest,  126.    Poob,  XV.  2. 

4.  Whether  a  witness  is  bound  to  submit 
instrument  against  his  interest  to  exami- 
nation, 126.    PooB,  XV.  2. 

V.  Documentary :  attesting  witness  when  not 
dispensed  with. 

By  the  document  being  made  a  rule  of 
court,  79.    Arbitbatioit,  L  1. 

VI.  Documentary :  search  to  be  let  in  second- 
ary evidence. 

1.  What  is  sufficient,  642.    Poob,  XV.  4. 

2.  Decision  of  inferior  court  on,  when  not 
interfered  with,  642.    Poob,  XV.  4. 

3.  What  kind  of  hearsay  admissible,  642. 
Poott,  XV.  4. 

Vn.  Secondary  evidence  of  written  docu- 
ments :  notice  to  produce. 

1.  When  not  necessary,  38.  NoncB,XL  1. 
459.    Poob,  VIU.  1. 

2.  Jiistioe's  summons  not  eqaivalent  10^  120. 
Poob,  XV.  1. 


VHI.'  Doenmentaiy  proof  of  paiticubz  doen- 
•ments. 

1.  Submission  by  agreement,  70.  Abbi- 
TBATIOir,  I.  1. 

2.  Submission  by  judge's  order,  79.  Abbi 
TBATIOB,  L  1. 

3.  Judgment  of  manor  court,  756.    Jvse 

XSBT,  V. 

-4.  What  is-  the  proper  record  to  prove  s 
sentence  at  N.  P.  782.   Covspibact,!  1. 

IX.  Documentary:  effect  of  parttculer  docu- 
ments. 

1.  Rule  of  Coort,  79.    Abbitbatioit,  L  1. 

2.  Caption  of  order,  136.  Poob,  XXXVIL 1. 

3.  Resolution  of  board  of  oonunissioncrs 
as  evidence  of  a  contract,  960.  Niau- 
Gsircx,  I. 

4.  Order  of  justices  apportioning  liability  to 
repair,  860.    Highway,  IIL  2. 

X.  Admission :  when  disregarded,  850.   As' 
siGirxxirT,  L  1. 

XI.  Hearsay :  when  admissible. 

In  proof  of  search  for  lost  documents,  Bn> 
swers  to  inquiries,  642.    Poob,  XV.  4. 
XIL  Course  of  business. 

Delivery  of  letter  to  postman,  846.  Lrtxb. 
XUL  Of  particiUar  facts. 

Of  sending  letter :  delivery  to  postman,  846. 

LXTTXB. 

XIV.  In  explanation  of  fiict 
Unauthorized  oral  agreement  by  agent  in 
explanation  of  acts  of  repair,  730.  Hxaa- 
WAT,  IV.  2. 

EXAMINATION. 

On  which  order  of  removal  is  made.    Ftea, 
XXIV.— XXXIIL 

EXCHEQUER. 

Baron  of  2  common  law  power  as  to  babees 
corpus,  984.    Jxbist,  L 

EXCUsiE. 

I.  What  is  not  a  plea  in,  402.    RsruciTKur, 

LI. 
n.  For  not  stating  names  in  indidroent  tat 

conspiracy,  782.    Cokbpibact,  L  L 

EXECUTION. 
I.  Generally. 

1.  Collusive,  782.    CoirspiBAer,  L  1. 

2.  Validity  of  sale  with  intention  to  deAst, 
892.    Fbaitd,  L 

n.  Fi.&. 

1.  Under  judgment  on  warrant  of  atloniey 
ix>t  filed. 

When  not  avoided  by  bankruptcy,  178. 
Bakkbuft,  IV.  1. 

2.  Priority  between  concurrent  writSL 
Where  the  first  being  under  a  warrant  of 

attorney  is  avoided  by  issuing  of  fitt  be- 
fbre  sale,  491.    BAVKBvrr,  IV.  3. 

3.  Priority  between  execution  creditor  inB 
assignees,  491.    BAjrKmmpT,  IV.  3 
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£X£Ctm>RS  Am>  ADMINISTRATORS. 

L  Pleading  and  evidence. 

1.  Conclusion  of  plea  of  ne  uncqnes  admin- 
istrator. 

In  an  action  against  an  administrator,  the 
plea  that  defendant  if  not  nor  ever  luUh  been 
admuuMtratort  &c.,  properly  concludes  with 
a  verification,  being  undistinguishable  in 
this  respect  from  the  like  plea  by  an  exe- 
cutor. So  held  by  the  Court  of  Queen's 
Bench  on  special  demurrer,  and  by  the 
Court  of  Exchequer  Chamber,  on  error 
ih>m  the  Queen's  Bench. 

The  Court  of  Queen*s  Bench  gave  a  judg- 
ment for  defendant,  which  tlie  Court  of 
Error  upheld;  but  die  judgment  in  B.  R. 
was  entered  up,  erroneously,  that  the  writ 
be  quashed.  The  Court  of  Error  reversed 
that  judgment,  and  gave  judgment:  That 
the  plaintiff  take  nothing  by  his  writ,  and 
that  the  defendant  go  thereof  without  day. 
ScoU  V.  Wedlake,  766. 

2.  Full  administration  pleaded  as  induce- 
ment to  special  traverse  of  devastavit, 
when  not  provable   in  evidence,  756. 

JUDOMKHT,  y. 

n.  Settlement  as. 

Examinations    and    copies,    245.      PooB, 

xxvni.2. 

EXPLANATION. 

Agreement,  evidence  as  explanatory  of  acts 
of  repair,  730.    Highway,  IV.  2. 


FALSE  IMPRISONMENT. 
iHCpmifOirMmirr. 

FALSE  PRETENCEa 
Piage  782.    Cohspibact,  L  1. 

FALSE  REPRE^Fan'ATIONS. 
Habeas  corpus  issued  on,  984.    JiaiiT,  L 

FEIGNED  ISSUR 

Under  Interpleader  Act. 

L  Judgment  how  to  be  entered  np,  307,  n. 

iMTsaPLmiDim,  I.  1. 
n.  Error  does  not  lie  on  the  judgment,  289. 

Err«b,  II.  1. 


FELONY. 
At  common  law :  punishment 

tUte,  250.      IlTDIGTMIVT,  IIL  3. 

FEME  COVERT. 
Babok  awd  Fbmk. 


by 


FFJIRY. 


o£ 


Must  be  by  dMd,  486.    Srixv.T. 


FL»A. 


EtBctnnoir,  IL 


FILUTION. 

Order  under  stat  29cZ  Vict  c.  85, 543.  Poob, 
XLIV.2. 

FILING. 

Of  warrants  of  attorney,  178.    Bakkbupt, 
IV.  1. 

FIRST  FRTJITa 
Of  prebend,  84.    Pbxbbhd,  I. 

FISHERY. 

L  Oyster  fishery  in  navigable    river,  <  339. 

RiVKB,  II.  1. 
IL  Consequences  of  being  so  managed  as  •  to 

be  a  public  nuisance,  339.    RivsB,  IL  1. 
in.  Merger  of  franchise,  339.    Rivsb,  IL  1. 

IV.  Injury    by    negligent   navigation,     339. 
Rivsb,  IL  1. 

V.  License  or  demise,  339.    Rivkb,  IL  1. 
VL  Pleading,  339.    RiviB,  IL  1. 

FOREIGN  COURT. 

Contempt  o^  984.    Jsbsit,  L 

FORM. 

Statutory. 

L  Sufficiency  of;  880.    Hiohwat,  HL  2. 
U.  How  fiur  affected  by  subsequent  statute^ 
317.    Statutb,  XXVIIL 

FRANCHISE. 

I.  What  may  and  what  may  not  exist  in  the 

crown,  339.     Rivxb,  II.  1. 
IL  Merger  of:  by  dissolution  of  oorpotation, 

339.    Rivxb,  IL  1. 

FRAUD. 

L  Sale  to  defeat  execution. 

A  sale  of  property,  for  good  conndeia- 
tion,  is  not,  either  at  common  law  or  mider 
Stat  13  Eliz.  c.  5,  fraudulent  and  void, 
merely  because  it  is  made  with  the  inten- 
tion to  defeat  the  expected  execution  of  a 
judgment  creditor.     Wood  v.  Dixie,  892. 

n.  In  applying  for  habeas  corpus,  984.    Jbb- 

•XT,  L 

IIL  See  also  CoirapiBACT. 


GENERAL  ISSUE. 

Plea  amounting  to. 
Eviction,  620.    Encnoir,  L  1. 

GENERALITY. 

L  In  indictments,  782.    CosrspiBACT,  L  1 
n.  In  writ  of  mandamus  and  return: 
Mavbaxvi,  IV.  2. 


lOXS 


iNoqx. 


GIFT. 

J3|r  husband,  of  wife's  chose  in  actioDf  whether 
a  reduction  into  possession,  864.    Bills,,  I. 

GOOD  FAITH. 
Proceedings  against,  when  stayed,  112.    Em- 

■OB,  L 

GOODS. 

I.  Assignment  by  way  of  mortgage. 

1.  What  vests  the  property  inunediately  in 
the  mortgagee,  850.    AssiGirxBur,  I. 

2.  What  proviso  for  enjoyment  by  mort- 
gagor does  not  operate  as  a  rendemise, 

850.      ASSIONXKITT,  I. 

3.  Goods  in  futuro,  and  the  produce  of  future 

crops,  850.    AssieKxiNT,  I. 
H.  Perishable. 

.  License  inferred  from  the  words  *^make 
use  of^'*  850.    AssiGVKSiTT,  L 

GOODS  SOLD  AND  DELIVERED. 
Pajrment  by  ready  money,  739.    pAnurr, 

rv.  L 

GRAND  JURY. 
1.  Of  Central  Criminal  Court,  274.    Coubt, 

n.  1. 

XL  How  to  be  described  in  record  of  convic- 
tion, 582.    JuDoxiiTT,  Vin.  3. 

GUARANTEE. 

When  a  separate  agreement  so  as  to  require  a 
separate  stamp,  474.    Stamp,  U. 

GUARDIAN. 
Of  the  poor.    Pooa,  I. 


HABEAS  CORPUS. 

FsBSTLT :  Ad  subjiciendum. 

L  Common  law  power  to  issue  writ,  984. 
Jkbsbt,  I. 
H.  Under  suit  31  C.  2,  c.  2. 

1.  Where  applicable,  984.    Jibsxt,  L 

2.  Writ  ought  to  be  marked  per  itaiutmn, 
984.    JimsKT,  L 

nL  Under  stat  5e3  G.  3,  c.  100. 

Where  applicable,  984.    Jibsxt,  I. 
nr.  When  it  does  not  lie. 

1.  Not  for  abuse  of  process  of  another 
Court 

A  Court  of  Equity  committed  a  party, 
under  a  writ  of  rebellion.  The  commit- 
ment, which  was  regular  in  other  respects, 
omitted  the  date  of  the  return  to  the  writ  of 
rebellion ;  and  it  was  suggested,  on  motion 
for  habeas  corpus,  that  this  omission  had 
•  the  effect  of  concealing  the  falseness  of  ihe 
>"•  return.    Htid,  no  ground  for  a  hab^»as  ^eor- 


-  pasj  but  only  lor  an  appUoation  tathf^Gporf 
of  Equity. 

The  same  hdd,  as  to  a  suggestion  tbatthe 
imprisonment  was  by  collusion  of  the  plain- 
tiffin  the  equity  suit  and  the  commissioner 
under  the  writ 

Where  a  party  has  been  brought  to  the 
bar  of  a  Court  of  Equity  to  answer  a  con- 
tempt, the  Court  of  Equity  may  commit  him 
from  the  sheriff's  custody  without  process 
of  habeas  corpus,  rule  5  of  stat  11  G.  4,  & 
1  W.  4,  c.  36,  s.  15,  appl3ring  only  where 
the  party  has  not  been  so  brought  up. 

A  commitment  for  contempt  by  a  Court 
of  Equity  need  not  adjudicate  the  contempt; 
it  is  enough  if  it  recite  such  an  abjudication. 

Where,  upon  a  prisoner  being  brought  up 
by  habeas  corpus  ad  subjiciendum,  it  ap- 
pears that  he  is  detained  for  a  legitimate 
cause,  the  Court  will  not  inquire  whether 
another  cause,  on  which  also  he  is  detained, 
be  legitimate. 

Where  the  detention  is  objected  to  solely 
on  the  ground  cf  an  alleged  impropriety  in 
the  details  of  a  suit  in  an  Equity  Court  which 
has  committed  the  prisoner,  this  Coiut  will 
not  interfere.  In  re  Cobbett,  187. 
2.  Not  with  reference  to  details  in  a  canse 

in  another  court,  187.    Ante,  1. 
y.  To  what  places  it  runs. 

To  the  Channel  JtlandM,  984.    Jxbsst,  L 
VI.  By  whom  it  may  be  issued. 
By  Baron  of  Exchequer  returnable  in  (^Bl, 

984.    JxBSXT,  L 
Vn.  How  obtained. 

By  fraudulent  representations,  984.    JxB- 

SIT,  I. 
VIIL  When  quashed  on  motion. 

1.  If  obtained  by  fraudulent  representiytioiD^ 
984.    JxBSKT,  L 

2.  What  are  not  such  fraudulent  represen- 
tations, 084.     JxBSXTj  L 

IX.  Return. 

1.  Contempt  of  Foreign  Court  984.    Jkbp 

SIT,  L 

2.  When  it  need  not  show  warrant  for  cap- 
tion or  detainer,  984.    Jxbskt,  L 

3.  Objection  to :  right  to  reply,  984.  Jxb- 
SXT,  I. 

X.  Practice. 

1.  Affidavits  how  entitled,  984.    Jmmxt,  L 

2.  What  affidavits  not  received  in  answer 
to  the  return,  984.    Jxbsxt,  L 

3.  Right  to  reply,  9S4.    Jxbskt,  L 

4.  Where  one  legitimate  detainer  appeaia, 
another  not  inquired  into,  187. ,  Ante, 
IV.  1. 

SxcoiTDLT :  other  writs  of  HabeoM  Corpm, 
XL  To  bring  before  coroner  party  chaifed 

with  homicide,  653.  CoaoirOi  IH.  1. 
XIL  When  not  necessary  to  enable  Court  of 

Equity  to  commit  to  the  custody  of  di^ 

sheriff  187.    Ante,  IV.  1. 
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HARBOUR 
Katability  of  dues,  2.    Poob,  IV.  1. 

HEARSAY. 

When  admiadble  in  evidence,  642.    Poob, 
XV.  4. 

HEIR. 

ReTenal  by,  of  outlawry  for  not  appearing  to 
answer  indictment  lor  high  treason,  216. 

OUTLAWBT. 

HIGH  TREASON. 
Reversal  of  outlawry,  216.    Outla wbt. 

HIGHWAY. 

L  Generally. 

1.  Navigable  river,  339.    Rivbb,  H.  1. 

2.  Rights  incident  to  right  of  public  pas- 
sage, 339.    RiviB,  IL  1. 

n.  Obstruction  of 

When  not  imprisonment,  742.    Ixpbisok- 
KSVT,  I.  1. 
III.  Indictment  for  non-repair. 

1.  Order  to  indict :  showing  jurisdiction. 
An  order  directing  an  indictment  against 

inhabitants  for  non-repair  of  a  road,  under 
Stat  5  &  6  W.  4  c.  60,  8.  94,  must  show,  on 
the  iace  of  it,  that  it  was  made  at  a  special 
session  for  the  highways  held  witliin  the 
division  in  which  the  highway  is  situate. 
If  it  do  not,  it  is  void ;  and  an  order  fbr 
costs,  made  under  s.  95,  by  the  Judge  who 
tried  the  cause,  will  be  set  aside.  Regina 
V.  Hidding,  890. 

2.  Conclusiveness  of  order  of  justices  ap- 
portioning the  liability. 

By  Stat.  34  G.  3,  c.  64,  when  the  boundary 
of  two  parishes  lay  along  the  centre  of  a 
highway,  justices  were  empowered,  on  in- 
formation of  the  fact,  to  summon  the  sur- 
veyors of  the  respective  parishes,  hear  the 
parties  and  thoir  witnesses^  and  finally  de- 
termine the  matter  by  order,  apportioning 
the  highway  between  the  parishes  for  the 
purpose  of  repair.  Forms  of  information, 
summons  and  order  were  given. 

By  an  order  imder  this  act,  the  justices 
recited  an  information  laid  before  them, 
that  one  side  of  a  certain  highway  was  in, 
and  repaired  by,  parish  H.,  and  tlie  other 
side  in,  and  repairable  by,  parish  W.,  which 
was  inconvenient,  and  praying  an  appor- 
tionment; that  they  had  summoned  the 
surveyors,  who  attended,  and  that  they  had 
examined  witnesses;  and  they  ac^udged 
and  ordered  that  the  highway  should  be 
apportioned  between  H.  and  W.,  dividing 
it  by  a  transverse  line.  The  order  con- 
tained no  direct  finding,  that  the  sides  of 
the  highway  were  respectively  in  parishes 
Hk  and  W.,  but  the  statute  form  was  cor- 
rectly followed.  On  indictment  for  non-re- 
pair of  the  part  allotted  to  H., 

T' :..  VII.  75 


Heldy  that  the  justices  must  be  taken  to 
have  considered  the  question,  whether  or 
not  part  of  the  highway  was  in  H.,  and  to 
have  decided  by  their  order  that  it  was  ^ 
and  that  the  fact  could  not  be  questioned  on 
trial  of  an  indictment,  the  subject-matter 
being  within  the  jurisdiction  of  the  justices, 
and  their  finding  of  the  fact  conclusive. 
lUgina  V.  HickUng,  880. 
3.  Costs  of  prosecution ;  where  order  to  in« 
diet  is  bad,  890.  Ante,  1. 
rV.  Evidence. 

1.  Order  of  apportionment,  880.      Ante, 
nL2. 

2.  Repair  by  township  surveyor. 
Agreement  explanatory  of. 
Defendant  at  nisi  prius,  to  prove  a  public 

right  of  way  over  plaintifiTs  land,  showed 
acts  of  repair  done  in  a  certain  year  by  C^ 
the  township  surveyor. 

Plaintiff  offered  to  prove  in  answer  an 
agreement  made  in  that  year,  between  C. 
and  the  steward  of  the  plaintifi^s  prede- 
cessor, that  C,  in  consideration  of  repay- 
ment by  the  steward,  should  repair  a  road, 
which,  according  to  plaintiff's  case,  was  the 
road  now  in  question.  Defendant's  coun- 
sel objected,  because  it  did  not  appear  that 
the  steward,  in  that  character,  hacl  authority 
to  make  such  an  agreement  The  Judge 
received  the  evidence,  which  was  not  fur- 
ther objected  to ;  and  plaintiff  had  a  verdict 

On  motion  for  a  new  trial,  on  account  of 
the  improper  reception  of  evidence,  the  foiw 
mer  objection  was  renewed,  and  it  was 
urged  also  that  the  evidence,  when  given, 
did  not  show  that  the  road  to  which  the 
agreement  related  was  the  same  as  that 
now  in  question.    Hdd^ 

1.  That  (assuming  the  roads  to  be  iden- 
tified) the  agreement,  even  if  the  steward 
had  no  snfificient  authority,  was  evidence  to 
explain  the  fact  of  repair,  and  was  properly 
admitted. 

2.  That,  if  the  evidence  failed  to  iden 
tify  the  roads,  that  objection  should  havo 
been  made  at  nisi  prius,  when  the  defect 
appeared,  and  the  Judge  should  Iwve  been 
requested  to  strike  the  evidence  out  of  his 
notes :  and  that  the  point  could  not  now  be 
raised.     Ftrrand  v.  MUHgany  730. 

3.  Objection  when  to  be  taken,  730.  Ante,  2. 
V.  Special  session  fbr. 

Orders  of,  must  show  that  it  was  one  ibr 
the  district,  890.     Ante,  HI.  1. 
VL  Boundary:  apportionment  of  lial»Uty  t» 

repair,  880.    Ante,  HL  2. 
VU.  Order  to  pay  money  in  aid  of  turnpike 

fiinds. 

Within  what  timo  notice  of  appeal  must 

be  given,  193.    Afpxal,  HI.  3. 
Vin.  Conviction  fi>r  laying  sail,  &c. :  servioe 

of  notice  of  appeal,  1 54.    Afpxal,  QL  2. 
IX.  Farms. 

3d2 
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SofRoiency  of  statmorjr  fivma,  880.    Ante, 

in.2. 

HOMICIDE. 
Inqnizy   befinre    eofoner,    653.       Cobmibb, 

nil. 

HORSE  STEALING. 

Indictment   for:   oonclosion,    2^.     Ivdwt- 
xxvT,  UL  3. 

HUSBAND  AND  WIFE. 
Babov  abd  Fkxb. 


IDENTIFICATION. 

I.  Of  statute  misdescribed  in  repealing  act, 

317.    Statuti,  XXVffl. 
8L  Of  person  named  in  letters  of  administiar 

tion,  245.    Poob,  XXVIH.  2. 
im.  Before  coroner,  of  party  charged  with 

homicide,  653.    Cobobib,  HI.  1. 

IDEO  CONSIDERATDM  EST. 
Page  792.    CobspibacTi  L  1. 

IMPUCATION. 
Neoessaiy,  880.    Hiohwat,  IIL  2. 

IMFOSSmiLITY. 

JL  Of  thing  commanded,  46.      Makbaxus, 

IV.  1. 
n.  Of  perfermance  without  something  being 

first  done  by  the  party  requiring  it,  199. 

East  Ibdia  Compabt,  L 

IMPRISONMENT. 

I.  What  is, 

1.  When  not  by  obstruction  of  passage  in 
particular  direction. 

Plaintiff^  attempting  to  pass  in  a  particular 
direction,  was  obstructed  by  defendant,  who 
prevented  him  from  going  in  any  direction 
but  one,  not  being  that  in  which  he  had  en- 
deavoured to  pass.    Hdd,  no  imprisonment 

And  this,  whether  the  plaintiff  had  or 
had  not  a  right  to  pass  in  the  first-mention- 
ed direction. 

Per  Pattssob,  Colbbidgb,  and  Wil- 
I.IAX8,  Js.  Dissentiente  Lord  Dbbxab,  C. 
J.     JKrrfv./onei,  742. 

2.  Proper  course  of  pleading.  Bhrd  v.  Jbnct, 
749. 

II.  Under  conviction. 

1.  Commencement  oi|  782.    Cobsbibact, 
11. 

2.  Discharge  from,  after  ireversal  in  error, 

782.     COBSPIBACT,  L  1. 

UL  For  contempt 

1.  Of  Court  of  Equity,  187.    Habbas  Cob- 
Fua,  IV.  1. 

2.  »0f  Inferior  Court,  984.    Jbbsbt,  L 


3.  Foreign  Court,  984.    Jbbsbt,  L 

4.  Contempt  and  sentence  whan  I 
shown  by  return  to  Habeas  Corpus,  084. 

JlBSKT,  L 

rV.  With  reference  to  the  wanniit 

1.  Without  warrant  on  sentence  of  faeigu 
court,  984.    Jbbsbt,  L 

2.  Under  illegal  warrant,  281.  Wabbabt,  1. 
y.  Remedies. 

1.  By  action,  928.    ATTOBBBt,  IV. 

2.  By  Habeas  Corpus.    Habbas  Cobpvs. 

3.  By  application  to  Q.R,  281.  Wabbabt,L 

4.  By  application  to  the  committing  court, 
187.    Habbas  Cobpus,  IV.  1. 

5.  By  application  to  Judge  at  chambeiB, 

782.      COBSPIBACT,  L  1. 

6.  Unconditional  discharge,  281.  Wab- 
babt,'I. 

INCORPOREAL  HEREDITAMENT. 
Lease  of;  486.    Staxp,  V. 

INDEMNITY. 

To  justice  when  called  on  to  inoe  discms 
warrant    Begina  v.  Pajftiier^  267. 

INDIA, 
East  Ibdia  Coxpabt. 

INDICTMENT. 

In  what  court 

L  Central  Criminal  Court,  274.-  CoirmT,  IL  I. 

IL  For  what  offences. 

1.  Horse-stealing,  250.    Post,  IIL  3. 

2.  Bigamy,  700.    Ebbob,  VHL 

3.  Conspiracy  to  defraud  parties  of  goods 
by  fraudulent  purchase  and  ooUnsive 
execution,  782.    Cobspibact,  L  1. 

4.  Non-repair  of  highway,  880, 890.   Hiea- 

WAT,  in.  1. 

5.  Disobedience  of  order  of  sessions  to  pay 
costs,  49.    PooB,  VIIL  1. 

in.  Formal  parts. 

1.  Caption :  what  incidents  to  jurisdieboa 
it  need  not  show,  274.    Coubt,  IL  1. 

2.  Venue :  in  Central  Criminal  Court,  274. 
CouBT,  IL  1. 

3.  Conclusion  contra  formam  statutL  Not 
necessary  where  statute  only  varies 
punishment 

Stat  7  &  8  6.  4,  c.  29,  s.  25,  eaacu 
x  That  if  any  person  shall  steal  any  hone, 
mare,  &c.,  "or  shall  wilfully  kill  any  of 
such  cattle,  with  intent  to  steal  the  carcase.'* 
&c.,  u  every  such  offender  thaU  be  gttStff  of 
ftUiny^  and  on  conviction,  sufier  death. 
Stat  2  &  3  W.  4,  c.  62,  s.  1,  reduces  die 
imnishment  to  transportation  for  tiie:  and 
Stat  7  W.  4,  &  1  Vict  c  90,  s.  1,  to  trans- 
portation for  not  less  than  ten,  nor  more 
than  fifreen  years. 

An  indictment  charged  defendant  with 
fekmionsly  stealing  a  mare^  aaddto^  aad 
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bridle,  and  did  not  conclude  oontni  for- 
mam  statuti:  a  general  verdict  of  GuiUy 
was  found. 

Hddf  that  as  stealing  the  mare,  as  well 
as  stealing  the  saddle  and  bridle,  was  a 
lelony  at  conunon  law,  and  not  created,  or 
altered  in  its  nature,  by  statute,  the  offence 
was  correctly  described  in  the  indictment, 
and  the  stamtable  punishment  of  fifteen 
years*  transportation  would  attach  to  the 
stealing  the  mare.  WUUatm  v.  The  Qutetij 
250. 

IV.  Requisites  in  point  of  pleading. 

1.  Certainty:  pleading  uncertain  because 
different  states  of  fiicts  will  bear  out  the 
allegation,  782.     CotrsPiBACT,  L  1. 

2.  Particularity :  in  showing  names  of  par- 
ties,  782.    CoHSPiaACT,  L  1. 

3.  What  need  not  be  alleged.  That  which 
will  be  presumed  until  the  contrary  is 
shown,  700.    EaaoB,  VUL 

V.  Proceedings  upon. 

1.  Warrant   to    apprehend   defendant   in 

misdemeanor:  what  it  must  show,  281. 

WAaaAKT,  L 
3.  Certiorari:  to  remove  indictment  from 

Central  Criminal  Court,  274.  Coubt,U.1. 
3.  Outlawry  for  not  appearing  to :  reversed 

for  want  of  proclamations,  216.    Our- 

ItAWBT. 

VL  Conviction  on. 

1.  Judgment,  582.    Jnoexsinr,  YllL  3. 

2.  Judgment:  in  Q.  B.  on  indictment  re- 
moved from  Central  Criminal  Court,  274. 
CouaT,  II.  1. 

3.  Record,  582.    Junoxsirr,  VIIL  3. 

4.  Form  of  sentence,  782.  CovsriHACT, 
LI. 

5.  Period  from  which  imprisonment  is  to 
run,  782.    CovsPxaAcr,  I.  1. 

VII.  Error. 

1.  For  defect  in  indictment,  782.  Cohspi- 
BACT,  L  1. 

2.  Defendant  how  discharged  ih>m  impri- 
sonment, 782.    CoirspxBACT,  L  1. 

INDUCEMENT. 
To  special  traverse,  756.    Judoxbvt,  V. 

INFERENCE. 

L  When  refused,  543.    Poob,  XLIV.  2. 
IL  Necessary,  880.    HiaawAT,  UL  2. 

INFERIOR  COURT. 
Conieropt  of;  984.    Jibsbt,  L 

INFORMATION. 

L  Before  justices  other  than  those  who  de- 
termine the  complaint,  317.  Statutb, 
XX  VUL 

n.  Essentially  necessary  to  performance,  to 
be  given  by  party  requiring  performance, 
199.    East  Ibbia  Coxpabt,  L 


INHABITANCY. 

Insufficient  allegation  of  m  order  of  ramnvs], 
516.    PooB,XLIII. 

.INITIAL. 

Of  Christian  name,  when  BoflScient^  Sft5 
PooB,  XXXIV.  2. 

INQUISITION. 
By  deputy  coroner,  165.    Cobobbb,  L 

INTEREST. 

Evidence  of  payments  on  account  o^  479 
Limitation,  IV. 

INTERPLEADER. 

L  Feigned  issue ;  judgment 

1.  How  to  be  entered  up. 

On  verdict  upon  a  feigned  issue  under 
the  Interpleader  Act,  1  &  2  W.  4,  c  58, 
judgment  ought  not  to  be  entered  np  as  in 
an  ordinary  suit,  and,  if  so  entered,  is  a 
nullity,  and  may  be  set  aside  at  any  time. 
The  judgment  must  be  entered  up  m  the 
mode  directed  by  the  statute.  JHdctnton  v. 
Efttt  307,  n. 

2.  Error  does  not  lie  on  the  judgment,  289. 
I^BBOB,  IL  1. 

IL  OMer  to  pay  proceeds  to  successful  paity. 
Pendency  of  writ  of  error. 

Property  taken  in  ezecutionbeing  claimed 
by  the  assignees  of  the  debtor,  who  had  be- 
come bankrupt,  the  sheriff  sued  out  an  in- 
terpleader rule,  and  an  iMue  was  directed, 
the  assignees  to  be  plaintiffs,  and  the  execu- 
tion creditor  defendant;  the  money  levied 
being,  in  the  mean  time,  paid  into  court 
On  trial  of  the  issue,  the  assignees  recovered, 
but,  the  defendant  having  tendered  a  bill 
of  exceptions,  error  was  brought  in  the  Ex- 
chequer Chamber.  That  Court  gave  judg- 
ment, quashing  the  writ  of  error.  The  as- 
signees then  moved  this  Court  to  make  an 
order  under  the  Interpleader  Act,  1  &  2 
W.  4,  c.  58,  for  payment  of  the  meney  to 
them ;  but,  before  cause  shown,  the  defend- 
ant brought  error  in  the  House  of  Lords. 

There  being  no  proof  that  the  last  writ 
of  error  was  frivolous,  this  Court  reflised  to 
make  such  order,  pending  the  writ  £11^ 
V.  Bireh,  669. 

INTERPRETATION  CLAUat 
Page  976.    Poob,  II. 

IRREGULARTTT. 

L  When  no  ground  fbr  habeas  corpus  187. 

Habeas  Cobpus,  IV.  1. 
n.  In  signing  judgment  under  warrant  of  «|* 

ttumey,  678.    BABxanrr,  IV.  2. 
HL  Waiver  by  laches,  678.  BAVKBun,  IV.  2. 
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IRRELEVANCY. 
To  issue. 

Of  matter  pleaded  as  inducement  to  special 
traverse,  756.    JuDeKKSTi  V. 

ISSUE.   . 

].'  How  narrowed  in  pleading,  766.    Ezkcit- 

Toms,  1. 1. 
]L  Rejection   of  matter  irrelevant  to,  756. 

.TUDGMINT,  V. 

JU.  Finding  on  distinct  issues,  661.    Arbi- 

TBATIOK,  Vin.  1. 

lY.  General.    GsinmAL  Issue. 

v.  Under  Interpleader  Act    Ivtbbplxabxb. 


JERSEY. 


L  Habeas  corpus  ad  subjiciendum  to  Channel 
Islands. 

The  writ  of  habeas  corpus  ad  subjicien- 
dum runs  to  Jersey. 

A  Baxon  of  the  Exchequer  may,  in  vaca- 
tion time,  under  stat  1  &  2  Vict,  c.  45,,  s.  1, 
in  exercise  of  the  common  law  power  pos- 
sessed before  that  statute  by  the  Coim  of 
Q.  R,  issue  such  writ,  under  the  seal  of  the 
Court  of  Q.  B.,  returnable  in  that  court  in 

'  term  time. 

He  may  do  so  on  affidavits  entitled  in 
die  Exchequer,  inasmuch  as  the  triplica- 
tion may  be  made  to  him  as  a  Baron  of  the 
Exchequer,  upon  which  application  he  may 
act,  in  his  discretion,  by  making  the  writ 
returnable  in  the  Q.  B. 

Srnibk,  that,  if  such  writ  be  obtained  by 
ftaudulent  representations,  this  Court  will 
quash  it  on  motion. 

>  But  this  Court  will  not  quash  the  writ 
because  it  appears  that  the  judge  who  is- 
sued it  abstained  from  inquiring  into  facts 
which,  if  known  to  him,  might  probably 
have  induced  him  either  to  refuse  the  writ 
or  only  to  grant  a  rule  nisi.  Especially  if 
such  facts  may  be  properly  returned. 

The  writ  issued,  directed  to  the  viscount 
and  jailer  of  Jersey,  commanding  them  to 

'  Mng  up  the  body  of  W.,  to  undergo,  &c. 
Return,  that  the  viscount  and  jailer  took, 

■  and  the  jailer  detained  W.,  by  virtue  of  a 
sentence  of  the  Royal  Court  of  Jersey, 
which  was  set  out,  and  which  stated  that, 
in  a  cause  depending  before  them,  W., 
when  the  court  was  about  to  deliver  an 
Interlocutoty  judgment,  interrupted,  by  u^ 
lering  in  the  most  unbecoming  tone,  a  pro- 
test against  the  competency  of  the  court; 
and  tliat  the  court,  confirnnably  with  an 
article  in  the  Jersey  laws  ordering  that  all. 
persons  wanting  in  respect  to  the  bailiff 
sl)ould  be  imprisoned  until  they  had  asked 

'  pardoin  and  paid  the  fine  imposed,  and  con- 
sidering that  the  bailiff  had  in  the  course 


of  the  cause  ordered  W  to  be  more  i» 
spectfiil,  condemned  TV  *n  f»  fine  of  101, 
and  to  ask  pardon  of  the  court;  and,  W. 
having  refused  to  comply,  he  was  sent  to 
prison  until  he  should  have  obeyed :  That 
the  sentence  was  lawful  according  to  the 
law  of  Jersey:  That,  by  such  law,  the  vis- 
count and  jailer  were  obliged  to  take  and 
the  jailer  to  detain :  That  they  had  not,  and 
by  such  law  could  not  have,  any  vntrrant 
other  than  the  sentence:  That  the  court 
was  presided  over  by  tlie  bailiff,  assisted 
by  judges  called  jurats,  and  had  the  power 
of  punishing  such  a  contempt  in  the  man- 
ner directed  by  the  sentence:  That  there 
was  such  an  article  as  mentioned  in  the 
sentence :  That  the  matters  in  the  sentence 
were  true:  That  the  sentence  was  read 
aloud  in  the  hearing  of  W. :  That  it  was 
duly  entered  in  a  book  of  record,  called 
The  Book  of  Criminal  Prosecutions,  being 
the  proper  book  for  the  purpose :  Tliat  the 
sentence  was  a  sufficient  autliority  for  the 
taking  and  detaining.     Hddy 

1.  That  afiidavits  could  not  be  received 
for  the  purpose  of  showing  that  tlie  Royal 
Court  had  acted  inconsistently  with  the  law 
of  Jersey. 

2.  That  the  return  was  not  objectionabls 
for  want  of  showing  a  warrant  &a  the  cap- 
tion or  detainer. 

3.  That,  as  the  words  used  might  be,  and 
,  were  by  the  Royal  Court  adjudged  to  have 

been  uttered  in  such  a  manner  and  tone  as 
to  have  made  them  contemptuous,  this 
court  would  assume  that  there  had  been  a 
contempt 

4.  That  it  sufficiently  appeared  that  W. 
had  been  sentenced  to  ask  pardon  of  the 
court  fi>r  the  contempt,  and  was  legally 
imprisoned  until  he  obeyed. 

Prisoner  remanded. 

An  objection  having  been  made  to  the 
return,  on  behalf  of  the  prisoner,  and  coun- 
sel having  been  heard  against  the  objecting^ 
one  counsel  was  allowed  to  reply  in  sup- 
port of  the  objection.  Carta  Wilson'9  cam, 
984. 
n.  Practice  of  the  Court  Royal  there  as  to 
contempts,  984.    Ante,  L 

JUDGE. 

I.  Conmion  law  power  as  to  habeas  corpoSi 

984.    JxBSBT,  L 
n.  In  vacation. 

1.  Affidavits  used  before  him,  how  enti 
Ued,  984.    Jbbsxt,  I. 

2.  Power  as  to  habeas  corpus,  984i    Jbb 
sxt,  I. 

nL  At  chambers. 
Order  for  discharge  of  prisoner  after  re 

Tarsal  of  judgment,  783.    CojrtnKAieT, 

LI. 
lY.  Order  o£ 
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1.  To  charge  pension  with  judgment  debt, 
674.    PxiTHoir. 

2.  Waiver  of  objection  by  receiving  costs, 
289.    Ebbox,  n.  1. 

3.  Proof  of,  by  rule  of  Court,  79.   Abbitba- 
Tioxr,  I.  1. 


Jirsox,  IV. 


JUDGE'S  ORDER. 


JUDGMENT. 


FiBSTLT :  in  civil  cases. 
L  Entering  up. 

1.  On  issue  under  Interpleader  Act,  307,  n. 

IlTTBBPLBASBB,  I.  1. 

2.  On  warrant  of  attorney,  without  appear- 
ance, 678.    Baxkbvpt,  IV.  2. 

3.  For  defendant  on  demurrer  to  plea,  how 
to  be  entered,  766.     Exxcutobs,  L  1. 

4.  Erroneous  entry  of^  how  rectified  in  er- 
ror, 766.    Exxcutobs,  L  1. 

n.  On  warrant  of  attorney.    Wabbabt  of 

Attobkxt. 
ITL  Error. 

1.  On  what  judgments  error  does  not  lie, 
289.    Ebbob,  IL  1. 

2.  Form  how  rectified  in  error,  766.    Exx- 
cutobs, II.  1. 

IV.  Enfoioement  under  stat  1  &  2  Vict  c.  1 10. 

1.  When  not  by  charging  pension,  674. 
Pxsrsxoir. 

2.  Application  to  rescind  order,  674.   Pxb- 

■lOB. 

V.  How  proved. 

Of  manor  court :  minute  in  court  books. 

The  judgment  of  a  manor  court  in  a  plea  of 
debt  is  sufficiently  proved  by  production  of 
a  minute  in  the  court  books,  containing  the 
entries  of  the  pleadings,  but  setting  forth,  as 
to  the  judgment,  only  a  form  of  caption, 
names  of  parties  and  suitors  of  the  court, 
and  a  memorandum  that  a  venire  facias 
was  executed,  verdict  found  for  plaintifi^ 
Bnd  final  judgment  entered  for  debt  and 
costs,  specifying  the  amounts:  the  deputy 
steward  of  the  court  stating  that  he  was 
present  at  the  trial,  and  that  it  was  not 
usual  to  draw  up  a  more  formal  judgment; 
and  it  appearing  that  a  levari  fiicias  had 
issued,  reciting  a  judgment  in  terms  corre- 
sponding with  the  entry. 

An  administrator,  sued  in  the  manor 
court  for  a  debt  due  from  the  intestate, 
pleaded,  No  assets:  Replication,  that  he 
had  assets:  Issue  thereon,  and  verdict  for 
plaintiff  Judgment  was  entered  up,  exe- 
cution issued,  and  Nulla  bona  returned. 
Plaintifi*  declared  in  debt,  setting  forth  these 
proceedings,  and  alleging  that  defendant 
had,  at  the  time  of  the  recovery,  assets  to  be 
administered,  and  had  eloigned  and  wasted 
them.  Plea,  that  at  the  time  of  the  recovery, 
defendant  had  fully  administered,  &c.; 
without  this,  that  he  eloigned  or  vrasted, 


&c.  Issue  thereon.  Held,  that,  on  the  trial 
of  this  issue,  defendant  could  not  prove 
that  all  assets  which  had  come  to  his  hands 
at  the  time  of  the  former  recovery  had  been 
duly  administered.  And  that  the  plaintiff 
might  take  this  objection  without  having 
replied  to  the  former  recovery  as  an  estop- 
pel   Daumm  v.  Oregory,  756. 

YI.  Effect  as  an  estoppel 

On  plea  of  plene  administravit,  756.  Ante,y. 

Vn.  Of  Foreign  Court. 

When  it  sufficiently  appears  by  return  to 
Habeas  Corpus,  984.    Jkbsxt.  L 

SxcoBDiT :  in  criminal  cases. 

YHL  On  conviction  on  indictment 

1.  In  Q.  B.  on  indictment  removed  from 
Central  Criminal  Court,  274.     Coubt, 

n.  1. 

2.  Grand  jury  how  to  be  described  on  the 
record,  582.    Post,  3. 

3.  Erironeous  where  punishment  too  smaU. 
Under  stat  7  W.  4,  &  1  Vict  c.  90,  which 

enacts  that  persons  convicted  of  stealing  in 
a  dwelling-house  to  the  value  of  5L  shall  be 
liable  to  be  transported  beyond  the  seas  for 
any  term  not  exceeding  fifleen  years  i\ia 
less  than  ten  years,  judgment  (before  stat. 
9  &  10  Vict  c.  24)  of  transportation  for 
seven  years  was  reversed  on  writ  of  error. 

A  record  of  conviction  at  the  assizes,  be- 
ginning **  TortMrty  to  wit,"  and  reciting  a 
commission  to  justices  to  hear  and  deter- 
mine and  deliver  the  jail  there,  and  to  in- 
quire by  the  oaths  of  good  and  lawful  men 
within  the  said  county  of  Yorkj  set  forth  an 
indictment  found  by  A.  E,  C.  D.,  &c.,  grand 
jurors,  giving  to  each  (except  in  one  in- 
stance) the  addition  of  his  rosidenoe,  but 
not  stating  them  to  be  good  and  lavirful  men 
within  the  county  of  Yarky  nor  nuiking  any 
mention  of  the  county.  On  writ  of  error, 
assigning  as  a  ground  that  the  indictment 
did  not  appear  to  have  been  found  by  good 
and  lawful  men  of  the  county. 

8enU>U,  per  Pattksob,  J.,  that  the  ol^ec- 
tion  was  fatal    Wlttidieadv,TheQiiten,6S2. 

4.  Whether  necessary  to  use  the  words  **  it 
is  considered,"  782.    Cobspibagt,  L  1. 

5.  Whether  necessary  to  refer  to  any  statute, 
700.    Ebbob,  VIIL 

6.  What  statute  referred  to  in  judgment  of 
transportation,  700.    Ebbob,  VUL 

7.  Of  imprisonment,  under  stat  11  G,  4.'& 
1 W.  4,  c.  70,  s.  9,  782.   Cobspibact,  1. 2. 

8.  Reversal  in  error,  how  carried  into  effect, 

782.     COBSFIBACT,  1. 1. 

JURISDICTION. 

I.  Showing  on  fiice  of  instrument 

1.  Record  of  conviction  on  indictruent 
ought  to  show  grand  jurors  to  bo  men  of 
the  county,  582.    Judvmxbt,  VIIL  3. 

2.  What  need  not  be  shown  in  caption  to 
indictment,  273.    Coubt,  IL  1. 
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3.  On  &ce  of  order:  situation  of  highway, 
880,  890.    HioHWAT,  III.  1,  2. 

4.  On  &ce  of  orders  of  removal,  520,  690. 
PooB,  X.  1,  XXXVL  1. 

IL  Record  controverted  by  negativing  juris- 
diction, 136.  PooB,  XXX vn.  1. 

IIL  Conclusiveness  of  findings  by  tribunal  as 
to  matters  within  its  jurisdiction,  880. 
HieawAT,  III.  2. 

JUSTICE  OF  THE  PEACE. 

I.  Of  metropolitan  police. 

How  to  bo  described,  855.    Pooa,  V.  1. 
IL  His  summons. 

1.  Has  not  effect  of  notioe  to  produce,  120. 
Poom,  XV.  1. 

2.  Proceedings  against  one  defendant  on 
joint  summons,  205.    PooB,  V.  1. 

in.  JurisdictioB  as  between    landlord   and 
tenant 
In  cases  of  possession  withheld,  558.    Rb- 

PLICATIOir,  I.  2. 

IV.  Jurisdiction  to  oommit 
Not  for  disobeying  order  of  sessions,  169. 
Pbacb. 
V»  Proceedings  before. 

1.  Production  of  documents,  how  compelled, 
120,  126.    PooB,  XV. 

2.  Before  justices  other  than  diose  who  re- 
ceived the  information,  317.  Statutz, 
XXVUL 

3.  Must  appear  to  be  within  the  jurisdic- 
tion, 520.    PooB,  XXXVI  1. 

4.  When  sufficiently  shown  within  the  ju- 
risdiction, 533.    PooB,  XL  2. 

5.  Summons,  when  necessary,  690.  Poob, 
X.l. 

VL  Order  of:  justices,  how  described  in,  so 
as  to  show  jurisdiction. 
«  Usually  acting  for  the  district,"  690.  Poob, 
X.  1. 
Vn.  His  adjudications. 

Conclusiveness  of,  880.    Hiobwat,  IIL  2. 
VIU.  Notice  of  motion  for  certiorari. 

1.  To  what  justices,  136.  PooB,XXXVn.l. 

2.  Signature  by  attorney,  136.  Poob, 
XXXVILl. 

3.  Service  of,  at  dwelling-house,  154.  Ap- 
PIAL,  IIL  2. 

IX.  Indemnification. 
Whether  necessary  on  calling  on  him  to 
issue  distress  warrant    Begma  y,  Payn- 
Hr,  267. 

JUSTfflCATION. 

By  plea  imputing  an  offence. 
Effect  of  abandoning  without  giving  evi- 
dence, 68.    LiBBi,  I. 


KING'S  BENCa 
ilirBBv's  Bbvcb. 


LACHES. 
Waiver  by,  678.    Babxxvit,  IV.  2. 

LANDLORD  AND  TENANT. 

I.  Tenancy,  how  created. 

1.  Agreement  or  lease. 
Agreement  in  substance  as  follows. 
"Proposals  for  letting  the  M.  nod  G 

forms  in  H.  Quantity,  130  acres.  Term, 
12  years,  determinaUa,"  &c.  "Rent,  ld2il 
To  form  the  arable  land  upon  the  focv^ 
course  system,"  &c.  "All  other  covenants, 
except  as  above  altered,  contained  in  a 
draft  lease,  dated  December  Ist,  1824, 
granted  by  W.  P.  to  J.  W." 

"June  3d,  1835.  Agreed  to  the  above 
rent,  provided  the  house  and  buildings  are 
put  into  tenantable  repair  on  a  plan  to  be 
mutually  determined  upon  and  finally  tet- 
tied  within  one  month  irom  the  above 
date."  Signed  by  the  landlord  and  the 
party  intending  to  take. 

Hdd,  not  a  present  demise,  because  the 
terms  were  to  take  effect  only  upon  the 
performance  of  a  condition,  and  it  was  not 
ascertained  when  the  tenancy  was  to  com- 
mence.   Doe  dan.  Wood  v.  Clorkty  211. 

2.  Agreement  or  lease:  incorporeal  here- 
ditament, 486.    Staxp.  V. 

3.  Not  by  mere  entry  and  enjoyment  under 
a  contract  for  purchase,  611.  VxKDOBa,rV. 

4.  Lease  by  mortgagor,  708.    Covbbaitt. 

5.  By  payment  and  acceptance  of  rent  after 
expiration  of  term,  957.    Post,  IIL 

n.  Tenancy,  how  determined. 

1.  Eviction    by    superior    landlord,    620. 

EVICTIOB,  L 

2.  Not  by  insufficient  notice  to  quit  and 
conduct  short  of  estoppel. 

Tenant  fircnn  year  to  year  gave  his  land- 
lord notice  to  quit,  ending  at  a  time  within 
half  a  year.  The  landlord  at  first  acqui- 
esced, but  ultimately  refused  to  accept  the 
notice ;  the  tenant  quitted  according  to  his 
notice,  and  the  landlord  entered  and  did 
some  repairs.  JETeU^  that  the  tenancy  vras 
not  determined.    BetteU  v.  Landtberg^  638. 

3.  Surrender,  what  is  not,  638.     Ante,  2. 

4.  Tenancy  from  year  to  year,  how  soon 
determinable,  957.     Post,  IIL 

UI.  Tenancy  from  year  to  year. 

Not  necessarily  a  tenancy  for  two  years  at 

the  least 

A  tenancy  finom  year  to  year  so  long  as 
both  parties  please,  is  determinable  at  the 
end  of  the  first  as  well  as  of  any  subss 
quent  year,  unless,  in  creating  such  tenancy, 
the  parties  use  words  showing  that  jSbef 
contemplate  a  tenancy  for  two  years  at 
least 

Therefore,  where  a  tenant,  at  tiie  expifa- 
tkm  of  a  term  of  years,  held  over,  and  the 
landlord  received  rent  liom  him:  AJta^  tet 
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the  landlord  might  hf  half  a  year's  notice, 
rsquire  him  to  quit  at  the  end  of  the  first 
year  after  the  term  of  years  had  expired. 
I>oe  dem.  Clarke  v.  Smaridge,  957. 

IV.  Rent 

Services  to  parish  church  resenred  asi  970. 
PooB,  II. 

V.  Guarantee  ibr  performance  by  tenant 
When  it  requires  a  separate  stamp,  474. 

Staxp,  II. 

VI.  Landlord's  remedies. 

1.  Ejectment  where  half  year's  rent  is  in 
arrear,  287.    Ejxctxxitt,  m.  1. 

2.  Recovery  of  possession  under  justice's 
order,  558.    RKPUCATioir,  I.  2. 

3.  Action  for  use  and  occupation,  611,  620. 
Vbitbobs,  IV.    EvicTioir,  I. 

4.  Re-entry,  620.    EvicTioir,  I. 

5.  Action  for  waste:  repair  before  action 
brought,  634.     Casb,  IL 

6.  Distress.    Distbbss. 

Vn.  Proceedings  and  pleadings  in  actions  be- 
'  tween. 

1.  Pleading:  in  covenant,  where  landlord's 
title  only  equitable,  708.     CovBBAirr. 

2.  Order  for  particulars  of  alleged  defectd 
in  execution  of  power,  686.  Ejbctxbvt, 
HI.  2. 

VnL  Notice  to  quit    Noticb,  V. 

LEASE. 

L  What  instrument  is  an  agreement  and  not 
a  lease,  211.  Laitdlobd  aks  Tbbaiit,  I. 
1.    486.  Stamp,  V. 

a  Of  ferry,  486.    Stamp,  V. 

IIL  Under  defective  execution  of  power. 
Particulars  of  alleged  defects,  686.   Ejbct- 
ment,  III.  2. 

IV.  By  mortgagor  in  possession,  708.    Cotb- 

9ABT. 

V.  Recitals. 

1.  Efiect  on  both  parties  of  recitals  showing 
the  lessor  to  have  only  an  equitable  title, 
708.    CoVBBAirT. 

2.  Estoppel  by  recitals  hi,  708.  CoysB-Airr. 

VI.  Covenants. 

1.  G>venants  in  gross,  or  running  with  the 
land,  708.    CoVBBAirT. 

2.  Sum  covenanted  to  be  paid  to  a  stranger: 
whether  a  reservation,  708.    Covbyaitt. 

vn.  Legal  reversion :  pleading,  708.    CavB- 

ITAITT. 

LEGITIMACT. 

How  shown  in  examinations,  59d  PooB, 
XVL  5. 

LETTER. 

Evklenoe  of  sending :  delivery  to  postman. 
To  prove  the  sending  of  a  letter  by  plain- 
tiff  to  defendant,  a  clerk  of  plaintiff  deposed 
that  he  made  up  the  letters,  of  whkA  this 
was  one,  and  placed  them  in  a  box  in  the 
foom  where  he  sat,  and  that  the  public 


postman  invarki'blf  called  every  day  and 
took  the  lettexB  from  that  box. 

HMf  that  such  delivery  to  the  postman 
was'  evidence  for  the  jury,  that  the  letters 
had  gone  to  the  post-office.  SkiUbtde  v. 
OorbeUf  846. 

LIBEL. 

I.  Privileged  communication. 

Question  not  affected  by  abandonment  of 
plea  of  justification. 

To  an  action  for  a  libel  defendant  plead- 
ed  not  guilty,  and  a  justification.  He  offered 
no  proof  of  the  justification,  but  gave  evi- 
dence to  show  that  the  document  was  pub- 
lished under  circumstances  rendering  it  a 
privileged  and  private  communication  be- 
tween defendant  and  a  third  party. 

Held,  that  the  jury,  in  forming  their  opin- 
ion (upon  the  first  issue)  whether  or  not 
the  communication  was  privileged,  ought 
not  to  take  into  consideration  the  fact  that 
the  justification  had  been  pleaded  and  aban- 
doned.    Wilton  V.  JZo6iNSOti,  68. 
IL  Malice. 
Abandoned  justification  how  far  evidence 
of;  68.    Ante,  L 
ni.  Justification:  truth  of  cliarge. 

Effect'  of  abandoning  without  offering  prooC 
68.    Ante,  L 

IV.  Indictment  for. 

In  Central  Criminal  Court,  274.  Covbt,IL1. 

V.  See  also  Sx^b^sxb. 

LICENSE. 
L  What  is. 

1.  License  or  demise,  339.    Rivbb,  II.  1. 

2.  License    or    re-demise,   850.    Assiev- 

MBHT,  L 

IL  To  use  perishable  goods,  how  inferred, 
850.    AssieiTMBarr,  L 

LIMITATION  OF  ACTIONS. 

I.  When  it  begins  to  run. 

1.  When  the  right   of  action  is  against 

several  persons. 

Declaration,  in  assumpsit,  reciting  a  writ 
issued  on  the  28tli  November,  1843,  charged 
that  heretofore,  «*  to  wit,  on  the  29th  day  of 
December,  a.  d.  1830,''  defendant  contract- 
ed that  he  would,  *«  within  twelve  months 
from  a  certain  day,  to  wit,  the  day  and  year 
aforesaid,"  supply  plaintiff  with  certain  ar- 
ticles. Breach,  that  defendant  **  did  not  nor 
would,  within  twelve  months  from  the  said 
day,  fo  wit,  the  day  and  year  aforesaid," 
supply  the  articles.  Plea:  that  the  ctmse 
of  action  did  not  aoorue  within  six  years 
next  before  the  commencement  of  the  suit 
Replication :  that  the  defendant,  when  the 
action  accrued,  was  beyond  seas,  and  that 
the  action  was  commenced  within  six  yeata 
of  his  first  retttvn  afler  such  acoruing.  R»> 
joinder :  that  the  promise  was  mad*;  iQf 
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defendant  jointly  with  W. :  diat,  after  the 
aocruing  of  the  action,  and  more  than  six 
years  before  the  commencement  of  the  suit, 
■  W.  was  in  the  kingdom  and  might  have 
been  sued. 
On  demurrer  to  the  rejoinder,  Sdd, 

1.  That  the  declaration  was  substantially 
good,  the  averments  showing  that  twelve 
months  had  elapsed  before  the  action :  and, 
further,  that  the  plea  might  be  resorted  to, 
as  showing  that  the  twelve  months  had  so 
elapsed. 

2.  That  the  rejoinder  was  no  answer  to 
the  replication ;  for  that,  under  stat  4  Ann. 
c.  16,  s.  19,  if  a  right  of  action  accrue 
against  several  persons,  one  of  whom  is 
beyond  seas,  the  Statute  of  Limitations  does 
not  run  till  his  return,  though  the  others 
have  never  been  absent  from  the  kingdom. 
■Fannin  v.  Andenon^  811. 

2.  Under  usual  clause  in  acts  for  public 
works,  824.    Poet,  IV.  1. 

II.  Pleading. 

1.  Coverture  of  plainti£^  a  good  replication, 
864.    Bills,  I. 
'  2.  Rejoinder,  payment,  or  other  satisfoction, 
a  departure  from  plea,  864.    Bills,  I. 

3.  What  defective  allegation  in  the  declara- 
tion is  aided  by  the  plea,  811.  Ante,  1. 1. 

ni.  Evidence  of  payments  on  account  of  in- 
terest 

A.,  an  attorney,  being  indebted  to  B.  in 
several  sums  on  bond,  and  simple  contract, 
bearing  interest,  from  time  to  time  stated 
accounts  with  B.  in  which  he  debited  him- 
self with  tlie  interest,  and  took  credit  for 
payments  which  he  made  fhim  time  to 
time,  on  account  of  R,  for  the  rent  and 
tithes  of  a  farm  occupied  by  B.,  and  other 

•  disbursements.  The  latest  of  diese  accounts 
was  stated  in  1823;  and  a  balance  was 
struck  therein  in  favour  of  R :  up  to  that 
time  the  rents  and  tithes  had  nearly  bal- 
anced the  interest ;  but  the  rents  were  then 
considerably  reduced.  Afterwards  A.,  who 
took  considerable  part  in  the  management 
of  R's  aflairs,  continued  to  pay  the  rents 
and  tithes  on  R's  account,  and  stated  a  fur- 
ther account  with  R  in  writing,  in  which 
he  took  credit  for  the  pajrment  of  rent  and 

■  tithes,  but  inserted  no  item  on  the  debit 
fide.  The  latest  account  stated  was  in 
1842.  R,  in  1843,  sued  A.  for  the  sums 
due  on  simple  contract,  and  interest  thereon. 
Hdi^  that  the  fhcts  above  stated  were 
evidence  for  the  jury,  from  which  they 
might  find  that  the  payments  of  rent  and 
tithes  since  1823  were  payments  made  on 
account  of  the  interest  due  on  the  simple 
contract  debts,  so  as  to  take  the  case  out  of 
the  Statute  of  Limitations.  WortkmgUm  ▼. 
QrwudUdi,  479. 
JY.  Clauses  in  acts  inooiporBting  publio  oom-. 
paiuea. 


1.  Time  ihxn  which  die  limitatkm  nam, 

A  railway  company  was  empowered  bv 
stamte  to  divert  a  canal,  and  it  was  enariM 
that,  if  by  any  accident,  or  in  the  execiitioD 
of  any  works  authorized  by  the  act,  (oifaer 
wise  than  {torn  the  neglect  or  mismanage 
ment  of  the  canal  company,)  or  by  reami 
of  the  bad  state  of  repair  of  the  railway 
company's  works,  the  canal  should  be  so 
obstructed  that  boats  could  not  pass,  the 
railway  company  should  pay  the  canal 
company,  by  way  of  ascertained  damages, 
\QL  at  least  for  every  hour  during  which 
the  obstrucdon  should  continue ;  and  if  it 
should  continue  beyond  seventy-two  coose 
cutive  hours,  or  should  have  been  ooca 
sioned  by  any  wilful  act  of  the  railway 
company,  then  at  20^  per  hour  at  least  fa} 
way  of  ascertained  damages :  And  that,  ic 
de&ult  of  pajrment  on  demand  made  on 
the  railway  company^s  treasurer,  &e,  the 
canal  company  might  recover  the  som  by 
action  of  debt  or  on  the  case:  Bat  this 
clause  was  not  to  prevent  their  recovering 
special  damage  in  respect  of  ii^uries  by 
machines  or  engines  on  the  railway,  oi  a£ 
the  acts  or  defaults  of  the  railway  ccmpanj 
in  respect  of  which  the  lowest  anvwmt  of 
liquidated  damages  was  ascertained  as 
aforesaid,  though  the  specied  damage  might 
exceed  the  hquidated  damages;  but,  if 
such  liquidated  damages  should  have  been 
paid,  and  any  action  for  special  damage 
should  be  brought,  credit  was  to  be  given 
therein  for  such  payment 

It  was  also  enacted  that  no  action  should 
be  brought  for  any  thing  done  or  omitted  to 
be  done  in  pursuance  of  this  act,  or  in  the 
execution  of  the  powers  or  authorities  given 
by  it,  without  twenty  days'  notice,  nor  un- 
less the  action  should  be  brought  within 
six  calendar  months  next  after  the  act  com* 
mitted,  or,  in  case  there  should  be  a  oon- 
tinuation  of  damage,  then  within  six  calen- 
dar months  next  tffler  the  doing  such  dam- 
age should  have  ceased. 

1.  Hdi^  that  an  action  of  debt  for  liqui- 
dated damages  incurred  by  obstructing  the 
canal  was  an  action  for  something  done  in 
pursuance  of  the  act ;  and  that  the  limita- 
tion clause  applied. 

2.  The  declaration  staled  that  the  cana\ 
by  means  of  the  defendants'  works,  became 
obstructed  on  a  certain  day,  and  oontiimcd 
so  obstructed  for  ninety-nine  hours  next  fol- 
lowing, and  that  defendants  refused  pay- 
ment when  demanded:  Hddt  that  the  time 
of  limitation  ran  from  the  hut  oLauaeUoB, 
and  not  fhxn  the  demand  of  payment  £h>- 
nd  and  Jtwm  Carnal  Cow^poMy  v.  Gnat  Waif- 
em  JtaOway  ConqHmff  824. 

2.  What  is  a  thing  done  in  puimauea  cf 
the  act,  824.    Ante,  1. 
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LIS  PENDENa 

PlM  O^  71.     AmBXTBATIOir,  IV.  1. 

LOCALITY. 

Omiasioa  as  tOi  in  statatory  Ibimi  880.  Hi»h- 
WAT,  III.  2. 


MAGISTRATE. 

JUBTICB  OF  TUB  PbACB. 

MAIDEN  SETTLEMENT. 
Page  569.    Poob,  XXV.  2. 

MAINTENANCE. 
Of  poor  out  of  workhouse,  690.    Poob,  X  L 

MAJORITY. 
L  Of  meeting. 

1.  Who  are,  406.    Chvbch-batb,  L 

2.  Virtual  acquiescence  of,  by  omitting  the 
legal  mode  of  dissent,  406.    Cbubgb- 

BATZ,  L 

n.  Of  board  of  commissioners. 
'  Contract  by,   how   shown,   960.    Nb«u- 

•BHCZ,  I. 

MAUCE. 
Efvidence  of,  61.    Slavdxb.  II.   68.  Libbl,  L 

MANDAMUS. 

L  For  what  purposes. 

1.  To  elect  assessors,  46.    Post,  IV.  1. 

2.  To  hear  appeal,  154.    Atfbal,  III.  2. 

3.  To  register  deed,  156.     Rxoistbt. 

4.  To  issue  distress  warrant,  255.  Poob, 
V.  1. 

5.  To  obey  order  directing  relief  of  pauper 
elsewhere  than  in  workhouse,  690.  Poob, 
XI. 

6.  To  insert  name  in  burgess  roll,  908. 
Post,  IV.  2. 

n.  Impossibility  of  the  thing  commanded,  46. 

Post,  IV.  1. 
m.  Writ 

1.  Impossibility  apparent  on  the  face  of  it, 
46.    Post,  IV.  1. 

2.  Generality  of;  908.    Pott,  IV.  2. 
IV.  Return. 

1.  Particularity  and  certainty. 

Mandamus  to  the  mayor,  aldermen,  and 
burgesses  of  a  borough,  named  in  Sched. 
(A.)  of  Stat  5  &  6  W.  4,  c.  76,  and  divided 
into  wards,  recited  that  no  election  of  as- 
sessors to  revise  the  burgess  lists  with  the 
mayor,  in  place  of  the  then  last  assessors, 
had  been  made  on  or  since  Ist  March, 
1844,  by  reason  whereof  the  said  offices 
were  still  vacant :  and  the  Mrrit  commanded 
the  mayor,  &e.  to  meet  and  elect  such  as- 
sessors. 

VOL.  VII.  76 


Retnhi,  that  the  mayor,  &o.  did  meot|  and 
were  ready  to  elect,  and  to  deliver  and  re- 
ceive voting  papers,  but  there  was  not  at 
the  time  of  such  meeting,  nor  has  thore 
been  ih>m  thence  hitherto,  any  assessor  of 
the  said  borough  \  wherefore  they  could  not 
elect,  &e. 

On  demurrer  to  the  return  for  not  stating 
how  and  under  what  circumstances  it  hap- 
pened that  there  was  no  assessor  for  the 
borough  at  the  time,  &c. :  Hddf 

1.  That  the  return  was  bad  for  that  rea^ 
son. 

2.  That  the  mandamus  did  not  in  itself 
show  that  the  election  could  not  be  pro- 
ceeded with. 

3.  That  any  omission  to  appoint  assessors 
might  be  remedied  by  an  election  under 
Stat  7  W.  4,  &  1  Vict  c.  78,  s.  26,  which 
extends  to  officers  eligible  under  that  act, 
and  Stat  5  &  6  W.  4,  c.  76,  the  provisions 
of  Stat  11  G.  1,  c.  4,  ss.  1,  2.  And  that  such 
election  was  one  of  those  declared  valid  by 
Stat  7  W.  4,  &  1  Vict  c,  78,  s.  3. 

Peremptory  mandamus  awarded.  Regina 
V.  Weymmitk,  Mayor,  ^.,  46. 
2.  (3ood  in  part,  and  bod  in  part 

The  council  of  a  borough  made  a  bo- 
rough rate  to  levy  669^,  and  assessed  a 
portion  of  that  sum  on  the  parish  of  W. 
within  the  borough.  The  rate  ordered  was 
6dL  in  the  pound  on  tlie  value  of  messuages, 
&C.,  and  the  council  appointed  overseers  to 
levy  it  in  W.  The  overseers,  in  considera- 
tion of  circumstances  peculiar  to  W.,  made 
and  assessed  the  rate  on  that  parish  at  Id, 
in  the  pound.  BL,  an  inhabitant,  refused 
payment;  his  name  was,  in  consequence, 
left  out  of  the  burgess  list,  and  the  mayor 
and  assessors  refhsed  to  insert  it  in  the  bur- 
l^ess  roll. 

Hddf  That  the  rate  of  Id.  was  invalid. 
And  the  Court  awarded  a  mandamus  to  the 
mayor  and  assessors  to  enrol  R's  name. 

The  writ  recited  that  R,  a  person  duly 
qualified  and  entitled  to  be  enrolled  i|i  the 
burgess  roll  of  the  said  borough,  in  respect, 
of  proper^  within  the  said  parish  and  bo- 
rough, was  omitted,  &c.  The  return  certi- 
fied, that  B.  was  not  a  person  duly  qualified 
or  entitled  to  be  enrolled  in  the  burgess  roll 
of  the  said  borough,  in  respect  of  property 
within  the  said  parish  and  borough ;  and  it 
then  further  certified  the  making  and  as- 
sessing of  the  rate  as  above  stated,  and  R^s 
refusal  to  pay,  and  that,  because  of  such  re- 
fusal, and  for  other  the  causes  aforesaid,  R 
was  not  qualified  to  be  enrolled,  &c. 

Beidj  on  demurrer,  that  the  latter  part  of 
the  return  was  bad  by  reason  of  the  oljec-' 
tion  to  the  rate :  but  that  the  former  part 
might  be  separated  fh>m  the  latter,  and  woi 
a  sufficient  answer  to  the  writ  JUgma  ▼, 
New  Wwdtor,  Mayor,  ^.,  908. 
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2.  Batumingenaal  teliiiBloMniliiifene- 
nJ  tennS)  008.    Ante,  3. 
V.  Conditions  precedent 

OSdi  of  indemmfioation,  when  aeoeMBiy. 
iZi;piia  V.  PaymUTy  267. 

MANOR. 
L  Custom  as  to  passing  cop^^kb  hf  devise, 

897.      COPTHOLB,  L 

n.  Judgment  of  manor  eourt 

1.  How  proved,  756.    JoDeMnrr,  Y. 
S.  Efieet  in  estoppel,  756.    JtmernvT,  T. 

MARRU6E. 

I.  Presumption  of  continuance,  700.    Ebbob, 

VIIL 
n.  Sufficient  allegation  of  continuance^  700. 

Ebbob,  VIII. 
m.  Figamy,  700.    Ebbob,  YUI. 
IT.  See  also  Babov  jlhs  Fbmb. 

MAXIMS. 

L  Audi  alteram  partem,  690.    Poob,  X.  1. 
n.  Falsa  demonstratio  non  nooet,  317.     Sta- 

TiTPi,  XXXVIIL 
nL  Nemo    tenetur    prodere   seipsum,    126. 

PooB,  XV.  2. 
IV.  Noscitur  a  sociis :  a  rule  of  construction, 

928.    Attobbbt,  IV. 
y.  Qui  &cit  per  alium  facit  per  se,  960.  Nse- 

xjOBircs,  L 

BiASTER  AND  SERVANT. 

L  When  the  relation  does  not  eatist 

Not  between  ap|dicant  for  order  of  justiees 
and  the  officer  who  executes  it,  558.  Rb- 

rUCATIOB,  1. 8. 

n.  Ldability  of  master  for  negligence  of  ser- 

vant,  960.    NseueBBOB,  L 
UL  See  also  Adbxt. 

MEETING. 

I.  Of  veslry.    Vbstbt. 

n.  Proceedings  of  majority  and  minority,  406. 

CbvAcb-batx,  L 
IIL  Votes  when  thrown  away,  406.   Cbubob- 

BATB,  L 

MEMORANDA. 
Page  1. 

MEMORIAL. 
Partly  lithographed,  156.    RBauTBr. 

MERGER. 
Of  franchise,  339.    Ritbb,  IL  1. 

MERITS. 

h    settlement   appeals,    587,    593.      Poob, 
XXXIX.  3,  4. 

MINING  COMPANY. 
Sale  of  shares  in,  27.    VBVDOBa,  UL  1. 


imosiTY. 

Proceeding*  lif,^frib«i  bbIU,  406. 

mATB,L 

MISDEMEANOR. 

L  JwisdMon  of  CttMral  Cnamua  Omit  in, 

274.    CovBT,  IL  1. 
IL  Warrant  to  compel  the  finding  of  tuiecies 

to  answer  indictment,  281.    Wabbabt,  I. 
nL  See  also  Ibbxctmbbt. 

MISDESCRIPTION. 
Of  statute  in  repealing  act,  317.    Statotb, 

xxvm. 

MISREPRESENTATION. 

L  On  applying  fixr  writ  of  Habeas  Corpus, 

984.    JxBSXT,  L 
n.  Bf  parties  giving  wamnt  of  attoroeyat  so 

intended  wimess  being  a  certificated  attar* 

ney,  838.    Svbbtt,  L 

MISTAKE. 
By  legislature,  317.    Statittb,  XXVIU. 

MONEY  HAD  AND  RECEIVED. 

L  Condition  precedent  to  action. 
Resioratioa  of  documents  of  tzRnsfeE,  wheo 
not,  27.    Vbhbobs,  IIL  1. 
n.  Action  for. 

Bf  vendee  against  vendor  to  recovci 
purohase^noney  of  shares  on  &ilure  of  eoB- 
sideration,  27.    Vxbdobs,  IIL  1. 

MONITION. 

To  hold  vestry  meeting  and  lay  churQli-iai% 
406.    Cbubcb-batb,  L 

MORTGAGE. 
L  Of  goods. 

1.  What  operates  as  a  present  oonveyanee, 
850.    AssieiTMBBT,  L 

2.  What  proviso  for  ei^joyment  doea  not 
opemte  as  a  re-demise,  850.    Aiaiav 

XBBT,  L 

3.  Of  goods  in  future^  850.   AssxensBT,!. 
n.  Mortgagor. 

Lease  by,  708.    Covbbabt. 

MOTHER. 
Page  520.    PooB,XXXVLL 

MUNICIPAL  CORPORATION. 
L  Burgess  roU. 

1.  Mandamus  to  insert  mune,  908.  Mav- 
BAMVs,  rV.  2. 

2.  Disqualification,  general  altegation  <rf^ 
908.    Mavdaxus,  IV.  2. 

3.  Disqualification  by  non-payment  of  nlCBj 
means  valid  lates,  908.  Majriaxvb, 
IV.  2. 

IL  Officers:  election. 
What  elections  are  under  stat  7  W.4|a78 
s.  3, 46.    MABDAXirs,  IV.  1. 
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UL  Aflsessora. 

1.  Omiaakm  to  appoiat, 
Makdamvs,  IV.  1. 

2.  Mandamus  to  elect,  46.  BfAKDAinrs, 
IV.  1. 

3.  Election  of,  when  within  stat  7  W.  4,  c. 
78,  8.  3,  46.    MAVSAXVt,  IV.  1. 

IV.  Borough  rates. 

Overseers  restricted  to  same  pound  rate  as 
ordered  by  the  council,  908.  Mahda- 
Mus,  IV.  2. 

V.  Liabilities. 

When  not  liable  to  repair  bridges,  941. 
BaiDex,  I. 
VL  Trust  property. 
VHien  vested  in  churchwardens  and  over- 
seers, 976.    Pooa,  U. 


NAME. 

L  Chrisdan  name  when  sufficiently  signed  by 
initial  or  other  abbreviation,  555.  Pooa, 
XXXIV.  2. 

IL  Necessity  of  stating  in  indictment  for  con- 
spiracy, 782.    CoirspiaACT,  L  1. 

III.  Of  intended  transferee  of  stock,  199. 
East  Iwia  Coxpaht,  L 

NAVIGATION. 

L  or  navigable  river. 

1.  What  rights  are  incident,  339.    Rivaa, 
HI. 

2.  Case    for    negligent    navigation,    339. 
RiTxa,  IL  1. 

IL  Canal,  824.    Lixitatigit,  IV.  1 
ni.  Management  oC 

Liability  of  commissioners  for  negligence 
of  contractor,  960.    NBeuesiroi,  L 

IV.  Pilot    Pilot. 

NECESSITT. 
Overruling.     Canu  WUitm'i  Cote,  1001. 

NEGATIVE. 

I.  OeneraL  

When  sufficient,  574,  n.  Pooa,  XXXVUL  2. 
IL  What  need  not  be  negatived. 

NEGLIGENCE. 

L  Liability  of  employer  ft»r  negligence  of  con- 
tractor in  executing  works. 

By  a  local  act,  (3  &  4  Vict  o.  Iv.^)  com- 
missioners were  appointed  fat  improving  a 
navigation ;  all  their  powers  to  be  exi  cuted 
Vy  the  minority  present  at  a  meeting  of  not 
fewer  than  three.  They  were  not  to  be 
personally  liable  on  contracts  made,  or  for 
damages  incurred  in  relation  to  any  thing 
done  in  pursuance  of  the  act,  but  might  be 
wed  in  the  name  of  their  clerk.  The  com- 
missioners at  a  meeting  duly  held  (Novem- 


ber 12,)  resolved  to  aooept  a  tender  Ibr 
executing  works  in  pursuance  of  the  act; 
their  clerk  thereupon  drew  up  a  contract 
according  to  the  tender ;  and  it  was  aAer- 
wards  (December  4th}  signed  by  the  oon- 
tractor.  It  purported  to  be  made  by  A.,  BL, 
and  C,  **  being  three  of  the  commissioners" 
appointed  fiir  putting  the  act  in  execution, 
and  recited  the  previous  resolution ;  but  it 
did  not  appear  (unless  as  before  mention- 
ed) that  the  contract  was  executed  or  sanc- 
tioned by  (he  xnigozity  of  a  regular  meet- 
ing. 

HtUj  That  the  contract,  made  in  conse- 
quence of  the  above  resolution,  was  a  con- 
tract entered  into  by  the  comnussioners  in 
execution  of  their  office. 

And  that  they  were  liable,  and  might  be 
sued  in  the  name  of  their  clerk,  for  damage 
negUgentiy  done  by  the  contractor  to  third 
persons  in  execution  of  such  contract. 

The  contractor,  in  executing  part  of  the 
work  contracted  for,  the  diversion  of  a 
creek,  made  a  drain,  which,  from  a  defect 
in  the  materials,  could  not  resist  water;  and, 
without  having  any  authority  to  do  so,  he 
turned  in  the  water,  which  broke  through 
and  flooded  the  neighbouring  land.  The 
drain  was  not  finished  at  the  time,  but  it 
did  not  appear  that  any  thing  further  was 
about  to  be  done  for  the  purpose  of  securing 
it,  if  the  mischief  had  not  happened. 

In  an  action  on  the  c^ae  against  the  com- 
missioners, (sued  by  their  clerk,)  declara- 
tion stating  that  they  made  the  diversion 
and  executed  the  works  so  negligently  that, 
in  consequence  thereof^  and  from  no  other 
cause,  the  water  broke  through  and  flooded 
plaintiff's  land : 

Held,  that,  on  the  fiicts  above  stated,  de- 
fendant was  not  liable. 

When  a  party  had  tendered  a  bill  of  ex- 
ceptions, quaere  whether  he  may,  without 
abcmdoning  such  bill,  apply  for  a  new  trial 
on  a  point  wholly  distinct  from  the  grounds 
of  exceptions.  jiBen  v.  Hayward,  960^ 
n.  Nature  of  injury. 

1.  Injury  to  oyster  beds  by  negligent  navi- 
gation, 339.    RivxB,  II.  1. 

2.  Injury  to  property  so  placed  as  to  be  a 
public  nuisance,  339.    Ritsb,  IL  1. 

m.  Pleading. 
Averment  of  notice  of  foots,  339.    Birxa, 
U.  L 

NEW  71UAL. 
Motion  for. 
After  tender  of  faiH  of  oooeptioo^  060. 
Naaueavea,  L 

NONSUIT. 

In  ejectment,  for  non-confession  of  leese,  en- 
try and  ouster,  287.    JIjxctmxvt,  IIL  1 . 
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NOnCE. 

I.  In  iact 

1.  Of  what  is  palpable  or  notorious,  406. 
Chuech-ratb,  I. 

2.  Effect  of  proceeding  with  notice  of  an 
inegnlarity,  406.  CHUncH-mATi,  L  459. 
PooB,  VIIL  1. 

II.  In  pleading,  339.    Rirsm,  IL  1. 
IlL  Service. 

At  dwelling-house,  154.    Appkal,  IH.  2. 

IV.  To  produce. 

1.  Summons  has  not  effect  of)  120.  Poox, 
XV.  1. 

2.  When  unnecessary,  58.    Post,  XI.  1. 

3.  Notice  to  produce  copy  of  order  served, 
when  not  necessary,  459.    PooB,  VIIL  1. 

V.  To  quit 

1.  Too  short,  what  not  an  acquiescence  in, 
638.    LAirouims  aitd  TxKAirr,  11.  2. 

2.  Construction  not  strained  to  make  it  good. 
Notice  was  given  to  a  tenant  from  year 

to  year,  holding  from  Martinmas  to  Martin- 
mas, to  quit, "  on  the  13th  day  of  May  next, 
or  upon  such  otlier  day  or  time  as  the  cur- 
rent year  for  which  you  now  hold"  «  will 
expire."  The  notice  was  dated  and  served 
on  21st  October.  Held  bad.  Doe  denu  Rich- 
mond^ Mayor^  Sfc,  v.  Marphett,  576. 

3.  How  proved,  58.    Post,  XI.  1. 

VI.  Of  appeal,  154.    Appbal,  IIL  2. 

VII.  Of  rate  and  allowance,  255    Poem,  V.  1. 
VIIL  Of  application  for  certiorari,  136.  Poob, 

XXXVII.  1.        * 
IX  Of  order  of  sessions,  459.    Poob,  VIIL  1. 

X.  Of  chargeability,  520.    Poob,  XXXVL  1. 

XI.  £\*idence  of. 

1.  Proof  by  copy. 

A  written  notice  to  quit  may  be  proved 
by  production  of  a  copy,  though  notice  has 
been  given  to  produce  the  original  Doe 
dem,  Fleming  v.  Somerton^  58. 

2.  Presumed,  of  what  is  palpable  or  noto- 
rious, 406.    Cbubcb-batz,  L 

NUISANCE. 
L  Public. 

1.  Abatement  by  private  ii^dividual,  when 
not  justifiable,  339.    Riyxb,  II.  1. 

2.  Negligence  in  regard  to  property  which 
is  a  public  nuisance,  when  not  excusable, 
339.    RivKB,  n.  1. 

3.  Distinction  between  the  ii^ury  which  it 
oocasions  to  the  public,  and  that  which 
it  occasions  to  an  mdividual,  339.  Ritxb, 
ILL 

II.  Erections  and  continuance. 

1.  Plea  traversing  erection  only,  when  bad, 
661.    Abbitbatiob,  VIIL  1. 

2.  What  findings  not  inconsistent,  661.  Ab- 
BITBATIOB,  VIIL  1. 

NULLITY. 

Distinction  between  nullity  and  Irregularity, 
678.  Babkbupt  IV.  2. 


NURTURE. 
Chikl  within  age  of;  520.    Poob,  XXXVL  L 


OBJECTION. 

L  To  evidence,  when  to  be  taken,  730.  Hiai^ 

WAT,  IV.  2. 
IL  Waiver. 

L  By  laches,  678.    Bajtkbvpt,  LV.  2. 

2.  By  proceeding  with  notice,  459.    Pooi, 

vin.  1. 

3.  By  receiving  costs,  289.    Ebbob,  IL  1. 
IIL  Right  to  reply,  984.    Jxbsbt,  L 

OBSTRUCTION. 

L  What  amounts  to  imprisonment,  742.    Ib- 

PBisomxBT,  I.  1. 
n.  By  railway,  a  thing  done  in  pursuance  of 

the  railway  act,  824.    Limitatiob,  IV.  1. 

OCCUPATION. 

L  Under  contract  of  purchase  which  goes  ofi^ 

611.    Vbbdobs,  IV. 
IL  B|y  trustee  or  by  cestui  que   trust,  25Sl 

PooB,  V.  1. 

OFFENCE. 

Effect  of  assigning  statutory  punishment  ip 
common  law  offence,  250.  Ibdictmxft, 
IIL  3. 

OFFICE. 
MunicipaL    Mubicipal  Cobpobatiov. 

OFFICER, 

I.  MunicipaL    Mubicipal  Cobpobatiob. 
IL  Mandamus  to  elect,  46.  Mabdaxi71,IV.  1. 
UL  Deputy.    Dxputt. 

ORDER. 
I.  Original. 

What  is  the  original,  459.    Poob,  VIIL  L 
n.  Form  and  formalities. 

1.  Sufficiency  of  statutory  form,  880.  Hie»> 
way,  III.  2. 

2.  Sealing,  232.    Poob,  XVIL 

3.  Signing,  549.    Poob,  XXIIL  1. 

4.  Address,  690.    Poob,  X.  1. 
III.  Showing  jurisdiction. 

1.  Description  of  party  making  it  so  as  to 
show  jurisdiction,  690.    Poob,  X  1. 

2.  How  shown  to  be  justices  for  the  juii>> 
diction,  533.    Poob,  XL  2. 

3.  That  special  session  was  for  the  diviskn 
in  which  the  highway  is  situate^  890. 
Hidbwat,  IIL  1. 

4.  Must  show  that  the  applicant  has  a  ri^l 
to  apply,  543.    Poob,  XLIV.  2. 

5.  Necessity  of  showing  the  oomplaint  and 
hearing  to  be  within  the  jurisdktioii,520, 
533.    Poob,  XI  1.    XXXVL  1. 


INDEX. 


1051 


Vf,  In  paiticalar  initanees. 

1.  For  apportuming  repair  of  highway,  880. 

HieawAT,  m.  2. 
9.  For  preferring  higfa'vray  indictment,  800. 

HiVHWAT,  IIL  1. 

3.  For  costs  of  appeal,  459.    Poob,  VHL  1. 

4.  Of  removal.    Poob. 

5.  Judge's  order.    Judos. 

/.  Notice  of:  how  proved,  459.  Poom,  VIIL  1. 
V[.  Service. 
To  ground  indictment  fbt  disobedience,  459. 
Pooa,  Vm.  1. 
Vn.  Removal  by  certiorari. 

1.  Before  expiration  of  time  for  appealing, 
516.    PooB,  XLIU. 

2.  Notice  of  application,  136.  Poob, 
XXXVIL  1. 

Vni.  Proof  of. 
By  role  of  Court,  79.    Abbttbatiov,  1. 1. 

IX.  Indictment  for  disobedience,  459.    Poob, 

vra.1. 

X.  Waiver  of  olgection  to,  by  receiving  costs, 
289.    Ebbob,  IL  1. 

XL  Construction. 

1.  Bf  necessary  implication,  880.  Hiob- 
WAT,  III.  2. 

2.  No  inferences  to  be  drawn  in  construing, 
543.    PooB,  XUV.  2. 

XlL  How  far  conclusive. 

1.  As  to  points  which  the  justices  must  be 
taken  to  have  considered,  880.  Hiea- 
WAT,  III.  2. 

2.  Order  of  removal  unappealed  against^ 
549.    PooB,XXULl. 

OUTLAWRY. 

In  high  treason :  reversal. 

Judgment  of  outlawry,  for  not  appearing 
to  answer  an  indictment  for  high  treason, 
was  reversed  aAer  the  lapse  of  a  hundred 
and  sixteen  years,  on  writ  of  error  sued  out 
by  a  coheir  of  the  outlaw,  because  it  did 
not  appear  by  the  record  that  proclama^ 
tions  had  been  made,  or  a  writ  of  proclama- 
tion issued. 

Judgment,  that  the  outlawry  be  reversed, 
and  the  coheir,  plaintiff  in  error,  be  restored 
to  all  things  which  he  hath  lost,  &o.  TjfnU 
T.  The  Qiuen,  216. 

OVERSEERS. 

L  Property  rested  in  ohurchwaidens  and 
overseers,  along  with  a  oorpoiatMm,  976. 
PooB,n. 

n.  Special,  under  Municipal  Corporation  Acts, 
90&    MABDAjnrs,  IV.  2. 


OVERT  ACT. 


OYSTER  FISHERY. 

L  In  navigable  liver,  339.    Ritxb,  IL  1. 
IL  Injury  tOt  by  negligent  navigation,  333 

RivxB,  n.  1. 
HL  Title  of  corporation  to^  after  temporary 

suspension,  339.    Ritxb,  IL  1. 

IV.  License  to  dredge,  not  a  demise,  339 

RiTBB,  n.  1. 

V.  Merger  of  firanchise,  339.    Ritbb,  IL  1. 


CoVtMBACT. 


OWN  ACT. 
CrawcT*    EiToomK. 


PARENT  AND  CHILD. 

L  Emancipation,  158.    Poob,  XVI.  1. 
H  Nurture,  520.    Poob,  XXXVL  1. 
m.  Bastard.    PooB,  XUV. 

PARISH. 

L  A  place  in  England  is  presumed  to  be  pa* 

rochial,  569.    Poob,  XXV.  2. 
n.  Ptoxshial    property:    how    vested,    976. 

Poob,  H. 

PARTICULARITY. 

« 

L  In  indictment  for  conspiracy,  782.    Cob* 

SPIBACT,  L  1. 
IL  In  return  to  mandamus,  46.    Mab-damvi, 

IV.  1. 
IIL  In  examinations,  601,  n.  PooB,XXXin.  L 

PARTICULARS. 

Of  alleged  defects  in  execution  of  power,  686. 
Ejxctxxitt,  in.  2. 

PARTNERSHIP. 

L  Slander,  imputing  insolvency  to  one  of  §» 
yeral;  general  and  special  damage,  918 
Slabdbb,  I.  1. 

n.  Statute  of  Limitations. 

Where  one  of  several  defendants  is  beyond 
the  seas,  811.    Limitatiob,  L  1. 

HI.  See  also  Comfabt. 

PASSAGE. 
Obstruction  of|  742.    IxPBisomcBHT,  L  1. 

PAUPER. 

Relief  elsewhere  than  in  workhouse,  690, 
PooB,  X.  1. 

PAYMENT. 
L  Generally. 

1.  Distinction  between  set-off  and  part  pay 
ment,  479.    Limitatiob,  IIL 

2.  Contribution,  in  what  respect  not  equi- 
valent to,  838.     SVBBTT,  L 

IL  On  account 

Evidence  of  its  being  on  account  of  intete*;, 
479.    Limitatiob,  IIL 
HL  Recovery  of  money  improperly  paid. 
Under  warrant  of  attorney  insufficiently  al> 
tested,  838.    Svbbtt,  L 
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IT.  Pleaaing. 

1   Neeewhy  ofpteadiiigit 

Sanbk,  ibst,  in  an  action  fbr  the  price  at 
goods,  the  defendant  cannot  proTe,  under  a 
plea  of  non  asromprit  or  never  indebted, 
that  the  dealing  was  for  rewAj  money,  and 
^e  goods  paid  for  when  delivered;  but 
payment  must  be  pleaded.  JMikdtUdy. 
JB<mk8,7d9, 
2.  Rejoinder   setting   up,  is   a  departure 

fiom  plea  of  Statute  Of  Limitations,  864. 

Bills,  L 

PAYMENT  OUT  OF  CX)URT. 
Refused  pendingenor,  669.  IirrsBPLBASsm,!!. 

PEACR 
Articles  of  the. 

Order  of  sessions,  how  enforced. 

Articles  of  the  peace  were  exhibited 
against  A.,  at  the  Quarter  Sessions  of  the 
county  of  H.,  and  he  was,  by  that  court, 
ordered  to  enter  into  recognisance,  before 
one  or  more  justices  of  H.,  to  keep  the 
peace  for  six  calendar  months  thence  ensu- 
ing. Under  the  warrant  of  two  justices  of 
H.,  A.  was  brought  before  two  justices  of 
the  same  county  to  show  cause  why  he 
should  not  enter  into  the  recognisance ;  and 
he  then  refused  to  do  so :  whereupon  the 
justices  last  mentioned  committed  him  to 
the  county  jail  for  the  then  residue  of  six 
calendar  months  fiom  the  date  of  the  order 
of  Quarter  Sessions,  unless  in  tiie  mean 
time  he  should  enter  into  the  recognisance. 
Bfldy  that  the  justices  had  no  power  to 
ecmmit :  and  that  the  prisoner  was  entitied 
to  be  discharged  on  habeas  corpus.  In  n 
JtkUm^  169. 

PEERAGE. 

Outlawry  of  ancestor.  Note  on  the  Wharton 
Peerage,  219. 

PENALTY. 
Distribution,  317.    ^tatuts,  XXVIIL 

PENSION. 

What  cannot  be  charged  with  a  judgment 
debt 

The  East  India  Company  granted  to  de- 
fendant a  pension  in  consideration  of  his 
distressed  state  and  the  services  of  his  fa- 
ther. Held,  that  this  could  not  be  charged 
with  a  judgment  debt  by  a  judge's  order 
imder  stat.  1  &  2  Vict.,  c.  110,  ss.  14,  15. 

Tlie  judge's  order  directed  that  the  pen- 
sion sliould  stand  charged  unless  cause 
were  shown  at  chambers  in  six  calendar 
months.  The  Court  rescinded  the  order, 
on  motion  by  the  East  India  Company  and 
by  an  assignee  of  the  pension,  within  the 
tlz  months.    Monu  v.  Jfomify,  674. 


PEKF0R3MANCE. 

Obligation  of  a  party  to  furnish  raaieriais  es 
seniial  to  the  possibijity  ot  perfonauat 
199.    East  brsiA  CoxFAVT,  L 

PILOT. 

Who  may  pilot  bis  own  ship. 

Stat  6  O.  4,  c.  12ft,  after  enacting,  (erst 
19,)  under  a  penalty,  that  the  master  )f 
any  vessel  bound  firom  the  westwaid  to 
the  Thames  or  Medway  shall  take  cenain 
steps  for  obtaining  a  qualified  pikic,  ■)! 
(sect  58)  shall  not  act  himself  as  piot 
under  certain  circumstaucee,  provides  (seet 
62)  that  nothing  shall  subject  to  any  peas) 
ty  the  master,  **  being  the  owner  or  pin 
owner  of  such  ship  or  vesseL  and  residia^ 
at  Dover,  Deal,  or  the  Isle  of  Tbanet,  far 
conducting  or  piloting  such  his  own  ship 
or  vessel yVom  any  o/theplaett  afinattUfUp 
or  down  the  rivers  Thames  or  Medway,  cr 
into  or  out  of  any  port  or  plaee  within  die 
jurisdiction  of  the  Cinque  Port&" 

Held,  that  die  words  **  any  of  the  placei 
aforesaid'*  mean  Dover,  Deal,  and  the  Lie 
of  Thanet  and  not  others  previously  mea- 
tioned  in  the  act    Pealce  v.  Barmck^  603. 

PLACE. 

L  Efibct  of  the  words  «in  and  for,**  533. 

Poor,  XI.  2. 
n.  Showing  on  fhce  of  order  that  the  eom* 

plaint  is  made  within  tiie  jurisdictioD,  520. 

533.    PooB,  XI.  2.    XXXVI.  1. 
m.  Presumed  to  be  parochial,  569.    Psoi, 

XXV.  2. 
rV<  Record  of  conviction  ougbt  to  show  gnnd 

juries  to  be  men  of  the  county,  582.   Jvss- 

jnrr,  Yin.3. 

PLEA. 

L  Generally. 

1.  Whether  there  can  be  a  temponaiy  fau, 
71.    AaaiTRATioir,  lY.  1. 

2.  Cannot  in  general  be  pi^aded  to  damage, 
918.    Slassxb,  L  1. 

3.  When  resorted  to  in  aid  of  defective  sDe 
gation  in  declaration,  811.  LixiTATMit 
L  1. 

II.  In  bar  or  in  abatement 
Determined  by  commencement  andconchi* 
sfMfi,  71.    AaairmATiov,  IV.  1. 
IIL  Commencement  and  conclusion. 

1.  Determine  nature  of  plea,  71.  Avai* 
TSATlOir,  IV.  1. 

2.  Conclusion  to  the  Court  or  to  tne  Codl- 
try,  766.    ExxcirroBS,  I.  1. 

IV.  Plea  claiming  interest  in  land. 

What  is  not :  justification  of  iivspass  in  as- 
sistance of  constable  to  give  landlord 
possession  under  justioa'b  order,  558.  lU 
niCATioir,  L  2. 

V.  Plea  in  excuse. 


nrBBX. 
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PIfift  of  non-d^Tviy  of  signed  bUl  is  not, 
403.    Rbpuoatiov,  L  1. 
VX  What  it  must  show  affinnatively. 
Btd  for  passing  over  an  essential  negatiTe 
in  the  declaration,  and  assuming  the  a^ 
firmative,  708.    Cotxvast. 
VIL  Amounting  oo  the  general  issue.    Qmnr 

ealIssub. 
VUI.  Partieular  pleas. 

L  Pendency  of  arbitration,  71.  AmuTmA' 
Txoir,  IV.  1. 

2.  Eviction  by  superior  landkud,  630. 
Etiotioit,  L 

3.  Ne  uncques  administrator,  766.  Exaov- 
TOBS,  L  1. 

4.  Justification  of  imprisonment  under  war- 
rant of  conmiissioner  of  bankrupt,  928. 
Attobvxt,  IV. 

PLEADING. 
L  Obgeet  of  pleading. 

To  narrow  the  issue:  when  efibded  by 
conclusion  to  the  court,  766.     Ezsev- 
Toas,  I.  1. 
n.  The  whole  must  be  answered. 

1.  Gase  for  continuing  nuisance  erected  by 
U.  Plea  traversing  the  erection  by  H. 
bad,  661.    ABBiTaATioir,  VIIL  1. 

2.  Essential  negative  may  not  be  passed 
over,  and  the  affirmative  assumed,  708. 
CevKiTAirr. 

in.  Essential  matter  must  be  distinctly  plead- 
ed. 

1.  It  must  be  shown  affirmatively,  not  a»- 
sumed,  708.    CovxirAjrr. 

2.  Endorsement  by  wife,  under  coercion 
of  husband,  of  her  promissory  note;  if 
pleaded  as  a  reduction  into  possession, 
such  other  circumstances  as  complete 
that  defence  ought  to  be  shown,  864. 
Bill,  L 

rV.  Allegations  must  be  made  at  the  proper 
stage  of  the  pleading. 

Covenant  by   lessor,  with  equitable  title 
only,  against  lessee .  negative  in  the  de- 
claration of  plaintifi^s  legal  reversion  is 
not  premature,  708.    CovxiTAaT. 
V.  Particularity. 

1.  Return  to  mandamus  must  plead  facts 
distinctly,  so  that  they  may  be  denied, 
confessed,  and  avoided,  or  demurred  to, 
46.    Mavdaxus,  IV.  1. 

2.  NoH'existence  of  a  particular  officer 
pleaded  without  sufficient  particularity, 
46.    Mandamus,  IV.  1. 

S.  Disqualification,    remrned    in    general 
terms,  to  wnt  alleging  qualification  in 
general  terms,  908.    Maitoamvs,  IV.  2. 
VX  Argumentativeness^ 

1.  Argumentative  denial,  good  after  verdict, 
339.    Rivaa,  II.  1. 

2.  Argumentative  denial  of  navigation  at 
unseasonable  times,  339.    Ritbb,  XL  1. 

VU  UupUoi^,  864   BiLLi,!. 


VUL  Repugnancy. 

Negative  of  legal  reversion  in  plaintiff  when 
not  repugnant  in  declaration  by  Ictsor 
against  lessee,  708.    Cotsvakt. 

IX.  Depavtufe. 

1.  Replication  by  lessor  negativing  nsf  le- 
gal reversion  in  him,  when  not  a  depar- 
ture firom  declaration  in  covenant  for 
non-payment  of  sum  in  nature  of  rent,  708. 

COVKXTAHT. 

2.  Regoinder  setting  up  payment,  or  satis- 
iaction,  after  plea  of  Statute  of  lomiia- 
tions,  864.    Bills,  I. 

X.  Time. 

1.  When  a  declaration  shows  subetantiaBy 
that  the  time  for  performing  a  contnMt 
has  elapsed,  811.    Lixitatioit,  I.  1. 

2.  Collected  fh>m  a  subsequent  pleading^ 

811.     LlXITATIOB',  L  1. 

XI.  Notice. 

WbrnX  allegation  of  scienter  not  equivalent 
to  formal  allegation  of  notice,  339.  Ritsb, 
ILL 
Xn.  Judgment  on  the  whole  record. 

When  it  is  that  a  subsequent  pleading  may 
be  resorted  to,  811.    Limitation,  L  1. 

POUCE. 
Metropolitan,  255.    Pooa,  V.  1. 

POOR. 

L  (Sovemment  of:  in  unions. 
To  whom  justices'  ordera  are  to  be  ad- 
dressed, 690.    Post,  X.  1. 
n.  Parish  property:  in  whom  vested. 

Churchwardens  and  overseers,  and  a  oor- 

poration. 

Where  a  tenant  holds  premises  by  die 
service  of  cleaning  the  parish  church,  with- 
out any  pecuniary  render,  such  service  ia  a 
»rent"  for  which  *tan  entry  or  distress" 
may  be  made,  within  the  meaning  of  the 
Ldmitadon  Act,  3  &  4  W.  4,  c.  27,  ss.  1,  8. 

So  the  service  (under  the  like  ciicum- 
stances)  of  ringing  the  church  bell  at  stassd 
hours  from  Michaelmas  to  Christmas. 

Where  hinds  have  been  held  jointly  by 
the  churchwardens  and  overseers  of  a 
parish,  and  by  the  corporation  of  a  borough 
in  which  it  lies,  the  latter  holding  as  trus- 
tees, not  on  any  special  trust  but  for  general 
parochial  purposes,  the  diurohwardens  and 
overseers  maj  bring  ejectment  for  sneh 
lands  as  vested  in  them  by  stat  59  G.  3,  c. 
12,  s.  17.  Dot  dm.  Edney  v.  Benham,  976. 
m.  Overseers:  special,  under  Municipal  Cop- 
poration  Acts. 
Amount  of  borough  rate  that  they  may  lay, 

908.    Mafdakvs,  IV.  2. 
IV.  Rate :  proper^  ratable. 
1.  Port  duties. 

By  slat  14  G.  3,  c.  56,  s.  15,  the  Hull  Obek 
Compaay  were  empowered  and  laqjpiMd 
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ivithin  seren  yean  from  December  3l8t, 
1774,  to  make  a  basin  or  dock  at  Kingsloa- 
upon-HulI,  with  reservoirs,  sluices,  bridges, 
roads,  &c.;  by  s.  18,  certain  lands  of  the 
Crown  were  granted  to  them  for  that  pur- 
pose :  and  s.  42  enacted  that,  in  considera- 
tion of  the  expense  the  company  would  be 
at  in  making  and  keeping  in  repair  such 
dock,  &c^  there  should  be  payable,  from 
and  af\er  December  3l6t,  1774,  to  the  com- 
pany, for  every  ship,  &e.  **  coming  into  or 
going  out  of  the  said  harbour,  basin  or 
docks,  within  the  port  of  Kingston-upon- 
Hull,"  or  unlading  or  putting  on  shore,  or 
lading  or  taking  on  board,  any  of  their 
cargo,  or  any  goods,  within  the  said  port, 
certain  duties  of  tonnage,  (according  to  the 
full  of  the  reach  and  burden,)  to  be  paid 
at  the  time  of  the  ship's  entry  inwards  or 
clearance  outwards ;  or,  in  case  any  ship 
should  not  enter  as  aforesaid,  then,  at  any 
time  before  such  ship  should  proceed  fiom 
the  said  port,  at  the  custom-house  in  the  said 
port 

The  company,  according  to  the  statute, 
made  a  dock  in  the  parish  of  T.  communi- 
cating with  the  harbour  or  river  Hull  and 
the  river  Humber.  The  dock  is  in  their  own 
land,  granted  as  above.  They  have  no 
right  of  property  in  tlie  harbour,  and  occupy 
nothing  on  the  shores  of  the  Humber,  ex- 
cept the  entrance  basin  of  the  dock.  The 
port  of  Hull  (in  the  popular  sense,  adopted 
in  this  case)  includes  the  Humber  to  the 
mid  stream,  and  all  ships  using  the  dock 
pass  through  this  portion  of  the  Humber. 
Some  discharge  and  load  their  cargoes  in 
the  Humber  or  the  harbour,  without  using 
the  dock  or  entering  upon  any  property  of 
the  company:  but  these,  as  well  as  the 
ships  entering  the  dock,  pay  the  tonnage 
duties.  HeUlf  on  appeal  against  a  poor  rate 
for  the  parish  of  T., 

1.  Even  assuming  the  word  « harbour" 
in  s.  42,  was  synonymous  with  <*  port,"  so 
that  the  duties  attached  on  all  ships  enter- 
ing the  port,  whether  they  came  into  the 
dock  or  not,  still  that  the  company  were 
ratable  for  the  duties  on  ^ps  which  ao 
tiially  did  enter  the  dock,  those  duties  being 
profits  of  the  company's  land  in  T^  accru- 
ing there.    But 

2.  That  they  were  not  ratable  in  T.  for 
tke  dock  in  respect  of  duties  which  were 
paid  by  ships  not  entering  or  using  it  JU- 
^na  V.  Bull  Dodc  Company^  2. 

2.  Bridges,  255.   Post,  Y.  1. 
V.  Rate:  persons  ratable. 
1.  Joint  occupiers:  neglect  to  appeal  on 
omission  of  some  of  the  parties  jointly 
liable. 

Commissioners  were  appointed  by  statute 
'  for  building  a  bridge,  the  tolls  to  be  vested 
•la  them,  with  power  «n  oontroct  for  the 


building  and  repahrs,  and  to  oonver  ibt 
tolls  to  the  parties  with  whom  ihey  eon> 
tracted,  charged  with  certain  payments. 
The  conuniNioners  contracted  acoordii^ly 
with  certain  subscribers,  who  agreed  to 
build  and  repair  the  bridge :  and  the  com- 
missionerB  agreed,  when  tlie  bridge  should 
be  built,  to  convey  over  in  perpetuity  all 
the  tolls,  &c.,  to  the  subscribers,  their  exe> 
otttors,  &C.,  to  hold  as  tenants  in  common 
and  not  as  joint  tenants,  or  as  such  subscri- 
bers should  appoint 

The  bridge  being  built,  the  commissioD- 
ers,  by  indenture  reciting  the  contract,  as- 
signed to  the  trustees  in  fee  the  bridge  and 
tolls,  upon  trust  to  i>ermit  and  sufier  the 
subscribers,  dieir  heirs  and  assigns,  to  take 
the  tolls,  and  to  have  the  sole  management 
thereof,  and  to  ap|)oint  receivers,  ^,  on 
condition  that  the  subscribers  should  make 
certain  annual  and  other  payments,  keep 
the  bridge  in  repair,  pay  salaries,  &&,  and 
should,  in  the  last  place,  yearly  for  ever 
share  all  the  residue  of  the  tolls,  &c.  among 
the  subscribers  for  the  time  being  and  their 
respective  heirs  and  assigns,  proportionably 
to  their  several  shares  and  interests,  as  ten- 
ants in  common  and  not  as  joint  tenants 
Proviso,  that,  if  the  trustees,  their  heirs  and 
assigns,  should  adjudge  that  the  subscribers 
had  made  default  in  the  payments,  Ac, 
they  should  not,  during  such  defiiult,  be 
permitted  to  receive  or  solely  manage  the 
tolls,  but  the  trustees  should  receive  and 
manage  the  same,  and  do  whatever  the 
subscribers  were  required  to  do. 

The  subscribers  entered  into  receipt  of 
the  tolls,  which  were  taken,  in  part,  at  a 
toll-house  at  one  end  of  the  bridge,  in  the 
parish  of  Putney.  H.  C.  was  proprietor  of 
a  small  share,  and  was  clerk  to  the  subscri- 
bers, but  was  not  appointed  to  represent 
them  in  any  other  manner ;  nor  was  be  an 
inliabitant  of  Pumey.  In  the  poor  rate  for 
that  parish,  he  and  many  other  persont 
were  assessed  togetlier  as  owners  and  oc> 
cupiers  of  part  of  the  bridge,  which  was 
situate  in  Pumey.  H.  C.  did  not  appeal; 
and,  being  summoned  before  a  justice  of 
one  of  the  metropolitan  police  courts,  dis> 
puted  his  liability,  and  contended  that  some 
persons  were  improperly  inserted  in  die 
assessment,  and  (as  the  fact  was)  that  some 
proprietors  were  omitted.  The  justice  de* 
clined  issuing  a  distress  Mrarrant 

This  Court  granted  a  mandamus,  calliiig 
upon  the  justice  to  issue  such  warrant 

Bddf  by  Lord  DiirxAir,  C.  J.,  and  Patib- 
■oir,  J.,  that  H.  C.  might  be  distrained  upon 
for  the  rate,  and  must  obtain  eonfributian  as 
he  could  from  the  other  subscribers. 

By  WiLLiAxs  and  Wiobtxav,  Js^  dm 
H.  C.  was  at  ail  events  liable  for  some  por> 
tion  of  the  rate,  and,  not  having  appeiiod, 
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ooold  not  now  contend  that  he  wu  rated 
fi)r  too  much,  or  that  other  peraonB  were  im- 
properly joined  with  him  as  subscribers,  or 
omitted. 

In  the  written  notice  of  a  rate,  published 
by  the  parish  officers  and  proved  before  the 
justice,  it  was  stated  that  the  rate  had  been 
allowed  "  by  one  of  her  Majesty's  justices 
of  the  peace,  acting  within  the  metropolitan 
district,  pursuant  to  the  statute,"  &o. 

Hdd,  that,  if  this  did  not  sufficiently  show 
that  the  magistrate  was  one  of  those  au- 
thorized  by  stat  2  &  3  Vict  c.  71,  s.  14,  to 
peribam  the  functions  of  two  justices,  the 
notice  of  allowance  was  not  therefore  void; 
Stat  17  6. 2,  c.  3,  s.  1,  requiring  publication 
of  the  rate  only,  and  not  of  the  allowance. 
Hegina  v.  Pctynler,  255. 
2.  G>ntribution   amongst    persons    jointly 

ratable,  255.    Ante,  1. 
3^  Trustee  or  cestui  que  trust,  255.  Ante,  1. 
VL  Rate:  formalities. 

1.  Allowance,  not  part  of  the  mte,  255. 
Ante,  V.  1. 

2.  Publication :  required  of  rate,  not  of  al- 
lowance,  255.    Ante,  V.  1. 

VII.  Appeal  against  rate :  costs. 

1.  How  taxed,  459.    Post,  VIII.  1. 

2.  Effect  of  irregularity  in  taxation,  450. 
Post,  vin.  1. 

3.  See  also  appeal  against  order  of  removal, 
Post,  XXXVn— XLIL 

VIIL  Appeal  against  rate :  indictment  for  not 
paying  costs. 
1.  Evidence. 

An  order  of  Quarter  Sessions,  on  dis- 
missal of  an  appeal  against  a  poor  rate,  that 
the  appellant  shall  pay  costs  *<  immediately 
upon  service  of  this  order  or  a  true  copy 
thereof"  is  valid ;  for  the  order  is  a  judg- 
ment  of  the  sessions,  and  therefore  service 
of  the  original,  or  production  of  it  on  ser- 
vice of  a  copy,  cannot  be  required. 

On  indictment  for  disobeying  such  order, 
veith  an  averment  that  a  true  copy  of  the 
order  was  served  on  defendants,  and  they 
had  notice  of  the  said  order  and  of  the  con- 
tents thereof^  the  prosecutors  produced  in 
court  the  minute-book  of  Quarter  Sessions  in 
which  the  order  was  entered,  and  a  copy 
of  the  order,  on  parchment,  which  was  an 
authentic  extract  of  the  minutes ;  and  they 
offered  parol  evidence  that  a  true  copy  of 
the  order  was  served  on  the  defendants, 
and  the  contents  of  the  parchment  at  the 
same  time  read  over  to  thentL  Hdd^  that 
(whether  the  parchment  was  an  original  or 
not)  parol  evidence  as  to  the  copy  served 
was  admissible  without  notice  to  the  de- 
fendants  to  produce  the  copy  itself:  for  the 
ofajject  of  the  evidence  was  only  to  prove 
notice  of  the  order,  which  notice  the  copy 
was;  and  therefore  notice  to  produce  it  was 
onneoeesary. 

TOL.  vn.  77 


The  order  for  costs  was  made  at  flfst 
without  stating  the  amount,  which  Mras  left 
to  be  ascertained  by  the  clerk  of  the  peace: 
the  justices  then  adjourned ;  the  costs  were 
taxed,  and  the  amount  verbally  reported  by 
the  clerk  of  the  peace  at  the  adjourned  sit- 
ting, which  was  not  attended  by  all  the 
magistrates  originally  present  Tlie  order 
was  there  finally  drawn  up,  with  the 
amount  of  costs  as  taxed.  * 

Quaere,  by  CoLxainex,  J.,  whether  the 
justices,  at  ihe  adjourned  sitting,  had  juris- 
diction to  secUe  the  costs.  But,  evidence 
having  been  given,  on  the  trial  of  the  in- 
dictment, that  both  appellants  and  respond- 
ents had  an  opportunity  of  attending  the 
taxation,  and  knew  of  the  procee<Ungs  at 
the  a4Joumed  sessions,  and  took  no  objec- 
tion: 

Hddf  on  motion,  after  verdict  of  Guilty, 
for  a  new  trial  or  to  enter  a  verdict  for  de- 
fendants, that  the  irregularity,  if  any,  was 
no  ground  for  disturbing  the  verdict  i2e- 
gina  V.  Mortlodc,  459. 
2.  Notice  to  produce,  when  not  necessary, 

459.    Ante,  1. 

IX.  Rate :  enforcement  by  distress. 

1.  Where  party  over-rated  has  omitted  to 
appeal,  255.    Ante,  V.  1. 

2.  Against  one  of  several  joint  occupiers 
some  of  whom  are  omitted  from  the  rate, 
255.    Ante,  V.  1. 

3.  Against  one,  on  smnmons  to  many  as  on 
joint  obligation,  255.    Ante,  V.  1. 

4.  Mandamus  to  issue  warrant,  255.  Ante, 
V.  1. 

X.  Relief:  elsewhere  than  in  workhouse. 

1.  Justices'  order :  necessity  of  summons. 
An  order  of  justices  under  stat  4  &  5  W. 

4,  c.  76,  8.  27,  for  relieving  a  pauper  else- 
where than  in  the  workhouse,  cannot  be 
made  without  summoning  the  parties  who 
'  will  be  burdened  by  such  order  to  show 
cause  why  it  should  not  be  made. 

Where  such  relief  is  to  be  given  in  a 
parish  forming  part  of  a  union,  ^luere,  whe* 
ther  the  order  should  be  addressed  to  the 
overseers  or  to  the  guardians. 

Queerty  also,  whether,  in  the  case  of  such 
a  parish,  the  order  sufficientiy  shows  juris- 
diction, under  sect  27,  if  the  justices  only 
describe  themselves  as  "two  of  her  Ma- 
jesty's justices  of  the  peace,  acting  in  and 
for  the  county  of  A.,  and  usually  acting  at 
B.,  within  the  district  of  the  C.  poor  law 
tmion,''  (in  which  the  parish  lies,)  (*in  the 
said  county."    Bigma  v.  Totna  {/mem,  690. 

2.  Justices'  order,  to  whom  to  be  addressed, 
690.    Ante,  1. 

3.  Justices' Older,  showing  jurisdiction,  680. 
Ante,  1. 

XI.  Removal:  inhabitanoy. 

1.  Insufficient  aUegatioa  in  order,  516w  Fta^ 
XLUI 
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3.  Allegation  of;  sufficient  witfaoat  alleging 

intention  to  settle. 

An  order  of  justices,  removing  a  pauper 
from  parish  B.  to  parish  P.,  both  in  die 
county  of  M^  recited  a  complaint  by  the 
parish  officers  of  B.  that  the  pauper  « in- 
truded and  came  into  the  said  parish  of  B., 
and  hath  actually  become  chargeable  to, 
.  and  is  now  inhabiting  in,  the  same  parish :" 
and  it  adjudged  **the  same  to  be  true." 
Hdd,  that  the  order  showed  jurisdiction, 
-  though  it  did  not  state  that  the  pauper  had 
oome  into  the  parish  with  intent  to  settle, 
as  required  under  stat  13  &  14  C.  2,  c.  12, 
8.  1 ;  inasmuch  as  stat.  35  G.  3,  c.  101,  s.  1, 
gives  a  new  power  of  removing  paupers 
inhabiting  and  actually  chargeable,  without 
reference  to  the  purpose  with  which  the 
pauper  inhabits. 

llie  order  appeared  to  be  made  by,  and 
upon  complaint  before  « two  of  her  Ma- 
jesty's justices  of  the  peace  acting  in  and  for 
the  county  of  M. ;"  and  it  contained  no  fhr- 
ther  statement  of  the  place  where  it  was 
made,  except  *<M..  to  wit"  in  the  margin. 
Htid^  that  it  sufficiently  appeared  that  the 
complaint  and  order  were  made  in  M. 

The  order  directed  the  parish  officers  of 
R  to  remove  the  pauper  "  on  sight  hereof." 
Htld^  not  invalid  on  that  account 

Hddf  also,  that  it  sufficiently  appeared 
that  the  justices  were  justices  of  the  county 
ofM.  /?cgtfiav.a.Patt2Cow»tfGart2m,533. 
XII.  Removal:  chargeability. 

1.  New  chargeability,  387.  Post,  XXXV.  1. 

2.  Sufficient  allegation  of;  387,  596.  Post, 
XVI.  6.  XXXV.  1. 

3.  Notice  of,  520.    Post,  XXXVI.  1. 

4.  Order  bad  for  not  showing  complaint  of, 
529.   Post,  XXXIV.  5. 

Xm.  Removal :  child  within  age  of  nurture. 
Though  not  named  in  the  order,  520.   Post, 
XXXVI.  1. 

XIV.  Removal:  complaint 

1.  Must  appear  to  be  made  within  the  ju- 
risdiction, 520,  533.  Ante,  XL  2.  Post, 
XXXVL  1. 

2.  Must  appear  to  allege  chargeability,  529. 
Port,  XXXIV.  5. 

XV.  Removal :  proceedings  before  justices. 
1.  Production  of  documents,  how  to  be  pro- 
cured :  not  by  justices*  summons. 

The  summons  of  a  justice,  requiring  a 
party  possessed  of  documents  to  attend  as 
a  wimess  and  produce  such  documents  on 
the  hearing  of  an  application  lor  an  order 
of  removal,  is  not  equivalent  to  a  subpoena 
duces  tecum;  and  secondary  evidence  is 
not  admissible  on  proof  that  such  summons 
has  been  served  and  disobeyed. 

So  hddf  where  the  person  served  was  an 

overseer  of  the  parish  to  which  it  was  pro- 

'  pased  to  remove,  and  the  summons  (headed 

I     •SommoDf  to  witneas**)  was  addiaasad  to 


tfM  ovarsaert,  requiring  them  to  pmluee  Ae 
nrte-boc^cs.    R$i^  v.  Ort€m^  12a 

2.  Prodnction  of  doonments,  under  erown 
office  subpcBna. 

On  an  application  befbre  magistraiEs  in 
petty  sessions  for  an  order  to  remove  a  pau- 
per to  parish  A.,  where  it  is  sought  to  diov 
a  settlement  by  rating,  a  subpcena  ad  testi- 
ficandum and  a  subpcena  duces  tecum  ntaj 
issue  fnm  the  Crown  Office  to  the  parish 
officer  of  A.,  commanding  him  to  attend 
tiie  examination  at  petty  sessions,  give  evi- 
dence, and  produce  the  parish  rate-books; 
and,  if  he  disobeys,  this  Court  will  grant  an 
attachment 

Whether,  on  attending  with  the  booki, 
he  is  bound  to  submit  them  to  examination, 
quart,    Regma  v.  Gremawaif,  126. 

3.  Distinction  between  producing  and  sub- 
mitting to  examination,  126.    Ante,  2. 

4.  Evidence  of  search  fbr  documents,  what 
sufficient  to  let  in  secondary  evidenoe. 
On  examination  before  removing  magis- 

tmtes,  it  was  deposed,  in  atdei  to  let  in 
secondary  evidence  of  an  indenture  of  ap- 
prenticedilp,  (not  parochial,)  that  £.  had 
possession  of  it  aflerthe  apprentice's  death, 
and  had  stated,  in  answer  to  inquiiy,  that 
she,  D.,  had  given  it  to  S.,  the  master  rf  a 
work-house  in  which  D.  was  an  innate ; 
that  S.  was  dead,  and  S.'s  widow  had 
stated,  in  answer  to  inquiry,  that  she  had 
searched  S.*s  papers,  but  could  not  find  &e 
indenture,  and  had  given  up  all  the  parish 
papers  to  an  assistant  overseer :  it  was  fur- 
ther deposed  that  the  said  assistant  over- 
seer stated,  in  answer  to  inquiry,  that  he 
had  examined  the  papers,  but  cUd  not  nv 
collect  seeing  fiie  indenture,  and  had  band- 
ed over  the  papers  to  another  assistans 
overseer:  and  it  was  proved  that  this  last 
had  searched  the  papers,  but  could  not  find 
the  indenture :  that  the  master  and  matitni 
of  a  workhouse,  in  which  D.  (aAer  the  io- 
quiry  first  stated)  had  died,  stated  that  no 
papers  were  found  in  D.*s  possession  at  her 
death :  that  the  widow  of  the  solicitor  who 
prepared  the  indenture  stated  that  her  hii»> 
band's  papers  were  in  possession  of  P.: 
and  that  the  said  papers  in  P.'s  possesaion 
were  teaiohed,  but  the  indenture  could  not 
be  found. 

On  this  proof,  the  magistrates  received 
the  secondary  evidence. 

On  appeal,  proof  was  given  as  above, 
and  also  direct  proof  of  the  seaxdi  of  the 
papers  by  S.'s  widow. 

On  dus  proof  the  sessions  received  the 
secondary  evidenoe. 

Hdd:  1.  That  the  magistrates  and  ses- 
ttons  were  to  judge  for  themselves  whether 
the  proof  of  bont  fide  search  was 
tory,  and  that  this  Court  would  not 
their  ooodusion  withont  aeeias  ^"^  it  *** 
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one  iK'hicli  they  ooald  not  legitimately  oome 

ID. 

2.  That  the  conclusion  here  appeared 
legitimate  in  each  ca«e|  and  could  not  be 
impeached  as  deriyed  in  part  from  hearsay 
eyidence.    Megina  v.  Kemhoortht  642. 
XVL  Settlement:  derivatiTe. 

1.  Obtained  by  father  after  son  attained  his 
majority:  presumption  as  to  emancipa- 
tion. 

A  pauper  was  removed  to  parish  A.  on 
examinations  which  showed  that  he  had 
gained  no  settlement  in  his  own  right,  and 
that  when  the  pauper  was  twenty<«eTen 
years  old  his  lather  had  received  relief  from 
parish  A.,  while  resident  elsewhere. 

Htld  sufficient,  for  that  emancipation  was 
not  to  be  presumed. 

Although  it  was  not  stated  that  the  pou- 
per,  at  the  time  in  question,  was  resident 
with  his  father  or  formed  part  of  his  fiunily. 
Rigitia  y.  UdkihaU^  158. 

2.  Where  father  removed  by  former  order 
unappealed  against,  549.    Post,  XXHL  1. 

3.  Maternal,  bad,  when  it  appears  by  the 
examinations  that  there  is  a  paternal 
settlement  not  ascertained,  560.  Fbst, 
XXV.  2. 

4.  Allegation    of  non-emancipation,    574. 

Post,  xxxvni.  2. 

5.  Legitimacy :  when  it  sufficiently  appears 
on  examinations. 

Paupers  were  removed  to  the  settlement 
of  6.  Bb  as  their  father,  on  an  examination 
stating  that  6.  B.  died  on  May  1st,  1843, 
■nd  his  wife  the  previous  day,  leaving  eight 
children,  some  of  whom  were  the  paupers; 
and  that  the  said  cliildren  were  residing 
with  their  said  parents,  6.  B.  and  his  said 
wife,  until  their  deaths  as  aforesaid.  On 
appeal,  and  objection  taken  that  the  exami- 
nation did  not  show  that  tlje  paupers  were 
legitimate,  and  therefore  did  not  warrant 
the  order  of  removal,  the  sessions  decided 
in  favour  of  the  appeal,  sulgeot  to  the  opi- 
nion of  this  Court  on  the  question,  whether 
or  not  the  objection  was  fatal. 

Hdd^  that  the  legitimacy  appeared  suffi- 
ciently to  warrant  the  order  of  removal. 
Order  of  sessions  quashed. 

finnMe,  per  Lord  DairxAir,  C.  J.,  that,  if 
the  question  submitted  had  been,  whether 
or  not  the  examination  gave  the  appellants 
sufficient  materials  for  inquiry,  this  Court 
would  not  have  interfered  with  the  decision 
at  sessions. 

That  paupers  are  «  receiving  relief  from," 
and  ">  actually  chargeable  to^'*  a  township 
which  they  inhabit,  is  a  sufficient  averment 
of  chargeability.    lUg^  v.  7o<2iy,  596. 
Xyn.  Settlement:  by  birth. 

Time  of  birth  of  bastard  when  not  suffi- 

oiently  alleged  in  examinationa. 

In  an  examination  touohing  the  settle- 


ment of  a  bastaid  child,  (not  shown  to  have 
gained  any  settlement  since  the  birth,)  a 
statement  that  such  child  was  bom  <*  in  or 
about  1833''  is  not  aofficiently  precise, 
since,  under  sect  71  of  stat  4  &  5  W.  4,  e. 
76,  it  may  be  material  that  the  birth  should 
have  Uken  place  before  August  14th,  1834; 
and  the  words  **in  or  about*'  do  not  ex- 
clude the  supposition  that  the  child  may 
have  been  bom  later. 

It  is  not  necessary  that  an  order  of  jus- 
tices should  be  sealed  with  wax.  An  im* 
pression  made  in  ink  with  a  wooden  block, 
in  the  usual  place  of  a  seal,  is  sufficient, 
when  the  document  purports  to  be  given 
under  the  hands  and  seals  of  the  justices, 
and  is  in  fact  signed  and  delivered  by 
them.  Rigina  v.  A.  Pand^  Covent  Garden^ 
232. 
XYIII.  Settlement :  by  hiring  and  service. 

1.  Time  of  hiring  when  not  sufficientiy  al- 
leged in  examinations. 

A  statement  in  an  examination,  that  the 
pauper,  win  or  about  the  year  1832,"  was 
hired  as  a  yearly  servant,  is  insufficient, 
inasmuch  as  the  hiring  might  have  taken 
place  after  August  14th,  1833,  and  the 
year's  service  under  it  consequently  have 
not  been  completed  before  August  14th, 
1834,  and  so  no  setUement  have  been  ao* 
quired,  by  stat.  4  &  5  W.  4,  c.  76,  s.  65. 

A  statement  that  the  pauper  « being  then 
unmarried,  and  having  no  child  or  child- 
ren," was  hired  by  S.  as  a  yearly  servant, 
and  served  him  under  such  yearly  hiring 
for  four  years  and  more,  and  lived  and 
lodged  in  the  appellant  parish  » for  more 
than  fbrty  days  next  preceding  the  termi- 
nation of  the  said  service,  was  held  insuffi 
cient,  inasmuch  as  the  language  imported 
several  yearly  hirings,  and  it  was  not  stated 
that,  at  the  time  of  the  last  hiring,  the  pau- 
per was  unmarried  and  without  child  or 
children.  Begina  v.  A.  Jhmt,  WutmintUr, 
241. 

2.  Time  of  being  tmmarried  and  without 
child  or  children,  when  not  sufficientiy 
alleged  in  examinations,  241.    Ante,  1. 

XIX  Settiement :  by  apprenticeship. 
Search  for  lost  indenture,  sufficient  evidence 

of,  642.    Ante,  XV.  4. 

XX  Settiement  by  estate. 
Adnunistrator :  what  shows  letters  of  ad- 
ministration   to    have    been    produced 
before    removing    justices,    245.    Pos^ 
XXVIIL2. 

XXL  Settiement  by  renting  a  tenement 
Distinctness  of  tenement,  how  to  be  shown 
in     ground    of    appeal,    225.      Fm^ 

xxxvin.  L 

XXIL  Settlementbypsgrment  of  rates. 

1.  Produotion  of  rate,  how  compelled,  120L 
126.    Ante,  XV.  1,  2. 

2.  Whether  parish  officer  bound  to  0nb- 
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Toit  mte-book  to  examination,  126.  Ante, 
XV.  2. 
3.  Nature  of  tenement  how  to  be  stated  in 
ground  of  appeal,  225.  Post,  XXXYIII.  1. 
XXIII.  Settlement:  pzoof  by  former  order 
confirmed,  or  unappealed  against 

1.  Former  order  for  removal  of  fa^er. 
An  order  of  removal  was  made  on  an 

examination  which  showed  that  the  pauper 
never  acquired  a  settlement  for  himselfj 
but  was  emancipated  in  1823:  that  his 
&ther  was  apprentice  in  L.  in  1790,  and 
was  removed  to  L.  under  an  order  of  re- 
moval in  1838,  against  which  L.  had  not 
appealed,  but  had  subsequently  maintained 
the  father;  tlie  examinations  did  not  set 
forth  the  circumstances  of  the  apprentice- 
ship so  as  to  prove  that  the  father  acquired 
a  settlement  in  L.  thereby,  but  they  showed 
that  the  fkther  never  gained  a  settlement 
after  &e  apprenticeship. 

Hdd^  that  the  order,  unappealed  against, 
for  the  removal  of  the  father,  was  conclu- 
sive evidence  of  the  setdement  of  the  son. 
JZ^gina  V.  BrigkththmilUm^  540. 

2.  See  also  Post,  XXXIX. 

3.  And  also  880.    Hi«hwat,  UL  2. 
XXIY .  Em  mi  nations :  formal  parts. 

What  signature  of  justices  sufficient,  555. 
Post,  XXXIV.  2. 
XXV.  Examinations:  generally. 

1.  Not  vitiated  by  containing  some  inad- 
missible evidence,  642.    Ante,  XV.  4. 

2.  Bad,  where  they  show  only  a  maternal 
settlement  and  the  existence  of  some  pa- 
ternal settlement  not  ascertained. 
Pauper  was  removed  on  examinations 

showing  a  maiden  settlement  of  his  mother 
by  residence,  while  unemancipated,  with 
her  father  who  rented  a  tenement,  No.  3, 
Hotbath  street,  in  the  parish  of  St  James, 
Bath.  They  further  stated  that  the  pauperis 
&ther  took  a  house,  **  being  No.  8,  Hotbath 
street  aforesaid,"  of  the  yearly  value  of  102., 
and  was  legally  settled  upon,  occupied,  and 
resided  in,  the  same,  from  March,  1819, 
for  one  year  and  a-half. 

HM:  That  "Hotbath  street  aforesaid" 
could  not  be  taken  to  mean  *<  Hotbath  street 
in  the  parish  of  St  James,"  and  therefore 
that  the  Other's  settlement  was  not  properly 
ascertained. 

That  the  respondents  could  not  avail 
themselves  of  &e  mother^s  settlement,  be- 
cause it  appeared  that  &e  fiither  had  a  set- 
tlement which  ought  to  have  been  inquired 
into. 

And  that  the  order  was  properly  quashed 
at  sessions  on  these  defects  in  the  examina- 
tions, pointed  out  in  grounds  of  appeal. 

The  Court  will  presume  that  a  place  in 
England  is  parochial,  if  nothing  to  the  oon- 
trary  appears.  Rtg^  ▼.  8t.  Morgant^  Wai- 
OTHMtfr,  569. 


XXVI.  Examinations :  negative  allegatioot. 

1.  General  negative  when  sufficient,  574,  n. 

Pos^  xxxvm.  2. 

2.  Order  of  removal:  examinations.  Need 
not  negative  what  will  not  be  presumed, 
158.    Ante,  XVL  1. 

XXVIL  Examinations:  removability. 

1.  Inhabitancy  sufficiently  shown,  533. 
Ante,  XL  2. 

2.  Chargeability   sufficiently   shown,  387, 

595.  Ante,  XVI.  5.    Post,  XXXV.  1. 
XXVni.  Examinations:  documents  and  their 

contents. 

1.  Bad  for  not  shoviring  sufficient  proof  of 
rating,  120.    Ante,  XV.  1. 

2.  Production  of  essential  documents  how 
shown. 

On  application  to  justices  for  an  order  of 
removal,  the  settlement  alleged  wss  an  in- 
terest in  land  acquired  by  the  pauper  as 
administrator.  The  examination  stated 
this  interest,  and  the  grant  of  the  letters  of 
administration,  with  names  and  dates;  and, 
together  Math  the  examination,  there  were 
sent  to  the  appellant  parish  copies  of  letters 
of  administration  corresponding  in  names 
and  dates  with  the  letters  described  in  tbe 
examination :  but  the  examination  did  not 
expressly  show  that  any  letters  of  adminis- 
tration were  produced  before  the  justices, 
nor  was  any  ix>tice  given  to  the  appellants 
of  their  having  been  produced. 

Heldj  that  the  examinations  wera  not,  on 
that  ground,  insufficient;  for  that  it  must  be 
assumed  that  the  lettera  sent  to  the  appel- 
lant parish  were  before  the  justices.  Bigma 
V.  St,  Jituu,  WiutminiUrt  245. 

3.  Sufficient  search  for  lost  document,  642. 
Ante,  XV.  4. 

XXIX.  Examinations:  time. 

1.  Time  must  be  alleged  with  sufficient 
ccrtainQr  to  exclude  the  supposition  of 
the  settlement  not  having  been  gained, 
232.    Ante,XVU. 

2.  Time  of  birth  of  ba8tard,232.  Ante,XVIL 

3.  Event  alleged  to  have  occurred  «  aboat"^ 
a  certain  time,  232.    Ante,  XVH. 

4.  Time  of  hiring  not  sufficiently  alleged, 
241.    Ante,  XVm.  1. 

5.  Time  of  being  unmarried  and  without 
child  or  children  not  sufficiently  alleged, 
241.    Ante,XVIIL.l. 

XXX.  Examinations:  place. 

1.  « H.  street  aforesaid"  does  ix>t  include 
'the  whole  previous  local  description  of 
it,  569.    Ante,  XXV.  2. 

2.  Presumption  of  a  place  in  England  be- 
ing parochial,  569.    Ante,  XXV.  2. 

XXXL  Examiiuitions :    with    reference    to 
children. 

1.  Allegation  of  non-emancipation,  574,  n. 

Pos^xxxvm.2. 

2.  Sufficient  allegations  to  show  legitiniacy, 

596.  Ante,  XVL  5. 
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XXXXL    Examinations:  etTect  of  particular 
words  in. 

1.  "About," 232, 241.  Ante, XVn.  XV1II.1. 

2.  "Aforesaid"  not  incorporating  whole  pre- 
vious description,  569.    Ante,  XXV.  2. 

XXXnL  Examinations :  decision  of  sessions. 

1.  Sessions  the  sole  judges  of  the  sufficiency 
of  the  information. 

An  examination  touching  settlement 
stated  a  marriage  to  have  taken  place  in 
the  church  of  B,  Among  the  grounds  of 
appeal  it  was  alleged  that  the  examination 
nvas  defective,  because  there  were  two 
churches  of  B.;  and,  this  appearing,  in  evi- 
dence, to  be  so,  the  sessions  refused  to  hear 
the  respondents,  but  stated  the  facts  for  the 
opinion  of  this  Court,  not  submitting  any 
particular  question. 

Order  affirmed,  the  decision  being  on  a 
point  of  which  the  sessions  were  the  sole 
judges.     Begina  v.  Bakewell,  601,  n. 

2.  When  Q.  B.  will  not  interfere  with  the 
decision  of  the  sessions,  596.  Ante, 
XVI.  5. 

3.  Consequence  of  discharge  for  insuffi- 
ciency, 587,  593.    Post,  XXXIX. 

XXXIV.  Order  of  removal:  formalities  and 
form. 

1.  Sealing:  what  sufficient,  232.  Ante, 
XVIL 

2.  Signing :  what  sufficient 

An  order  of  removal  piurported  to  be 
made  by  two  justices  for  the  jurisdiction, 
but  did  not  set  forth  their  names  in  full ;  in 
signing  tlie  order,  one  justice  abbreviated 
his  Christian  name,  the  other  denoted  his 
Christian  name  by  an  initial  only. 

The  examination  on  which  the  order 
was  made  purported  by  its  caption  to  have 
been  taken  by  two  justices  for  the  jurisdic- 
tion ;  and  the  jurat  was  "  Sworn  before  us 
tlie  said  justices,"  and  was  signed  in  the 
same  manner  as  the  order. 

Hddy  in  each  case,  tlmt  the  signatures 
were  sufficient  JUgina  v.  Worthenbury^ 
555. 

3.  Defective  allegation  of  inhabitancy,  516. 
Post,  XLIII. 

4.  Not  showing  complaint  within  jurisdic- 
tion, 520.     Post,  XXXVL  1. 

5.  Not  showing  complaint  of  chargeability. 
An  order  of  removal  recited  a  complaint 

by  the  parish  officers  that  the  pauper  had 
come  into  the  parish,  endeavouring  to  settle 
there  contrary  to  law;  and  adjudicated  that 
he  had  become  chf^rgeable  to  the  parish. 

Held  bad,  because  the  complaint,  as  re- 
cited, did  not  aver  chargeability,  and  there- 
fore the  order  showed  no  jurisdiction.     JZe- 
gina  V.  St,  Giles  in  tfu  FiiUU,  529. 
9.  Showing   complaint   and   order  made 

within  the  jurisdiction,  533.  Ante,  XI.  2. 
7.  Order  to  remove  «  on  sight  hereof;"  533. 

Ante,  XI.  2. 


XXXV.  Stamtory  copies  of  order  and  exami- 
nations. 

1.  Order  quashed  for  the  not  sending  copy 

of  order :  not  conclusive  as  to  merits. 

A  pauper  Mras  removed,  and  copies  of 
the  order,  examinations,  &c.,  sent  to  the 
parish  to  which  she  was  removed :  but  the 
copy  of  the  order  of  removal  did  not  con- 
tain the  signatures  of  the  removing  justices. 
On  this  objection,  the  order  of  removal  was 
quashed  on  appeal,  subject  to  a  case.  The 
respondents,  however,  took  no  step  to  brin^ 
the  case  up.   ^ 

Afterwards  the  pauper  became  again 
chargeable,  having  obtained  no  fresh  set- 
tlement 

Held^  that  she  might  (even  before  the 
time  for  obtaining  a  certiorari  to  bring  up 
the  order  of  sessions  expired)  be  removed 
to  the   same  parish  as  before:  for  that, 

1.  The  former  order  was  not  conclusive  as 
to  the  merits;  and,  2.  Not  proceeding  with 
die  case  granted  on  the  first  appeal  did  not 
preclude  her  removal  on  a  new  charge- 
ability. 

The  pauper,  in  her  examination,  stated : 
"  I  am  unable  to  maintain  myself,  and  am 
now  residing  in,  and  receiving  relief  from, 
and  am  actually  chargeable  to,"  the  appel- 
lant parbh. 

Heldf  sufficient  evidence  of  chargeability. 
JUgina  V.  Great  Bolton,  387. 

2.  What  may  be  inferred  from  the  copies  of 
the  examinations,  245.   Ante,  XXVIII.  2. 

XXXVI.  Statutory  notice  of  chargeability. 

1.  Form :  mother,  and  child  witliin  age  of 

nurture. 

If  a  female  pauper  and  her  child  within 
the  age  of  nurture  be  removed  by  order  of 
justices,  QiMEfie,  whether  such  order  can  be 
enforced,  if  the  notice  of  chargeability  does 
not  mention  the  child  as  chargeable,  and  in 
reciting  the  order  made  for  removal  of  the 
mother,  does  not  show  that  the  child  is 
therein  named. 

SemhU,  per  Lord  DsirMAir,  C.  J.,  Pim- 
soir  and  Colbbidbs,  Js.,  that,  although  the 
order  named  the  mother  only,  the  parish  to 
which  the  removal  is  made  must  neverthe- 
less receive  die  child,  if  within  the  age  of 
nurture,  and  brought  with  the  mother. 

In  a  notice  of  chargeability  the  words 
"  has  become  chargeable"  are  equivalent  to 
**  is  chargeable."     Per  Lord  Dsitmait,  C.  J. 

An  order  of  removal,  having  the  marginal 
venue  ^  Borough  of  K.,"  and  commencing 
**upon  the  complaint  of  the  churchwardens," 
&c.  «  unto  us  G.  C.  and  T.  F.,"  « l)eing  two 
of  her  Majesty's  justices  of  the  peace  for 
the  said  borough  of  K.,"  does  not  suindently 
show  that  tlie  justices  heard  the  complaint 
within  the  jurisdiction.  The  complaint 
should  appear  to  have  been  heard  by  jus- 
tices *<  in  and  for;'  &c.  Begina  v.  Stockton^  52a 

3F 
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2.  Wiio  must  be  nanied  in,  520.     Ante,  1. 
XXXVII.  Appeal  against  order  of  removal,  to 
what  sessions. 

1.  Against  suspended  order :  next  practica- 
ble sessions. 

Appellants  against  an  order  of  removal 
served  on  respondents  an  order  of  sessions 
quashing  the  order  of  removal.  The  order 
of  sessions  appeared  by  the  caption,  to  be 
made  at  sessions  holden  before  R,  J.,  M., 
and  other  tlioir  associates,  justices  assigned, 
&c.  in  the  county.  Tlie  respondents  ob- 
tained a  rule  nisi  for  a  certiorari  on  affida- 
vit of  notice  to  B.  and  J.,  the  affidavit  stat- 
ing tliat  B.  and  J.  were  two  of  the  justices 
present  at  the  sessions,  and  two  of  the 
same  justices  whose  names  appeared  in  the 
caption.  The  notice  was  signed,  *<  A.  &  H., 
attorneys  for  the  inhabitants  of  the  said  pa- 
rish of  S."  (the  respondent  parish) ;  and 
another  of  the  affidavits  on  which  the  rule 
was  obtained  stated  that  A.  and  11,  "  were 
retained  and  employed  by  and  on  behalf 
of  the  inhabitants  of  the  pari:»h  of  S.  in  the 
prosecuting  and  conducting  an  appeal,*' £rc. 
(describing  the  respondents  and  the  order 
of  removal.) 

Held  sufficient  evidence  of  service  upon 
and  by  the  proper  parties,  under  stat.  13  G. 

2,  c.  18,  8.  5,  in  default  of  evidence  to  the 
contrary. 

The  affidavits  showed  tliat  the  order  of 
removal  was  made  and  suspended  on  the 
20th  July,  and  tliat  the  suspension  had 
never  been  taken  off;  that  the  order  M'as 
served  on  the  appellants  on  the  7th  August ; 
that  the  appellants,  on  14th  October,  served 
on  respondents  a  notice,  dated  6tli  Septem- 
ber, stating  tlio  intention  of  appellants,  at 
the  next  sessions,  to  enter  and  try  an  appeal 
against  the  order  of  removal,  in  which 
notice  was  incorporated  a  statement  of 
grounds  of  appeal ;  that  by  the  practice  of 
the  sessions  eight  days'  notice  of  trial  was 
required;  tliat  the  next  quarter  sessions 
were  held  17th  October;  that  no  appeal 
was  then  prosecuted,  or  entered  and  re- 
spited, B8  one  of  the  deponents,  respond- 
ents* attorney,  had  been  inibrmed  and  verily 
believed ;  that  the  respondents  did  not  at- 
tend at  the  October  sessions,  nor  at  the  fol- 
lowing Epiphany  sessions,  and  heard  no- 
thing more  of  the  appeal  until  15th  February 
following,  when  a  document,  purporting  to 
be  a  copy  of  an  order,  made  on  appeal  at 
tlie  Epiphany  sessior^s  held  on  4  th  January, 
for  quashing  the  order  of  removal,  was  sent 
to  respondents  by  the  vestry-clerk  of  the 
appellant  parish.  A  rule  for  quashing  the 
order  of  sessions  having  been  obtained  on 
these  affidavits,  and  no  affidavits  being 
filed  in  answer ; 

Heldj  that  the  October  sessions  were  the 
next  practicable  sessions  after  the  order  of 


removal,  and  that,  if  the  appeal  was  not 
entered  and  respited  at  those  sessions,  the 
next  Epiphany  sessions  bad  no  jurisdiction 
to  entertain  it. 

Held,  also,  by  Lord  Dmmmax,  C.  J.,  Wiir 
XJAXS  and  Wiohtxak,  Js.,  that  the  tfato* 
ment  of  the  respondents*  attorney  in  the 
negative,  ^  as  he  had  been  informed  and 
believed,"  remaining  unanswered  by  the 
opposite  party,  sliowed  sufficiently  that  the 
appeal  had  not  been  entered  and  respited 
at  the  October  sessions :  dubitante  Patti- 
sow,  J. 

HeUy  also,  that  the  respondents  were  ag- 
grieved by  the  order  of  sessions,  and  that 
this  Court  was  bound  to  interfere  on  their 
behal£    Begma  v.  SrvenoaJb,  136. 

2.  Consequence  of  omission  to  enter  and 
respite,  136.    Ante,  1. 

3.  Evidence  of  omission  to  enter  and  res> 
pite,  136.    Ante,  1. 

XXXVIII.  Appeal  against  order  of  lemovtl: 
statement  of  grounds  of  appeaL 

1.  Ground  setting  up  substantive  settlement 
must  bring  it  within  the  words  of  the 
statute. 

A  statement  of  grounds  of  appeal  against 
an  order  of  removal,  alleging  a  settlement 
acquired  by  paying  parochial  rates  for  a 
tenement  consisting  of  houses  since  the 
passing  of  stat  6  G.  4,  c.  57,  must  aver  thai 
the  tenement  was  **  separate  and  disiincL'^ 
JUgina  Y.  R^ton,  225. 

2.  Allegation  of  non-emancipation. 
Grounds  of  appeal  against  an  order  of 

removal  stated  a  settlement  acquired  by  the 
pauper's  grandfather,  and  that,  after  the 
acquisition  of  that  settlement,  the  father  was 
an  unemancipaied  member  of  the  grandA- 
tlier*8  &mily ;  and  that  neither  the  pauper 
nor  his  father  had  gained  any  settlement  io 
their  own  right 

Held  sufficient,  without  enumerating  and 
negativing  the  modes  in  which  the  pauper  s 
father  might  have  been  emancipated.  Rh 
gina  v.  RoSkweU,  574,  n. 

3.  General  negative,  when  sufficieni,  574, 
n.    Ante,  2. 

4.  See  also  the  decisions  on  examinations, 
Ante,  XXVL— XXXIIL 

XXXIX.  Appeal  against  order  of  removal: 
estoppel  by  former  order  quashed  pn  ap> 
peal. 

1.  Not  from  pendency  of  case,  where  re- 
spondents have  abandoned  it,  387.  Ante, 
XXXV.  1. 

2.  Not  where  the  quashing  was  because  a 
copy  of  the  former  order  had  not  been 
sent,  387.    Ante,  XXXV.  1. 

3.  Where  the  former  order  of  sessions  di» 
posed  of  the  substantial  question. 

The  sessions,  on  appeal,  quaked  an  or 
der  of  removal  from  P.  to  L.,  founded  on 
examinations  which  stated  a  settlenoent  hf 
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-  ranting  aad  occupying  a  house  in  L.  for  one 
yeu  Rt  221  a  year,  and  being  assessed  to 
the  poor  rate  in  L.,  which  the  party  had 
paid  as  the  occupier  of  the  said  house,  dur- 
ing his  occupation.  The  ground  of  appeal 
was,  that  the  examination  was  defective  as 
not  stating  in  what  year  or  years  the  party 
rented  and  occupied ;  or  that  the  house  was 
rented  by  him  in  h^  or  occupied,  under  a 
yearly  hiring  and  the  rent  to  the  amount  of 
lOL  actually  paid  for  one  whole  year  at 
the  least,  or  that  such  house  was  actually 
occupied  under  a  yearly  hiring  by  him,  and 
the  rent.  Sec.  paid  by  him  for  the  same,  or 
that  he  had  been  assessed  to  the  poor  rate 
and  paid  the  same  in  respect  of  such  house 
for  one  year.  The  order  of  sessions  stated  the 
order  of  removal  to  be  quashed  on  the  ground 
of  the  **  examination"  "  disclosing  no  settle- 
ment on  the  face  thereof^  and  the  appellants 
haviug  given  notice  thereof  in  their  grounds 
of  appeal." 

liie  X)auper  being  removed  again  from 
P.  to  L.,  it  was  stated,  and  relied  upon,  as  a 
ground  of  appeal,  that  the  examinations  did 
not  show  any  settlement  acquired  since 
the  above  order  of  sessions ;  and  in  fact  no 
new  settlement  appeared.  The  sessions, 
however,  confirmed  the  new  order  of  re- 
moval, subject  to  a  case,  stating  all  the  cir- 
cumstances of  the  former  decision,  and  sub- 
mitting, as  the  question  for  this  Court,  whe- 
ther or  not  the  former  order  of  sessions  was 
conclusive. 

Hdd,  that  this  Court,  being  enabled  by 
the  case  stated  to  see  that  the  former  order 
of  sessions  had  disposed  of  the  substantial 
question,  might  pronounce  that  order  con- 
clusive, though  the  sessions,  by  tlieir  last 
order,  had  decided  the  contrary.  And  the 
latter  order  was  quashed.  Regina  v.  St. 
Mary,  Lambeth^  5S7. 

4.  Where  former  order  of  removal  dis- 
charged "for  insuiTicicncy  of  examina- 
tion." 

Appellants  against  an  order  of  removal 
objected,  in  their  groimds  of  appeal,  that  the 
examination  did  not  properly  show  the  re- 
sidence necessary  to  the  acquiring  a  settle- 
ment, and  that  other  specified  facts  were 
insufficiently  alleged ;  they  also  denied  the 
scalement  At  the  sessions  this  order  was, 
xcn  motion  of  the  said  respondents,  set 
aside  for  insufficiency  of  examination.'' 
Afterwards  the  respondents  again  removed 
the  paupers  to  the  appellant  township  on 
on  examination  disclosing  substantially  the 
sarae  grounds  of  settlement  as  before. 

Held,  on  appeal  against  the  second  order 

of  removal,  that  the  first  order  of  sessions 

wrre  conclusive  between  the  parties  on  the 

pdnx  of  settlement    Regina  v.  EUel,  593. 

XL.  Appeal  against  order  of  removal '«evi- 

•     «*enoe. 


1.  Of  search,  so  as  to  let  in  secondary  evi- 
dence of  contents  of  lost  indenture,  642. 
Ante,  XV.  4. 

2.  Hearsay,  admissible,  as  part  of  evidence 
of  search,  642.    Ante,  XV.  4. 

XLI.  Appeal  against  order  of  removal :  spe- 
cial case. 

1.  Abandonment  of  before  expiration  of 
time  for  suing  out  certiorari,  387.  Ante, 
XXXV.  1. 

2.  Finding  by  sessions,  when  disregarded, 
587.    Ante,  XXXIX.  3. 

3.  Decision  of  sessions  as  to  the  particu- 
larity not  interfered  with,  596, 601.  Ante, 

XVI.  5.  xxxin.  1. 

4.  Decisions  of  sessions  not  interfered  with 
if  they  could  legitimately  come  to  it,  642. 
Ante,  XV.  4. 

XLII.  Appeal  against  order  of  removal :  cer- 
tiorari. 

1.  Signature  of  notice  by  attorney,  136. 
Ante,  XXXVII.  1. 

2.  Notice  served  primfi  facie  on  right  jus- 
tices, 136.    Ante,  XXXVII.  1. 

3.  Order  of  sessions  quashed  on  certiorari, 
because  made  widiout  entry  and  respite  at 
previous  sessions,  130.   Ante,  XXXVII.  1. 

4.  Affidavits  as  to  belief,  when  sufficient 
to  transfer  burden  of  prooij  136.  Ante, 
XXXVII.  1. 

XLIII.  Removal  of  order  by  certiorari  inde- 
pendently of  appeaL 
Before  expiration  of  time  to  appeal. 

An  order  of  removal,  made  18th  Janu- 
ary, purported  to  be  fouuded  upon  a  com- 
plaint that  the  paupera  •'have  lately  in- 
truded and  come  into  the  said  parish  of  G., 
and  have  become  actually  chargeable  to  the 
same,*'  and  directed  them  to  be  removed  to 
R  The  first  practicable  sessions  for  an  ap- 
peal were  held  on  1 1th  April,  and  were 
adjourned  to  Odi  May.  No  appeal  was  en- 
tered at  the  sessions  in  April ;  but,  accord- 
ing to  the  practice  of  that  court,  an  appeal 
entereil  at  the  adjourned  sitting  in  May 
would  be  in  time.  The  overseers  of  & 
moved  for  a  certiorari  on  the  25th  ApriL 
//cW, 

That  although  the  dme  for  appealing  had 
not  expired,  the  overseers  of  B.  might  ob- 
tain a  certiorari ;  and  that  the  order  was 
bail,  as  being  founded  on  a  complaint  which 
did  not  sufficiently  Bllege  that  the  paupers 
had  come  to  inhabit  in  G.  Btgma  v.  Wil- 
lots,  516. 

XLIV.  Bastard. 

1.  Birth  setdement:  allegation  of  biith 
*«  about"  1833,  insufficient,  232.  Ante, 
XVIL 

2.  Order  of  filiation :  must  appear  to  be  on 
application  by  proper  party. 

An  order  of  filiation,  under  stat.  4  &  5 
W.  4,  c.  76,  s.  72,  and  2  &  3  Vict.  c.  86,  ssl 
1,  3,  stated  that  the  application  for  the  or- 
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der  was  made  by  the  overseers  of  a  town- 
ship, but  did  not  show  tliat  the  township 
was  not  included  in  a  union  and  had  no 
guardians : 

Held,  on  motion  by  the  putative  father  to 
quash  the  order,  wliich  had  been  brought 
up  by  certiorari,  that  the  order  was  bad,  as 
not  showing  that  the  overseers  were  the 
proper  parties  to  make  the  application.  Be- 
gir.u  v.  D.  Smith,  543. 

PORT. 
Ratability  of  dues,  2.    Poob,  IV.  1. 

POSSESSION. 

I.  Reduction  into,  8G4.    Bills,  I. 

II.  Of  materials  suspected  to  be  purloined  or 
embezzled,  317.     Statute,  XXVIIL 

POSSIBILITY. 

Necessity  of  performing  that  which  is  neces- 
sary to  render  performance  by  the  other 
party  possible,  190.  East  Ikdia  Cok- 
PAHT,  I. 

POSTEA. 

Production  of  in  court  of  error,  782.  Cohspi- 
KACT,  I.  1. 

POST-OFFICK 

Evidence  of  sending  letter  by. 

Delivery  to  postman,  846.    Lzttbb. 

POWER. 

Defective  execution. 

Particulars  of  alleged  defects,  686.    Ejxct- 

xxht,  ni.  2. 

PRACTICE. 

Affidavit,  Amxkdxxkt,  Appxarancx,  At- 
torney, Certioraki,  CoxxiTxxirr,  Coir- 
txmft.  Costs,  Distress,  Distrhtoab, 
Ejectment,  Error,  Evidence,  Execu- 
tion, FsioNSD  Issue,  Habeas  Corpus,  br- 
PRIBONXSNT ,  Interpleader,  Irregulari- 
ty, Judge,  Judgment,  Mandamus,  No- 
tice, Objection,  Particulars,  Record, 
Reoulje  Gsneraleb,  Reply,  Scirx  Fa- 
cias, Service,  Sheriff,  Stay  of  Proceed- 
ings, Summons,  Warrant  of  Attorney, 
Witness,  Writ. 

PREBEND. 

L  Right  to  profits  during  vacancies. 

Stat  28  H.  8,  c.  11,  s.  3,  enacts  that  the 
tithes,  fruits,  &c.,  emoluments,  &0.,  «  and  all 
odier  whatsoever  revenues,  casualties  or 
profits,  certain  and  uncertain,  affeiing  or 
belonging  to  any"  "prebend,"  &0.,  « grow- 
ing, rising,  or  coming,  during  the  time  of 
vacation  of  the  same,"  shall  belong  to  the 
person  next  presented,  towards  the  pay- 
.  mont  of  the  first  fruits  to  the  Crown. 


Stat.  5  &  6  W.  4,  c.  60,  reciting  diBt  tba 
King  had  issued  a  oommission  of  inqnixj 
into  ecclesiastical  matters,  and  had  «gnjfi<^ 
his  intention  to  defer  nomination  to  any 
prebend,  &c.,  till  the  commissioners  bad 
considered  the  circumstances  connected 
therewith,  enacted,  (sect  1,)  that,  where 
any  prebend,  &c.,  in  the  patronage  of  his 
Majesty,  should  during  the  existence  of  the 
commission  become  vacant,  all  profits  and 
emoluments  which  had  arisen  or  accrued, 
and  should  arise  and  accrue,  from  every 
such  vacant  prebend,  &c.,  whether  from 
lands,  &c.,  to  the  same  belonging,  or  from 
rents,  &c.,  dividends,  or  emoluments  be- 
longing to  any  chapter,  &C.,  of  whkh  the 
prebendary,  &c.,  last  in  possession  was  a 
member,  should  be  paid  to  the  treasurer  of 
Queen  Anne's  bounty,  who  (sect  2)  should 
keep  an  account  thereof^  and  "retain  the 
balance  in  his  hands  until  he  sluill  be  other- 
wise ordered  by  competent  matkorily"  But 
that  nothing  in  the  act  should  prevent  the 
King  from  appointing  a  successor  to  any 
prebend,  &c.,  which  had  or  should  become 
vacant,  in  case  he*  should  think  proper. 

Afierwards  a  prebend  in  the  gift  of  tho 
Crown  became  vacant 

During  the  vacancy,  stat  6  &  7  W.  4,  c. 
67,  enacted  that  no  appointment  should  be 
made  to  any  prebend,  &c.,  (describing  a 
class  comprehending  the  prebend  in  qae»* 
tion.) 

Stat  1  &  2  Vict  c.  108,  enactetl  that  the 
statute  last  mentioned  should  not  be  goch 
strued  to  prevent  the  Crown  from  appoint- 
ing R.  to  any  prebend  then  vacant 

Afterwards,  R.  was  appointed  to  the  pre- 
bend in  question. 

After  such  appointment,  stat  3  &  4  Vict 
c.  113,  repealed  stats.  5  &  6  W.  4,  c.  SO,  and 
6  &  7  W.  4,  c.  67,  and  enacted  that  the  tiea 
sureT  should  pay  to  the  commissioners  (the 
CQmmission  being  still  in  force)  all  moneys 
remaining  in  his  hands. 

Heldf  by  the  Court  of  Queen's  Bench,  that 
R.  was  entitled  to  recover  from  tlie  trea- 
surer all  moneys  arising  from  profits  of  the 
prebend,  comprehended  in  stat  28  H.  8,  c. 
11,  s.  3,  which  had  come  to  the  treasurers 
hands  between  the  occurrence  of  the  va- 
cancy and  the  appoinonent  of  R,  and  which 
R.  had  demanded  of  the  treasurer  before 
the  passuig  of  stat  3  &  4  Vict  c.  113.   But 

Held,  by  the  Court  of  Exchequer  Cham- 
ber, 

That,  on  a  special  verdict,  filnding  ditt 
certain  moneys  claimed  by  R.  of  the  trea- 
surer were  in  the  treasurer's  hands  at  die 
time  of  the  appointment,  being  the  **net 
profits"  of  the  prebend  for  the  period  since 
the  vacancy,  it  did  not  appear  that  «oet 
profits"  were  oompr<)hend6d  in  the  descrip- 
tion of  «  all "  «  whatsoever  re  venues,  casual' 
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tiefl  or  profits,  certkin  foid  tmoert&ln,'*  Ac^ 
in  Stat  28  R.  8,  e.  11,  s.  34:  ibr  that  this 
statute  would  not  comprehend  a  share  in 
the  aggregate  property  of  the  chapter^  but 
<<net  profits"  might  have  that /neaning: 
and  that,  upon  such  interpretation  of  the 
verdict,  R.  would  have  no  claim.  Ript&n  ▼. 
Jibagtofi,  84. 

n.  Distinction  between  the  separate  property 
of  the  stall  and  its  share  in  the  aggregate 
property  of  the  chapter,  84.    Ante,  1. 

IIL  How  afiected  by  the  acts  concerning  ec- 
clesiastical dignities  and  revenues,  84. 
Ante,  L 

PRESUMPTION. 

L  What  shall  be  presumed. 

1.  That  a  place  in  England  is  parochia], 
560.    Pooa,XXV.2. 

2.  Notice  of  what  is  palpable  or  notorioos, 
406.    CauBCH-aATx,  I. 

3.  Assent,  in  absence  of  legal  dissent,  406. 
CavmcH-aATE,  L 

4.  From   copy  being   sent,   245.     Poom, 
XXVIIL2. 

5.  Identity  of  person,  245.  Poom,XXyin.d. 

6.  Of  legitimacy,  596.    Pooa,  XYI.  5. 

7.  Whether  of  grand  jurors  being  men  of 
the  county,  582.    JtmaMiar,  YIIL  3. 

IL  What  shall  not  be  presumed. 

1.  Dissolution  of  marriage,  700.    Eaaom, 
VIIL 

2.  As  to  emancipation,  158.   Poom,  XTL 1. 

PRINCIPAL  AND  AGENT. 
AexiTT. 

PRINCIPAL  AND  DEPUTY. 
CoBoirxm.    Dxtutt. 

PRIORTTY. 

L  Between  execution  crediton,  491.    Ba»k- 

avrr,  IV.  3. 
IL  Between  execution  credilor  and  assignee, 

491.    BAirapvPT,  IT.  3. 

PRISONER. 

L  Habeas  corpus  to  bring  him  beibre  coroner, 

653.    Coaoirxa,  IIL  1. 
U.  See  IvFKisoirxiaT. 

PRIVILEGED  COMBfUNICATION. 

SLAVDXm.      LiBXL. 

PROCESiS. 
Abuse  o£,  187.    Habxas  Cearus,  IV.  1. 

PROCLAMATION. 
Bsrversal  of  outlawry  for  want  d,  216.    Our- 

XAWBT. 

PRODUCTION. 

Of  documents,  how  contpelled,    120,  126. 
FooB,  XV.  1,  2. 

VOL.  VII.  78 


PRQFTTS. 

L  Of  vacant  prebend,  84.    Pbxbbbb,  L 

U.  Of  land:  future  crops,  850.  Assieniirr,! 

PROHIBmON. 
Page  406.    Cbubcb-batb,  L 


Page  1. 


PROMOTIONS. 
PROPERTY. 


In  goods. 

I.  Present  conveyance,  850.    AssienxvT,  L 

U.  Assignment  of  fUturo  goods,  850.  Asneir- 

XXBT,  L 


PUBUC  COMPANY. 


COXFABT. 


PUBLIC  WORXa 

Liability  of  commissioners  for  negligence  of 
contractor,  960.    NxeuexBox,  L 

PUBLICATION. 
Of  rate,  255.    Poom,  V.  1. 

PUNISHMENT. 

I.  Error  for  awarding  smaller  term  of  trans- 
portation than  authorized,  582.  Jin»exxBT, 
VIIL  3. 

n.  Statutory,  of  oflfence  at  common  law,  250. 
Ltdictxbbt,  HL  3. 


QUALIFICATION. 

L  Payment   of  lates,  as  essential  to^  908. 

Mabdaxus,  IV.  2. 
n.  General  denial  of.  in  rotum  to  mandamus, 

908.    Mabdaxvs,  IV.  2. 

QUASHING  OF  WRIT. 

t.  Of  error,  289.    Ebbob,  H.  1. 

H.  Of  habeas  corpus,  984.    Jxbsxt,  L 

QUEEN  ANNE'S  BOUNTY. 

Moneys  in  hands  of  treasurer  under  the  acts 
concerning  ecclesiastical  dignities  and  reve- 
nues, 84.    Pbbbxbd,  L 

QUEEN'S  BENCH. 

Jurisdiction. 
Over  indictments  romoved  from  Central 
Criminal  Court,  274.    Coitbt,  H.  1. 


RAILWAY. 

L  Things  done  in  pursuance  of  the  act 

1.  What  is  a  thing  done  in  pursuance  of  a 
railway  act,  824.    Likitatiox,  IV.  1. 

2.  When  it  is  considered  «>  be  done,  824. 

LlttTATIOV,  IV.  1. 

3f2 
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XL  Unial  limitation  clauM,  824.  LxxitatioVi 
IV.  1. 

RATES. 
L  Payment  oil 
A»  essential  to  qualification,  908.    Mav- 
DAMU8,  IV.  2. 
n.  BOKOUOH-BATX.      PoOB,  IV.  IX. 

READY  MONEY  TRANSACTION. 
Page  739.    PATXurr,  IV.  1. 

REBELUON. 
Writ  of;  187.    Habias  CoBrvs,  IV. 

REOTAL. 

L  Of  complaint,  in  order  of  removal,  520, 529. 

PooB,  XXXIV.  5.  XXXVI.  1. 
n.  Estoppel  by,  708.    Cotbvavt. 

RECOGNISANCE. 

When  not  essential  to  give  jurisdiction  to  Cen- 
tral Criminal  Court,  274.    Coubt,  II.  1. 

RECORD. 
L  Controyerting. 

On  certiorari :  i>y  showing  want  of  jurisdio 
tion,  136.    PooB,  XXXVIL  1. 
IL  Of  conviction  on  indictment,  582.    Jvdo- 

XXBT,  VIII.  3. 
m.  What  is  the  proper  record  to  prove  a 
sentence  pronounced  at  N.  P.,  782.    Cob- 

■PIBACT,  I.  1. 

rV.  How  made  conformable  to  fitct    Kmg  v. 
SimmotuUj  292,  n. 

REDDENDUM. 
L  When  doubtful  whether  it  is  a  reservation, 

708.      COVXBABT. 

XL  See  Rbbt. 

RE-DEMISE. 
DsmtB. 

REDUCTION. 
Into  poeaession,  of  wife's  promissory  note,  864. 

RE-ENTRY. 
From  what  time  it  determines  term,  620. 

EVIGTIOB,  L 

REFERENCR 
Abbitbatiob. 

REFUSAL. 
L  To  make   a  church-iate,  406.    Cbvbch- 

BATB,  I. 

n.  Must  be  taken  with  reference  to  demand, 
199.    East  Ibbia  Comfabt,  L 

REGISTRY. 
Of  deeds. 

Under  stat  7  Ann.  c.  20,  the  register  of 
Middlesex  is  bound  to  registar  the  memo- 


rial of  a  deed,  thoufl^  the  body  of  such  me- 
morial is  lithographed,  if  it  be  properly 
stamped  and  executed.  Rigma  v.  IfiiUlh 
aae,  RtgitUn  of,  156. 

REGULA  GENERALE& 

T.  T.  7  Vict  Directions  to  taxing  cffioers; 
taxation  on  lower  scale,  189.    Cimtb,  L 

REJOINDER. 

Of  payment,  or  other  satisfaction,  is  a  depart- 
ure from  plea  of  Statate  of  Limitations,  864. 
Bills,! 

RELATION. 
Of  eviction  to  time  of  forfeiture,  620.    Evic- 

TIOB,  L 

RELIEF. 
Of  the  poor.    Pooa. 

RENT. 

L  What  service  may  be. 

1.  Cleaning  the  paridi  chnroh,  976.  PoeB,IL 

2.  Ringing  tlie  church  bell,  97G.    Poqb,  H. 
n.  Reserved  payable  to  a  smnger  Id  the  lease, 

708.      COVBITABT. 

REPAIR. 

I.  Before  acticni  brought,  634.    Casb,  IL 
n.  Evidence  explanatory  of^  730.   HieawAT, 

IV.  2. 

REPEAL. 
Misdescription   of  statute,   317.     Statoti, 

xxvra. 

REPLICATION. 
L  De  iqjuriA. 

1.  When  bad. 

To  assumpsit  for  woik  and  labour,  de- 
fendant pleaded  that  the  plaintiff  was  an 
attorney  of  Q.  B.,  and  that  the  work  was 
done  by  him  in  that  character  «ince  slat  6 
&  7  Vict.  c.  73,  and  that  no  bill  had  been 
delivered  or  sent,  according  to  the  statute, 
before  action  brought 

Replication,  de  ii^urii. 

Hdd,  bad,  on  special  demurrer.     Summ 

V.  Uo^  402. 

2.  To  plea  alleging  interest  in  land. 
Tre^MMs  for  breaking  and  entering  plain- 
tiff's house.  Plea,  a  justification  by  defond- 
ant,  as  acting  in  aid  of  a  constable  to  whom 
a  warrant  had  been  issued  to  give  posses- 
sion to  plaintiff's  landlord.  P.,  under  stat 
1  &  2  Vict.  c.  74.  The  plea  stated  the  boM> 
ing  of  plaintiff  under  P.  and  the  terms,  that 
the  reversion  in  fee  was  in  P.,  ixrtice  to  quit, 
P.'s  right  to  possession,  plaintiff's  refusal  to 
quit,  notice  by  P.  of  his  intention  to  proceed 
under  the  act,  P.'s  application  to  the  jits' 
tioes,  his  complaint,  plaintiff's  non-appear* 
anoe,  P.*8  proof  to  the  juidoes  of  the 
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of  his  notice  and  complaint,  and  of  his  right 
to  possession ;  and  the  issuing  of  the  war- 
rant by  the  justices.  Replication,  de  i^jurid. 
Held  good,  on  special  demurrer;  for  that 
all  the  above  fkcts  necessary  to  constitute 
the  jurisdiction  might  be  traversed  in  that 
Ibrm,  even  assuming  that  sect  5  does  not 
protect  persons  other  than  peace-officers  and 
not  named  in  the  warrant,  acting  in  aid  of 
the  constables,  and  would,  therefore,  not 
limit  the  effect  of  the  traverse.  As  to  which 
assumption,  Quart,  Ednumdi  v.  A'lm^gw, 
558. 

3.  To  plea  justifying  trespass  in  assistance 
of  constable,  558.    Ante,  2. 
n.  Departure. 

Negative  of  legal  reversion  in  plaintiff  is 
not  a  departure  firom  a  declaration  show- 
ing him  to  have  only  equitable  title,  708. 

C^VIlTAVT. 

REPLT. 

Right  of. 
On  objection  to  return  to  habeas  corpus, 
984.    JxRSBT,  L 

REPUGNANCE. 
In  pleading,  708.    Covbvaitt. 

RESERVATION. 
Plages  708, 076.  Cotbitavt.  Poob,  IL  Rxst. 

RESIDENCE. 

L  Service  at 

1 .  How  to  be  described  in  an  affidavit,  284. 

DlBTKI2r«»A8,  L 

2.  When  sufficient,  154.     Appsal,  IL 

IL  Of  pauper  in  removing  parish.   Poob,  XL 

RESOLUTION. 

L  Of  board  of  commissioners. 

As  evidence  of  a  contract  by  them,  060. 
NasLisBircB,  I. 
IL  Of  vestry  meeting,  406.    Chubch-batb,  L 

RESTRAINT. 

What  amo'nts  to  imprisonment,  742.   Impbi- 
■oirxBirT,  L  1. 

RETURN. 

L  In  what  court,  where  writ  issued  by  single 

judge  in  vacation,  084.    Jbbbbt,  L 
II.  See  Habxas  Cobpits.    MABSAXva. 

REVENUE. 

L  Duties  are  not  imposed  by  mipUoatioD,  486. 

Stamp,  V. 
IL  Stamp  duties.    Stamp. 

REVERSAL. 
Ebbob.    Outulwbt. 


REVERSION. 

I.  Legal  or  equitable,  708.    Cotxbabt. 

II.  Stage  at  which  the  existence  of  a  legal  le 
version  is  to  be  denied,  708.    Cotxbabt. 

REVERSIONER. 

Case  by,  634.    Casx,  II.  661.  Abbitbatiob, 
VIILL 

RIVER. 
L  Navigable. 

1.  Extent   of   public    right   of   jiaasage: 

grounding  till  tide  serves^ 

In  a  declaration  on  the  case  ibr  iqjuring 
plaintiff^s  oyster  beds  in  a  river  by  impro- 
per navigation  of  defendants  vessel,  aver- 
ments—That plaintifls  were  lawfully  pos- 
sessed of  oyster  beds  situate  in  the  river 
and  covered  with  water;  that  defendant 
was  possessed  of  a  ship  of  a  certain  size 
and  draught  then  navigating  the  said  river 
under  the  management  of  defendant's  ser- 
vants; that  the  tide  ebbed  and  flowed  in 
that  part  of  the  river ;  and  that,  at  certain 
periods  and  states  of  the  tide  there,  the 
depth  of  water  covering  the  said  o3rster  beds 
was  insufficient  to  float  the  said  ship,  ">  a» 
the  dtftndant  and  ku  taii  tervtmU  be/art  and 
at  thi  tmt  of  the  commuting^*  &c.  **ukU 
kneur'^ — are  not  equivalent,  after  verdict,  to 
a  formal  allegation  of  notice  to  defendant 
that  the  oyster  beds  existed  and  were  liable 
to  be  injured  by  attempting  to  pass  over 
them  at  the  times  mentioned. 

To  a  count  alleging  that  plaintifis  were 
possessed  of  oyster  beds  in  a  part  of  the 
river,  and  defendant  of  a  vessel  thereon, 
and  that  he  navigated  the  vessel  over  the 
said  part  so  negligently  and  at  such  unsea- 
sonable and  improper  times  and  states  of 
the  tide  that  she  struck  the  bottom  of  the 
said  part  of  the  river  and  injured  the  oyster 
beds;  defendant  pleaded:  That  the  said 
part  of  the  said  river,  before  and  at  the 
time  when,  &c.,  was  open  to  the  sea,  and 
within  the  flux  and  reflux  of  the  tide,  and 
was  a  public  navigable  river  and  the 
Queen's  highway  for  all  her  subjects,  with 
their  ships  and  vessels,  *^to  navigaii,  tail, 
patt  and  repatt  in,  tipon,  thnmgK,  aotr  and 
along  tht  tamt  and  all  partt  thertof  every 
year  and  at  all  times  of  the  year,  and  at  att 
timtt  and  ttatet  of  the  tidt^^^  at  their  free  will, 
&C.  Hdd,  after  verdict,  a  sufficient  plea  in 
denial  of  having  navigated  at  unseasonable 
and  improper  times ;  though  it  might  have 
been  bad  on  special  demurrer;  as  argu- 
mentative. The  liberty  of  passage  on  a 
publio  navigable  river  is  not  suspended 
when  the  tide  is  too  low  for  vessels  to  float 
The  public  right  in  this  respect  includes  all 
such  lights  as,  with  relation  to  the  ciioum- 
stanoes  of  each  river,  are  neoessary  for  the 
convenient  passage  of  veneU  aloog  tht 
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channel.  It  \b  Aereibre  no  excess,  if  a  ves- 
sel which  cannot  teach  her  place  of  desti- 
natioa  in  a  single  tide  remains  agxound  till 
the  tide  serves;  although,  by  custom  or 
agreement,  a  fine  may  be  payable  to  the 
lord  of  the  qoil  for  such  grounding. 

If  properly  (as  oysters)  be  placed  in  the 
channel  of  a  public  navigable  river  so  as  to 
create  a  public  nuisance,  a  person  navi- 
gating  is  not  justified  in  damaging  such 
pxoperty  by  running  his  vessel  against  it,  if 
be  has  room  to  pass  without  so  doing ;  for 
an  individual  cannot  abate  a  nuisance  if  he 
is  no  otherwise  injured  by  it  than  as  one  of 
the  public.  And,  therefore,  the  ikct  that 
such  property  was  a  nuisance  is  no  excuse 
for  running  upon  it  negligently. 

A  corporation,  which  had  an  immemo- 
rial right  to  the  oyster  fishery  in  a  navigable 
river,  to  be  managed  by  certain  fimction- 
aries  and  courts  of  the  corporation,  became, 
in  1740,  by  the  ouster  of  several  of  its 
members,  unable  to  continue  itself^  or  to 
cany  on  the  management  of  the  fishery. 
In  1763.  the  corporation  was  re-incorpo- 
rated by  charter,  under  the  old  name,  and 
the  charter  ratified,  confirmed  and  restored 
to  it  all  fisheries,  &e. 

Bdd  that,  there  having  been  no  actual 
dissolution,  the  fishery  had  never  come  to 
the  Crown,  and  would  therefore  be  in  the 
corporation  as  it  existed  under  the  new 
charter. 

Whether,  if  the  fishery  had  come  to  the 
Crown,  it  could  (after  Magna  Charta)  have 
been  regranted  by  charter,  q%uare. 

The  corporation,  by  a  written  document, 
purporting  to  be  an  order  of  a  court  of  the 
corporation  held  for  the  conservancy  of  the 
fishery,  granted  a  license  to  certain  dredger- 
men  to  dredge  and  take  the  oysters  during 
the  oyster  season.  Hdd^  that  this  did  not 
operate  as  a  demise  of  ihe  fishery,  putting 
the  corporation  out  of  possession.  CoMoifcr, 
Jfoyor,  ifc.  V.  Brooke^  330. 
fi.  Nuisance  by  placing  oytiten  in  channel, 

339.     Ante,  1. 
3.  Negligence  in  running  against  property 

where  it  is  a    public    nuisance,    339. 

Ante,  1. 
IL  Navigable :  fishery  in. 

1.  Title  of  a  corporation  to,  339.  Ante,  L  1. 

2.  What  license  to  use  does  not  operate  as 
a  demise,  339.    Ante,  L  I. 

in.  Navigable:  pleading. 

1.  Allegation  of  notice,  339.    Ante,  L  1. 
0.  Denial  of  unseasonable  navigation,  339. 
Ante,  L  I. 

RULE  OF  CODRT. 

I.  What  it  proves. 
As  evidenoe  of  leforenoe  to  aibitimtion,  79. 

AaBITBATlOV,  L 1. 

U.  See  Baeoui  Gas; 


8ALE. 
Ybvbom. 

SATISFACTION. 

Rejoinder  setting  up,  is  a  departure  firom  pka 
of  Statute  of  Limitationfl,  864.    Btus,! 

SCIRE  FACIAS. 

Proceedings  when  rtayed. 
Because  writ  sued  oat  agvinst  good  fluth, 
112.    EsBem,! 

SEAL. 

Ink  impressions,  when  sufiScient,  232.   Peea, 

xvn. 

SEARCH. 
For  lost  document,  642.   Poom,  XV.  4. 

SEIZURE. 
What  is,  491.    Bavkbuft,  IY.  3. 

SENTENCE. 

L  Proper  proof  of:  postea,  how  broofl^t  be- 
fore court  of  error,  782.    Cojtsfikact,  L  1. 
n.  What  punishment 

1.  Imprisonment,  782.    CoxsnmACT,  L  1. 

2.  Transportation  for  too  short  a  term,  583. 

JUDGHXBT,  VUL  3. 

ni.  Of  foreign  court 
When  it  sufficiently  appears  by  return  to 
Habeas  Corpus,  984.    Jxbixt,  L 

SERVICE. 

I.  By  way  of  rent 

Reservation  of;  976.    Poob,  IL 
IL  Of  process  and  notices. 

1.  At  dwelling-house,  when  sufilcieot,  154 
Apfxal,  III.  2. 

2.  At  residence,  how  to  be  described,  284. 

DiSTBIVSAS,  L 

3.  Personal,  what  must  be  diown  in  affida- 
vit    Crtifti  V.  jaromi,  286. 


SESSIONS. 

FiBSTXT :  Quarter  Sessions. 
L  Constitution  of  court 

1.  Consequence  of  change  in  course  of  pro* 
ceedings,  459.    PboB,  VJH.  1. 

2.  Omission  to  object,  459.    Poob,  VHL  1. 

3.  Prima  facie  evidence  of  certain  justices 
being  those  by  and  before  whom  an  or- 
der is  made,  136.    PeoB,  XXXVO.  1. 

H.  A4joQmment 

1.  Befoce  difierent  justioes,  459.  Pipes, 
VHL  1. 

2.  Whether  a4joumed  sesstoos  can  fix 
amount  of  costs  ordered  at  original  pet> 
sions,  459.    PoeB,  VHL  1. 

HL  Jurisdiction. 

1.  When  it  vests  in  en  appeal,  136.  PeeB, 
XXXVILl. 

2.  Ptesumption  as  to  proceedings  at  Qnaiter 
156     Pees,  JOUCVn.  L 
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IV.  Next  practioBble. 

What  are,  136.    Poob.  XXXVIL  1. 

V.  Entry  and  ie»pite.  

When  necessary,  136.  Poob,XXXVIL  1. 

VI.  Proceedings  at.  ' 
Borden  ofproofas  to,  136.  Poob,  XXXVILl. 

Vn.  Order  of. 

1.  How  &r  it  may  be  oontrorerted  on  cer- 
tiorari, 136.    Poob,  XXXVIL  1. 

2.  Whenagrievanoe,136.  PooB,XXXVn.l. 

3.  When  not  enforced  by  oommitment  oat 
of  sessions,  169.    Pxacb. 

Vin.  Costs. 

1.  Taxation  at  sessions,  459.  Poob,  YilL  1. 

2.  Consequence  of  change  in  constitution 
of  court,  459.    Poob,  VIIL  1. 

3.  Irregularity  in  taxation,  459.  Poob, 
VIILl. 

4.  Indictment  for  non-payment,  459.  Poob, 

vm.  1. 

SxcoiTDLT :  other  sessiona 
DC.  Special :  for  the  highways.    Showing  ju- 
risdiction on  Ace  of  order,  890.    Hiob  wat, 

m.  1. 

X.  Petty. 

1.  Production  of  docmnents,  how  compell- 
ed, 120,  126.    PooB,  XV. 

2.  See  JusTiCB  of  thb  fbacb. 

SET-OFF. 

Distinction  between  set-off  and  part  payment, 
479.     Limitation,  III. 

SHARES. 
Sale  oC,  27.    Vbtdobs,  HL  1. 

SHAREHOLDEB. 

Enfinoement  of  rate  against  on^  of  icTeral, 
255.     Poob,  V.  I. 

SHEIUFF. 

I.  Concurrent  writs. 

1.  Duty  as  to  concurrent  writs  of  fl.  ft.,  491. 
Baitkbuft,  IV.  3. 

2.  Where  first  fi.  fa  is  under  a  warrant  of 
attorney  avoided  by  bankruptcy,  491. 
Bavkbvft,  IV.  3. 

3.  Effect  of  his  possession  under  several 
writs,  491.    Babkbuft,  IV.  3. 

H.  Commitment  to  custody  of  by  court  of 
equi^,  187.    Habbas  Cobfus,  IV.  1. 

SHIPPING. 

NASnOATIOV.     RiTBB.     PiMT. 

SIGNATURE. 

L  By  deputy,  Ibnn  of;  165.    Cobobbb,  L 
n.  Sufficiency  oC,  where  die  Christian  lAma 
is  indicated  only  by  an  initial  or  other  a]> 
breviation,  555.    Poob,  XXXIV.  3. 

SLANDER. 
L  Against  member  of  a  flmu 


1.  Special   and  geoersl    damage:  abate 
ment 

Declaration  stated  that  plaintiff  was  a 
banker  in  partnership  with  A.  and  B.,  and 
that  the  defendant  &lsely  and  maliciously 
spoke  words  of  plaintiff,  and  of  him  in  his 
said  tzade,  imputiiig  to  him  insolvency :  by 
means  whereof  plaintiff  was  injured  in  his 
good  name,and  divers  persons  believed  him 
to  be  indigent,  and  refhsed  to  deal  with 
him  in  his  said  trade ;  and  one  C.  with- 
drew his  account  from  fiie  bank  of  plaintiff 
and  his  said  partners. 

Plea  in  abatement :  that  plaintiff  carried 
on  the  said  business  jointly  and  undivid- 
edly  with  A.  and  B  and  not  otherwise: 
and  that  all  the  damage  in  the  declaration 
mentiohed,  accrued  to  A.  and  B  joimly 
with  plainti^  and  not  to  him  alone;  and 
that,  at  the  tune  of  the  commencement  of 
the  suit,  A.  and  B  were  living,  &c. 

Hdd  bad,  because  it  was  pleaded  in  terms 
to  damage,  and  not  to  the  cause  of  action, 
and  the  special  damage  to  the  partnership 
was  not  so  essenttally  the  cause  of  action, 
that  without  it  the  action  could  not  have 
been  maintained. 

Qiicre,  whether  the  declaration  would 
have  been  bad  on  special  demurrer,  fbr 
blending  a  cause  of  action  vested  in  the 
plaintiff  singly  with  a  cause  common  to  the 
partners.    Mobtmon  v.  Mardumtf  918. 

2.  Special  demurrer  ibr  blending  causes  of 
actk)n,  918.   Ante,  1. 

U.  Privileged  communication. 
Answer  to  demand  of  explanation. 

Plaintiff  inquired  of  defendant  if  he  had 
aoeused  her  of  using  false  weights  in  her 
trade.  Defendant,  in  presence  of  a  third 
person,  answered :  «  To  be  sure  I  did.  Yon 
have  done  it  for  years.'' 

Hdd,  that  the  latter  words  were  actiona- 
ble, and  not  privileged  by  reason  of  the 
plaintiff^s  inqniiy;  the  evidence  showing 
that  such  inquiry  was  caused  by  a  fbraier 
statement  of  the  defendant  himseUl  Grif- 
JUki  V.  Xcwit,  61. 

HL  See  also  Lzbbk. 

SPECIAL  DAMAGE 

Blending  it  with  a  claim  t>f  general  damage  to 
a  different  party,  918.    Slabbbb,  1. 1. 

SPECIAL  TRAVERSE 
Indooemont,  756.    Jvboxbvt,  V. 

SPECIAL  VERDICT. 

Defective  statements  in,  84.     PaBBBB^^  !• 
103.    AoBBT,  L  L 

STALL. 
PmtwDjil.    PMfBink 
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STAMP. 

L  Generally. 

Not  imposed  by  impUcatioii,  486.    Pbtt,  Y. 
IL  Agreement:  generally. 
Separate  agreements  on  same  paper. 

A.,  by  written  contract,  agreed  to  take  a 
public  honse  of  S.  at  a  certain  rent,  and  to 
buy  of  S.  all  the  beer  which  should  be  sold 
and  consumed  on  the  premises,  under  a 
penalty  of  30L  lor  every  barrel  bought  of 
any  other  person ;  and  to  quit  on  six  months' 
notice,  under  a  penalty  of  30L  per  month 
for  holding  over.  At  the  end  of  this  instru- 
ment was  written:  «And  it  is  further 
agreed  by  O."  (who  was  not  previously 
.  made  party  to  the  contract)  <*  that  lie  will 
hold  himself  responnble  ibr  any  amount  of 
money  which  may  become  due  from  A.  to 
8. ;  that  is  to  say,  to  the  amount  of  362."  The 
names  of  S.,  O.,  and  A.  were  subscribed. 

HeUI^  in  an  action  by  S.  against  O.  on  the 
guarantee,  that  a  lease  stamp  was  not  suffi- 
cient, but  diat  an  agreement  stamp  was 
necessary  in  respect  of  0.*s  guarantee  for 
the  payment  of  penalties.  WharUm  v.  Wal- 
ton, 474. 
in.  Agreement  for  lease. 

Requires  no  stamp  where  under  value  of 

201,  480.    Post,  V. 
lY.  On  sale  of  goods. 

None  required  on  memorandum  of  bygone 

sale,  486.    Post,  Y. 
Y.  Lease. 

What  not  such  a  demise  as  to  require  a 

lease  stamp:  incorporeal  hereditament 

Agreement,  dated  April  14th,  1804,  not 
under  seal,  between  M.  and  N.,  that  N. 
shall  rent  of  M.  the  ferry  called  B.  for  62. 
6ff.  per  anmun,  to  be  paid  half-yearly,  for 
which  N.  is  to  have  the  sole  use  of  the  ferry 
and  whatever  profit  may  accrue  from  it  for 
the  time  he  holds  the  same.  «  Be  it  also 
known  that  N.  has  this  day  bought  of  M. 
the  great  ferry-boat  for  the  sum  of  20t,  of 
which  S/.  shall  be  paid,"  &c.;  instalments 
of  52.  to  be  paid  yearly,  on  April  6th,  the 
first  in  1805.    Hdd, 

1.  That  the  instrument,  purporting  to  coo- 
yey  an  incorporeal  hereditament,  was  not  a 
lease,  because  not  under  seal,  and  therefore 
did  not  require  a  lease  stamp. 

2.  That,  as  an  agreement  for  a  lease,  it 
was  not  subjected  to  duty  by  the  clause  of 
Stat  55  G.  3,  c.  484,  Sched.,  Part  L  tit. 
Agreement,  exempting  agreements  for  leases 
under  the  yearly  rent  of  52.  {  for  that  a  duty 
could  not  be  imposed  by  implication  from 
this  exempting  clause. 

3.  That,  if  the  rent  only  were  considered, 
the  subject  matter  of  the  agreement  was 
not  of  the  value  of  202.,  and  therefore  no 
stomp  was  necessai^'. 

4.  That  the  price  of  the  boat  could  not  be 
HdLon  into  oonsideratiofii  the  agraement  as 


to  that  not  being  ancillary  to  the  contract  ior 
letting,  but  being  a  distinct  and  separaie 
memorandum  of  a  bygone  purchase  of 
goods,  and,  in  itseU|  sul^ect  to  no  stamp 
duty,    ifoi^  T.  IZoMnsm,  486. 


STATUTE. 
Fimixt:  general  points  on  statutes. 
I.  Title. 

Identification  by,  in  repealing  statute,  317. 
Post,  XXYIIL 
n.  Efiect  on  previous  statutes  not  repealed. 
In  respect  of  form  of  conviction,  317.  Post^ 
XXYIIL 
ni.  Acts  done  under. 

1.  Proceedings  subject  to  the  provisioiis  of 
a  statute  held  to  be  proceedings  imder 
the  statute,  46.    Maitdamus,  IY.  1. 

2.  What  is  a  thing  done  under  a  railway 
act,  and  when,  824.    Limitatiov,  IY.  1. 

IY.  Interpretation  clauses.  976.    PooB,  IL 
Y.  Statutory  conditions. 

Within  the  description  of  the  body  of  the 
purview,  543.    Pooa,  XUY.  2. 
VI.  Variance. 

In  recital    of  repealed  act,  317.      Pdst, 

xxvm. 

Vn.  Statutory  forms. 

Sufficiency  of;  880.    Himwat,  IIL  2.  317. 
Post,  XXYIIL 
Vm.  Repeal 
Identification  of  misdescribed  statute^  317. 
Post,  XXYIIL 

IX.  Conclusion. 

1.  Pursuant  to  "statute,"  or  «ststotes,''70a 
EmaoB,  Yin. 

2.  Reference  to,  when  unnecessary,  700. 

ekbok,  vm. 

SicoHDLT :  Decisions  on  general  statuiea, 

X.  9  H.  3,  c  16.     (Magna  Ghana.) 

Grant  of  oyster  fishery  in  navigable  river, 
339.    RiTXB,  n.  1. 
XL  31  Ed.  3,  c.  11.    (AdministntoiB.) 

Intention,  766.    Exxcittobs,  L  1. 
XIL  22  H.  8,  C.5.  (Bridges,)  941.  BftiiMX,! 
XIIL  28  H.  8,  c.  11.    (First  Fruits.) 
Sect  3.    When  they  belong  to  persons  next 
presented,  84.    Pbbbxhd,  L 
XIY.  ldEliz.c.  5.  (Fraudulent  Conveyance.) 
Sect  2.  BonA  fide  sale  to  defeat  exeeutioo, 
892.    Fbaub,  L 
XY.  21J.  1,  a  16.    (Limitations.)    LnoTA- 

TIOB. 

XYI.  13  k  14,  c.  2,  c  12.     (Poor.) 

Sect  1.     Coming  to  seiUe,   533.      PBob, 
XL  2. 
XYIL  31  C.  2,  a  2.    (Habeas  Corpus.) 

Sect  3.  Writ  not  marked,  984.    Jbbsst,  L 
XYia  9  &  10  W.  3,  c.  15.    (Arbitratiott.) 

Sect  1.    Rule  of  court:  eflfoot  in  evideooe, 
^79.    Abbitbatiov,  L  1. 
XIX.  4  Ann.  c.  16.  (Amendment  of  die  iaiw.) 

1.  Sect  19.    I>efendantB  beyond  die  sea% 

811.     IdMITATIMI,  L  L 
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d.  Sect  25.    Variance,  289.    EmaoB,  II.  1. 
XX.  7  Ann.  c.  20.    (Middlesex  registry.) 
Sect  5.  Memorial  partly  lithographed,  156. 
RieisTaT. 
XXL  11  G.  1,  c.  4.    (Corporate  officers.) 
Sects.  1,  2.    Election  poet  diem,  46.    May- 
DAMiTS,  rV.  1. 
XXIL  12  G.  1,  c.  36.    (Putney  Bridge,)  255. 

PooB,  V.  1. 
XXIIL  1  G.  2, 8t  2,  0.  18.    (Putney  Bridge,) 
255.    PooB,  V.  1. 

XXIV.  4  G.  2,  c.  28.  (Landlord  and  Tenant) 
Sect  2.  Nonsuit  for  non-confession  of  lease, 

entry  and  ouster,  287.  Ejectmbitt,  III.  1 . 

XXV.  13  G.  2,  c.  28.     (Certiorari.) 

Sect  5.  Notice  of  application  for  certiorari, 

136.  PooB,  xxxvn.  1. 

XXVL  17  G.  2,  c.  3.     (Poor-rates.) 
Sect  1.  Publication,  255.     Pooa,  V.  1. 

XXVII.  14  G.  3,  c.  56.     (Hull  Docks.) 
BatabiUty,  2.    Pooa,  IV.  1. 

XXVm.  17  G.  3,  c.  56.    (Embezzled  mate- 
rials^) 

Sects.  10,  14.  Possession  of  materials  not 
accounted  for:  what  the  offence:  form 
of  conviction :  distribution  of  penalties. 
Under  sects.  10  and  14  of  stat  17  G.  3, 
c.  56,  (lor  preventing  frauds,  &c.  by  persons 
employed  in  the  woollen  and  other  manu- 
factures,) a  party  may  be  convicted  of  hav- 
ing in  his  possession  materials  used  in  such 
manuiactures  and  suspected  to  he  purloined 
or  embezzled,  and  of  not  accounting  for  tlie 
possession,  although  such  goods  have  not 
been  found  concealed  in  his  dwelling-house, 
out-house,  &C.,  or  in  the  execution  of  a 
search-warrant  granted  under  sect  10 ;  the 
offence  consisting  in  tlie  possession  itself, 
not  Boooonted  for  as  the  statute  reqtiires. 

Stat  58  G.  3,  c  51,  describes  by  their 
titles  and  dates  several  acts  relating  to  per- 
sons employed  in  the  woollen  and  oUier 
manufoctures,  which  acts  it  in  part  repeals. 
Among  these,  is  an  act  stated  to  have  been 
passed  in  13th  Geo.  3,  but  agreeing  in  title 
witli  Stat  17  G.  3,  c.  56,  and  witli  no  act 
passed  in  13  G.  3.  Hdd,  that  this  act  might 
be  identified  by  the  title  with  tlie  act  re- 
cited, and  that  the  legislature  must  be 
deemed  to  have  mistaken  the  date. 

And,  therefore,  that  the  distribution  of 
penalties  under  stat  17  G.  3,  c.  56,  s.  14,  is 
now  regulated  by  stat  58  G.  3,  c.  51,  s.  3. 

Stat  17  G.  3,  o.  56,  s.  10,  empowers  twp 
justices,  on  complaint,  to  cause  the  party 
charged  to  be  brought  before  **two  jus- 
tices," who  are  not  required  to  be  the  same 
two;  and  enacts  that,  if  such  party  shall 
not  give  a  satisOustory  account  to  such  jus- 
tices, he  shall  be  convicted,  ko, 

Hddy  that  the  conviction  in  such  case 
must  state,  as  required  by  the  subsequent 
wit,  3  G.  4,  c.  23,  B.  2,  that  the  complaint 
WIS  made  to  diffiuent  justices  from  those 


who  determined  it  Although  stat  17  G.  3, 
c.  56,  gives  a  general  form  of  conviction, 
not  requiring  any  particular  statement  as  to 
the  justices  who  first  heard  or  who  deter- 
mined the  complaint  And  a  conviction 
under  this  act  was  quashed  for  omitting 
such  statement     Regina  v.  Wikoek,  317. 

XXIX  24  G.  3,  c.  56.     (Transportation.) 
Sect  1.    Place  of;  700.    Esaoa,  VIIL 

XXX.  34  G.  3,  c.  64.    (Highways.) 

Sect  1.    Conclusiveness  of  order  of  appor- 
tionment, 880.     HieawiT,  IIL  2. 

XXXL  35  G.  3,  c.  67.     (Bigamy.) 

Sect  1.    Indictment,  700.    EmaoB,  VIH 

XXXII.  35  G.  3,  c.  101.     (Poor.) 

Sect  1.  Inhabitant  actually  chargeable,  533. 
Pooa,  XI.  2. 

XXXUI.  55  G.  3,  c.  192.     (Copyholds.) 
Sects.  1,  3.     Omission  of  surrender  to  use 
of  will,  897.    CoPTHOLD,  L 

XXXIV.  56  G.  3,  c.  100.    (Habeas  Corpus,) 
984.    JiassT,  I. 

XXXV.  58G.3,c.51.  (Master  and  Servant) 
Sects.  1, 3.  What  acts  repealed,  317.  Ante, 

XXVUI. 
XXXVL  59  G.  3,  c.  12.    (Poor.) 

Sect  17.  Vesting  of  property;  976.  Poom,II. 

XXXVII.  3  G.  4,  c.  23.     (Convictions.) 
Sect  2.     On  information  laid  before  difiisr- 

ent  justices,  317.    Ante,  XX VIIL 

XXXVIII.  3  G.  4,  c.  39.     (Warrants  of  attor- 
ney.) 

Sect  2.    Not  filed,  when  not  avoided  by 
bankniptcy,  178.     BAXKauFT,  IV.  2. 
XXXIX  6  G.  4,  c.  16.    (Bankrupt)    Biitk- 

Kurr. 
XL.  6  G.  4,  c.  57.    (Poor.) 

Sect  2.     Separate  and  distinct  tenement, 
225.     Pooa,  XXXVIIL  1. 
XLI.  6  G.  4,  c.  96.     (Error.) 

Sect  1.    Pennission    to   proceed   without 
giving  bail,  112.    Eaaoa,  I. 
XLIL  6  G.  4,  c.  125.     (Pitots.) 

Sects.  19,  58,  62.    Who  may  pilot  his  own 
ship,  603.     Pilot. 
XLIIL  7  &  8  G.  4,  c.  29.     (Criminal  law.) 
Sect  25.  Horse-stealing,  250.  IirDicniurT, 
IIL  3. 
XLIV.  11  G.  4,  and  1  W.  4,  c.  36.   (Commit- 
ments by  Courts  of  Equity.) 
Sect  15.     Custody  of  sheriff,  187.   Habbas 
COBPUS,  IV.  I. 
XLV.  11  G.  4,  and  1  W.  4,  c.  70.   (Adminis- 
tration of  justice.) 

1.  Sect  4.    Single  judge,  984.    Jbbsit,  L 

2.  Sects.  Feigned issue,289.  Ebbob,1L1 

3.  Sect  9.  Sentence,  782.  CoirspiBAcr,!.!. 
XLVL   1  &  2  W.  4,  c.  58.    (Interpleader.) 

Ibtxbpliadzb. 
XLVIL  3  &  4  W.  4,  e.  27.    (Limitations.) 

Sect  8.    Rent,  976.    Pooa,  IL 
XL  VIIL  2  &  3  W.  4,  c.  62.    (Criminal  law^ 

Sect  1.  Punishment  for  horse-stealing,  25(1 
IlTDlCTXXirT,  lU.  2. 
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XLIX.  2  &  3  W.  4,  0. 64.   (Boondaries,)  941. 

BftlDGB,  I. 

L.  4  &  5  W.  4,  c.  36.    (Central  Criminal 

Court.) 

Sect.  13.    Jurisdiction,  274.    Coust,  IL  1. 
LI.  4  &  5  W.  4,  c.  76.    (Poor.) 

1.  Sect  27.    Blaintenance  elsewhere  than 
in  workhouse,  690.    Poob,  X.  1. 

2.  Sect  65.    Settlement  by  hiring  and  ser- 
vice, 241.    Pooa,  XVm.  1. 

3.  Sect  71.    Birth  settlement,  232.    Pooa, 

xvn. 

4.  Sect  72.    Rutard,  543.    Poob,XLIV.2. 

5.  Sects.  79, 81.  Examinations  and  grounds 
of  appeal    Pooa. 

Ln.  5  &  6  W.  4,  c.  30.   (Revenues  of  vacant 
prebends.) 

Sects.  1,  2.    Custody  till  order  by  compe- 
tent authority,  84.    Paxaairii,  I. 
Un.  5  &  6  W.  4,  c.  50.     (Highways.) 
Sects.  72, 105.    Service  of  notice  of  appeal, 
154.    Appsal,  m.  2. 
LIV.  5  &  6  W.  4,  c.  76.     (Municipal  Corpo- 
tations.) 

1.  Sect  7.    Boundaries,  941.    Bminex,  L 

2.  Sects.  32,  37, 43.    Election  of  assessors, 
46.    Maitdaxvb,  IV.  1. 

LY.  6  &  7  W.  4,  c.  67..   (Dignities  in  cathe- 
dral churches.) 

Sect  1.    Suspension  of  apjwintments,  84. 
PnxBxvn,  L 

LVI.   7  W.  4  and  1  Vict  c.  78.     (Municipal 
Corporations.) 

1.  Sect  3.  Elections  declared  valid  by,  46. 
Mawbamus,  IY.  1. 

2.  Sect  26.    Omission  to  elect  corporate 
officers,  46.    MAirnAXus,  IV.  1. 

IVn.   7  W.  4  and  1  Vict.  c.  90.    (Criminal 
law.) 

1.  Sect  1.    Term  of  transportation,   582. 
JvD«xnrr,  VIII.  3. 

2.  Punislunent  fbr  horse-stealing,  250.    Iv- 
mcTMXVT,  m  3. 

LVm.  1  &  2  Vict  c.  74.     (Withholding  pos- 
session.) 

1.  Sect  1.    Ejection  under  justice's  order, 
558.    RxpucATTOv,  L  2. 

2.  Sect  5.    Protection  of  persons  assisting 
constable,  558.    Rxvucatioit,  I.  2. 

UX.   1  &  2  Vict  c.  85.    (Jurisdiction  of 
judges.) 
Sect  1.  Habeas  corpus,  984.    Jxbsxt,  L 

£X.  1  &  2  Vict  c.  108.    (Dignities  in  cathe- 
dral churches.) 

Sect  5.  Late  chaplains  of  House  of  Com- 
mons, 84.    Pbxbbbs,  L 

tXL   1  k  2  Vict  c.  110.    (Debtor  and  cre- 
ttitor.) 

1.  Sect  9.    Execution  of  warrant  of  attor- 
hey,  838.    Svbxtt,  L 

2.  Sects.  14, 15.    Charging  pensioiu,  674. 
PxHtioir. 

fc&IL  2  &  3  l^ct  0.  71.    (MedopoHtan  po- 
lice.) 


Sect  14.    Justices  of  peace  bow  to  be  de- 
scribed, 255.     PooB,  V.  1. 
LXIIL  2  &  3  Tvx  c  85.    (Bastard.) 
Sects.  1,  3.    Orders  of  filiation,  543.    Poob, 
XLIV.2. 
LXIV.  3  &  4  Vict  e.  113.    (EcclesiaflCical  re- 
venues.) 

Sect  60.    Account  by  treasurer  of  Qoeen 
Anne^s  Bounty,  84.    Pbxbxbd,  L 
LXV.  4  &  5  Vict  c.  59.     (Turnpike.) 
Sect  3.    Notice  of  appeal,  193.    AppXal, 

m.  3. 

LXVL  6  &  7  Vict  c.  73.    (Attorneys.) 

Sect  37.    Signed  bill,  402.    Rxplicatiob, 
LI. 
LXVIL  6  &  7  Vict  c.  83.    (Coroner.) 

Sect  1.    Reasonable  cause  ibr  acting  by 
deputy,  165.    Cobobxb,  L 
Tbibdlt:  Decisions  on  statutes  Local  and 

Personal,  Public. 
LXVra.  7  W.  4,  Ac  1  Vict  c.  xci.    (Great 

Western  Railway  extension.) 

Sect  21.    Obstruction  of  Kennet  and  Avon 
navigation,  824.    Lixitattoit,  IV.  1. 
LXIX.  3  lb  4  Vict  c.  Iv.  Dartfbrd  navigation, 

960.    Nxouexvcx,  L 
LXX.  East  India  Company's  stock,  199.  East 

IimiA  COMPABT,  I. 

LXXI.  Great  Western  Railway,   824.     Li- 

MITATTOir,  rV.  1. 

LXXn.  Hull  Dock  Company:  ratabili^,  2. 

PooB,  IV.  1. 
LXXIIL  Kennet  and  Avon  navigation,  824. 

LlVITA-IIOlf,  IV.  1. 

LXXIV.  Middlesex  Registiy,  156.  RseimT. 
LXXV.  Pumey  Bridge,  255.    Pooa,  V.  1. 
LXXVL  Thames  and  Medway  pilots,  603. 

Pilot. 
LXXVIL  Navigation  acts. 

1.  Dartford  Creek,  960.    NxoLisxirGt,  L 

2.  Kennet  and  Avon,  824.    Lixitatidit, 
IV.  L 

3.  Hull  Docks,  2.    Pooa,  IV.  1 
LXXVIII.  Railway  acts. 

Great  Western,  824.    Lixitatiob,  IV.  I. 

STAY  OP  PROCEEDINGS. 

Because  instituted  against  good  faith,  112. 
Ebbob,  L 

STEWARD. 

Unauthorized  agreement  by,  evidence  in  ex* 
planafion  of  acts  done  on  the  estate,  730. 
HlOBWAT,  IV.  2. 

STOCKS. 

L  Of  public  company. 

Duties  of  company  as  to  transfer,  199.  Eait 
IinviA  CowpAirt,  L 
n.  Obligation  of  transferor  to  name 

199.    Eait  Ikbia  CraiFABT,  L 
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COMPIVT. 


SUBSCRIBER. 
SUMMONS. 


L  Of  party  to  be  charged. 

Whan  neoenary,  600.    Poob,Z.1. 
U  Not  equivalent  to  notioe  to  produce,  120. 

POOB,  XV.  1. 
UL  Writ  o£    Wmir  of  Sumion. 

SURETY. 

I.  On  warrant  of  attorney. 

When  he  cannot  move  to  set  it  aside. 

Judgment  was  entered  up  on  a  wanant 
of  attorney,  executed  by  principal  and  sure- 
ties. One  surety,  being  arrested,  paid  the 
debt,  and  recorered  a  proportional  part 
flom  his  co-surety,  who  afterwards  dis- 
covered that  the  warrant  had  been  attested 
by  a  person  not  qualified  to  act  as  an  attor- 
ney, contraxy  to  stat  1  &  2  Vict  c  110,  s. 
9.  Hddf  that  the  cosurety,  not  being  the 
party  who  had  paid  the  debt,  could  not 
move  the  court  that  the  warrant  should  be 
set  aside  for  the  defective  attestation  and 
the  amount  of  his  contribution  repaid  him 
by  the  plaintifi*;  and  a  rule  nisi,  obtained 
by  the  cosurety  for  this  purpose,  was  dis- 
charged, without  costs. 

Sembk  (per  Pattxsov,  J.)  that  under 
Stat  1  &  2  Vict  c.  110,  s.  9,  a  party  who 
has  introduced  an  unqualified  person  as 
qualified,  to  attest  &e  execution  of  a  war- 
rant of  attorney,  cannot  afterwards  move  to 
set  it  aside  because  attested  by  such  per- 
son.   Pri€€  V.  Carter^  838. 

IL  Warrant  to  detain  defendant  till  he  find 
sureties  to  answer  indictment,  281.    Wab- 

EAITT,  L 

SURETY  OF  THE  PEACE. 
Page  169.    PsACX. 

SURRENDER. 

L  To  use  of  will,  897.    Coftrou),  L 
IL  By  conduct,  638«  LA^miomD  avd  Tutaht, 
IL2. 

SUSPICTON. 

On  which  a  summons  is  to  issue. 

Is  that  of  the  applicant,  928.  Attobvxt,  IV. 


TAXING  OFHCER. 
Directions  to^  189.    Costs,  L 

TAXATION. 
OfooetSL    Costs. 

TENANT. 
LAVALomn  avii  Txvaht. 

TENEMENT. 
Separate  and  distinct,  225.  Poom,  XXXVIII.  1. 
VOL,  VII.  79 


TENURE. 
By  servioes  to  the  parish  chinob,  976,  Poox,IL 

TERM. 
Lbasb.    LinzoBD  An  Tmmamt, 

TERMS. 

Agreed  on  in  oooise  of  a  cause,  howenfofoed, 
112.    Ebbob,  L 


THAMEa 


Pilots.    PHOT. 


TIME. 
L  Lapse  o£ 

1.  Reversal  of  outlawry  after  a  lapse  of 
116  years,  216.    OuiKAimT. 

2.  V^hen  it  begins  to  run:  for  giving  notice 
of  appeal,  193.    Avpxai,  IH  3. 

3.  At  which  a  thing,  is  considered  to  bo 
done  in  pursuance  c^  a  railway  act,  824. 

LlXITATIOV,  IV.  Is 

4.  Lapse  of  sufficient  time  to  give  right  of 
action,  811.    Lxxxtatxov,  L  1. 

IL  Pleading. 

1.  Required  lapse  o^  when  substantially 
shown  in  deelaration,  811.  Limitatzob, 
LI. 

2.  When  collected  fiom  subsequent  plead- 
ing.  LnuTATiov,  L  1. 

nL  Allegation  of:  in  examination:  « about,** 

232.    PooB,XVn. 
IV.  Within  which  to  set  aside  an  irregularity, 

678.    BAVKBVPr,  IV.  2. 

TITLE. 
L  Identification  of  statute  by,  317.  Statuti^ 

xxvnL 

n.  Of  affidavit  used  before  Judge  in  vacation, 
984.    Jbbsxt,  L 

TOLLS. 

L  Meritorious  cause  ot,  2.    Poob,  IV.  L 
n.  RatabiUty  o^  2.    Poob,  IV.  1. 

TRANSCRIPT. 

L  Of  record :  variance  from  writ  of  error,  289. 

Ebbob,  DL  1. 
n.  See  also,  782.    Cobsfibact,  L  1. 

TRANSFER. 

L  Of  stock  in  books  of  public  company,  199. 

East  Ibbia  Comfaitt,  L 
n.  Of  shares,  27.    VxnoBS,  m.  1. 

TRANSPORTATION. 

L  Judgment  o£  

What  statute  referred  to,  700.  Ebbob,  VUL 

IL  For  too  short  a  term:  error,  582  JinM* 
xssT,VIIL3. 
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TREASON. 
JRmmsaJk  ^  outlnwry^  216.    Outlawmj, 

XBESPASS. 

L  Bjr  impriwDment  under  void  wazzant 
Attorney  who  took  oat  the  warrant,  when 
not  liable,  928.    Attobitit,  IV. 
IL  In  aiding  constable  to  execute  jnstice^s  or- 
•  der,  558.    &uucatiov,  L  2. 

TRUSTEE. 

L  Corpoiationofboroiic^andchurohwaidens 
and  overseers,  when  tnisteea  of  pariah  pro- 
perty, 976.    PooB,  n. 

Q.  When  ratable,  255.    Poom,  Y.  1. 

TURNPIKE. 

Order  on  suiveyor  of  highways  to  pay  money 
in  aid  ci  turnpike  funds. 
Within  what  time  notice  of  appeal  must  be 
givra,  193.    AvFBAL,  10.  3. 


UNCERTAINTY. 

Where  different  states  of  fiicu  will  bear  out 
the  allegation,  782.    Covbfibacx,  L  1. 

UNDERTAKING. 

To  bring  no  action:  when  not  required,  281. 
Wabbast,  L 

UNION. 
Fbr  administration  of  poor  laws.    Poob,  L 

USE  AND  OCCUPATION. 

L  Action  for. 

1.  Whether  relation  of  landlord  and  tenant 
necessary,  611, 620.  YbvdobSiIY.  Etic- 
Tioir,  I. 

2.  Does  not  lie  where  occupation  merely  as 
purchaser  without  stipulations  to  meet 
the  event  of  the  contract  being  rescinded, 

611.      YXHDOBS,  lY. 

3.  Eviction,  when  no  answer,  620.    Etic- 

TIOB,  L 

n.  Pleading. 
Eviction  how  to  be  pleaded  as  an  answer, 
620.    EvicTiov,  L 


VACANCY. 
Of  prebend,  84.    Pbibbbb,  L 

VACATION. 
Judge  in,  984.    Jbbsxt,  L 

.  VARIANCE. 

L  In  recital  in  repealing  statute,  317.    Sta- 
TOTB,  XXYHL 


n.  Between  writ  of  euor  and  trania^  989. 

Ebbob,  n.  1. 
m.  Between  aUeipation  and  proo£ 
Allegation,  intention  to  defiand  definite  ib- 
diyiduals:   proo^   intention  to  defraad 
parties  to  be  selected  aAerwardi^  782. 

CoBSrXBJLCT,  L  1. 

VENDORS  AND  PURCHASEB& 

L  VaUdityofsale. 
Sale  with  intention  to  defeat  axacution,  892. 
Fbavb,  L 
n.  Sale  of  goods  for  ready  money. 
Necessity  of  pleading  payment,  739.  Pit- 
BSITT,  IV.  1. 
HL  Duties  of  vendor. 

1.  To  give  possession  or  tfaa  means  of  ob- 
tsiningit 

Plaintiff  agreed  to  purchase  of  defeadsnt 
shares  in  a  mining  company  established 
under  a  deed  of  setUement,  and  sent  a  fom 
of  transfer  to  defendant  for  bis  execoikn. 
The  deed  required  that,  on  transfer  of 
shares,  the  intended  proprietor  should  be 
approved  of  by  the  directors.    Defendant 
executed  and  returned  the  transfer,  tnd 
sent  also  a  certificate  (according  to  the  pro- 
visions of  the  deed)  verifying  defendsnrt 
titie  to  the  shares.    Plaintifl^  on  receiving 
the  transfer,  paid  for  the  shares;  but,  be- 
fore such  payment,  the  directors  passed  a 
resolution  (unknown  to  plaintiff  till  after 
the  payment)  stating  that  defendant  had 
commenced  an  action  against  the  company, 
and  that  no  transfer  of  shares  standing  in 
his  name  should  be  allowed  while  such 
action  was  pending.    The  directors  never 
objected  to  plaintiff  as  a  proprietor;  and  the 
defendant  denied  their  power  to  stay  a 
transfer  on  the  ground  above  stated.  While 
the  transfer  was  suspended,  shares  fell  in 
the  market,  and  plaintiff  brought  assumpsit 
for  money  had  and  received,  to  recover 
beck  the  purchase  money.    Hdd, 

1.  That  the  action  lay;  for  that  defend- 
ant,  as  vendor,  was  bound  to  obtain  the 
assent  of  the  directors,  and  do  all  that  was 
necessary  to  vest  the  diares  in  plaintiff 

2.  That  the  fact  of  their  having  fallen  in 
value  was  no  objection  to  the  plaintiff's  re- 
scinding the  contract,  since  he  had  never 
had  the  shares  at  all,  and  therefore  had  re> 
oeived  no  part  of  the  consideration  for  liis 
purchase. 

3.  That,  although  defendant  might  be 
entiUed  to  a  return  of  the  certificate  and 
instrument  of  transfer,  these  were  only  ool> 
lateral  to  the  contract  and  subject-matter  of 
the  sale ;  and  restoretion  of  them  was  not  a 
condition  precedent  to  the  plaintiff's  right 
ofbringing  this  action.  WUkiiuonT.LiefdtQl 

2.  To  obtain  assent  of  a  third  party,  27 
AntBil 


INQPX. 
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IV.  Qemediei.of  yepdor. 

Action  for  use  and  occupation,  when  not 

Where  the  vendee  of  an  estate  sold  by 
auction  has  been  suffered  to  enter  upon  and 
hold  the  premises  while  the  title  was  under 
investigation,^  and  the  contract  has  after- 
wards been  determined  for  want  of  title, 
the  vendor  cannot,  on  these  grounds  only, 
recover  for  use  and  occupation,  although  a 
jury  find  that  the  occupation  has  been  bene- 
ficial    Wmterbottom  v.  Inghanij  611. 

V.  Duties  of  vendee. 

On  rescinding  contract:  return  of  imperfect 
conveyance,  27.    Ante,  IIL  1. 
VL  Remedies  of  vendee. 

1.  Action  ibr  money  had  and  received,  27. 
Ante,  in.  1. 

2.  When  not  by  mandamus  to  directors  of 
a  company :  see  WWdtuon  v.  JJaydj  27. 

Vn.  Rescinding  contract 

1.  Notwithstanding  change  in  value,  27. 
Ante,  m.  1. 

2.  Vendee  when  not  liable  for  intermediate 
enjoyment,  611.    Ante,  lY. 

VENUE. 
L  In  Central  Criminal  Court,  274.    Coubt, 

m. 

n.  Of  order  of  justices,  520, 533.  Poos,  XL  2, 
XXXVI.  1. 

VERIFICATION. 

OtQeet  to  narrow  the  issue,  766.   Exicirroxs, 
LI. 

VESTRY. 
L  Meeting. 

1.  Who  are  the  migority,  406.    CavacB- 

BITB,  L 

2.  Votes  when  thrown  away,  406.  Cevace- 

BATS,  L 

3.  Assent  by  not  expressing  dissent  in  a 
legal  manner,  406.     Cbvbcb-batx,  I. 

4.  Presumed  to  have  notice  of  what  is  pal- 
pable or  notorious,  406.   Cbubch-batb,  I. 

5.  Proposal  of  amendment,  406.    Chubcb- 
BATI,  I. 

6.  Effect  of  irrelevant  amendment,  406. 

CnVBCH-BATI,  I. 

7.  What  questions    open   on   motion  ibr 
church-rate,  406.     Crubcb-bati,  L 

8.  By-law,  406, 451.    Chubcr-batb,  L 

9.  Held  under   monition,  406.     Cbvbcb- 

BATB,  L 

n.  Monition. 
To  meet  and  lay  chnich-iate,  406.    Cbvbcb- 

BATS    L 

VOTE. 
Throwing  away,  406.    Cbvbch-batb,  L 


WAIVER. 
199.  EAfrlvBiA 


.L 


II.  Of  full  notice  to  quit,  638.  LABSLans  axb 

TIBABT,  IL  2. 
HL  Of  objections. 

1.  By  proceeding  with  notice,  459.  Poob, 
VIILl. 

2.  By  receiving  costs,  289.    Ebbob,  1L  1. 

WARRANT. 

I.  To  apprehend  and  detain. 
What  it  must  show. 

A  warrant  of  a  judge  of  Q.  K  issued, 
directed  to  the  governor  of  a  jail,  constables, 
&C.,  directing  them  to  apprehend  and  take 
a  party  against  whom  a  bill  for  a  misde- 
meanor had  been  found  at  quarter  sessions 
(*  and  him  safely  keep,  to  the  end  that  he 
may  become  bound  and  find  sufllicient  sure- 
ties to  answer  the  indictment,  and  be  fur- 
ther dealt  with  according  to  law.*' 

Hdd  a  bcul  warrant,  for  not  directing  that 
the  party  should  be  brought  before  some 
judge  or  justice,  to  be  bound. 

And  this  Court  discharged  the  party  with- 
out imposing  the  condition  that  no  action 
should  be  brought    JRegina  v.  Downey,  281. 
n.  When  issuable  on  suspicion. 

On  the  suspicion  of  the  applicant,  928.   At* 

TOBVBT,  IV. 

HL  Void. 

1.  Attorney  when  not  liable  ibr  what  is 
done  under,  928.    Attobbbt,  I V. 

2.  Unconditional  discharge,  281.    Ante,  1. 
IV.  Imprisonment  without,  on  sentence  of 

court,  984.    Jsbsct,  I. 

WARRANT  OF  ATTORNEY. 

To  suffer  judgment 
L  Attestation. 

1.  Who  may  move  to  set  aside  for  defect 

of,  838.      SUBBTT,  L 

2.  Estoppel  from  objecting  that  the  wimess 
was  not  qualified,  838.    Subitt,  L 

3.  Who  may  move  to  set  aside  afier  pay- 
ment 

^^ot  a  co-surety  who  has  not  himself  paid 
the  debt,  though  he  has  paid  his  contribu- 
tion to  a  surety  that  did  so,  838.   Subxtt,  L 

n.  Filing,  178.    Babbbuft,  IV.  1. 

IIL  Signing  judgment 

1.  Whether  necessary  to  enter  an  appear- 
ance, 678.    Babkbupt,  IV.  2. 

2.  Signing  judgment  without  appearance, 
at  most  an  irregularity,  678.  Babkbuvt, 
IV.  2. 

3.  Waiver  of  irregularity  by  laches,  678. 
Babbbupt,  IV.  2. 

4.  When  not  affected  by  bankruptcy,  678. 
Babbbupt,  IV.  2. 

5.  Omission  to  file  under  3  G.  4,  c.  39. 
When  judgment  signed  within  the  twenty- 
one  days,  178.    Babbbvpt,  IV.  1 

IV.  FL  la.  under. 
Consequence  of  avoidance  by  bankiujiley. 
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as  to  rights  of  sabaequent  Axeontion  cre- 
ditor, 491.    BAiruivrPT,  IV.  3. 

WASTE. 

I.  By  stranger,  634.    Case,  H 

IL  Repair  befiire  action  brought,  634.  Casi,!! 


WIFE. 
Babov  avs  Fxxi. 

WILL. 
L  Ordinary  right  to  devise  copyholds,  897. 

COFTHOKB,  I. 

II.  Surrender  to  use  of  will:  omiswnn  sup- 
plied by  statute,  897.    Coftholv,  L 

WITNESS. 
L  Attesting. 

1.  To  warrant  of  attorney:  estoppel  fiom 
alleging  that  he  was  not  certificated,  838. 
SumiTT,  L 

2.  Proof  by,  when  not  dispensed  with,  79. 

AmilTBATIOV,  L  1. 

IL  Liability  to  attachment 

1.  For  not  attending  belbre  justices  in  obe- 
dience to  Crown  office  subpoena,  126. 
Poom,  XV.  2. 

2.  For  not  submitting  documents  to  exami- 
nation, 126.    Poom,  XY.  2. 

nL  See  also  Emxvci. 

WOOLLEN  MANUFACTURES. 

L  Materials  suspected  to  be  purloined  or  em- 
bezzled. 


Possession  unaccounted  finr,  317.    Statutb, 

xxvm. 

n.  Distribution  of  penalties,  317.  Statoti, 
XXYIIL 

WORKHOUSR 

Older  to  lelieTO  pauper  elsewhere,  690. 
PooB,  X.  1. 

WORSTED  ACT. 

Conviction  finr  possession,  in  dweUiag-hoose, 
of  materials  not  accounted  fiir,  317.  Sta- 
TUTZ,XXyiIL 

WRIT. 

In  what  court  it  may  be  returnable. 
When  issued  by  judge  in  vacatiOD,  984. 

JSBSIT,  L 

n.  Quashing. 

1.  Because  issued  on  Mbc  representations, 
984.    JxBsxT,  L 

2.  Writ  of  error,  289.    Eebob,  IL  1. 

in.  See  CnnomAmz,  Ekbob,  Habkas  Cob- 
fits,  Mabdajtos. 

WRIT  OF  REBELUON. 

Effect  of  irregularities  in,  187.  Habbas  Cobp 
FUS,  IV.  1. 

WRIT  OF  SUMMON& 

Service  how  to  be  stated  In  affidavit  284 
Distbibbas,  L 


IND  OF  THE  SEYBNTH  TOLUUE 
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